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Preface to the Eighth Edition 


I did not readily respond to the publisher’s request of editing 
Dr. Rashbehary Ghose’s Law of Mortgage. Honestly speaking, I was 
hesitating about joining the venture. The sweep of Dr. Ghose’s 
erudation is truely awe-inspiring. Workaholic as he was, Dr. Ghose 
used to delve deep into the niceties of law so as to come to unfaltering 
conclusions. His transcendent genius really worked miracles in 
different branches of law including, and undisputedly, on the law of 
mortgage. In course of delivering Tagore Law Lectures he in inimitable 
style discussed the Indian law on the subject and also traced the origin 
of the law of mortgage from Roman Law and its gradual inroad and 
transformation in England, America and some other continental 
countries. Dr. Ghose is taken as an authority even today. In Achaldas 
Durgaji's case (2003)3 SCC 614, the Supreme Court has quoted in 
extenso some passages from Dr. Ghose’s Law of Mortgage. Even so there 
is need for revision of Dr. Ghose’s treatise. This is mainly because there 
have been several amendments of the relevant provisions of the 
Transfer of Property Act since the demise of Dr. Ghose in 1921. As a 
matter of fact the Act XX of 1929 has brought a sea change on the law 
of mortgage. Any serious reader may be interested to know what the 
law was before the amendments. But he will be more interested about 
the latest legal position. The present edition will surely, I say with- 
humility, lose its practical utility unless the changes introduced by the 
legislators as well as the judicial pronouncements thereon are suitably 
incorporated. At the same time I can assure my readers that the 
superstructure is built up on the strong foundation laid down by the 
illustrious Dr. Ghose. The present work is a major edition, and not the 
work of an indecisive mind. 


Dr. Ghose divided his lectures in 12 Chapters. Prof. Biswas abridged 
it in 10 Chapters. Justice Roy followed it. In the present edition I have 
added two new Chapters which were, of course, not in Dr. Ghose’s 


own work. Chapter 11 has to be introduced because of the overriding 
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effect of the provisions of the Securitisation and Reconstruction of 
Financial Assets and Enforcement of Security Interest Act, 2002 
(popularly known as Securitisation Act) notwithstanding anything 
contrary contained in sections 69 and 69A of the Transfer of Property 
Act. The topics under Chapter 12 relate to the periods of limitation.in 
mortgage suits. I sincerely feel that both these topics will be of great 
use. 


I have spared no pains to acguit myself in discharging the onerous 
task undertaken by me, but the final say in this regard should come 
from the learned readers. 


The Courts guite often are called upon to decide whether 
management by a person of ordinary prudence comprehends leasing 
out urban mortgaged property by the mortgagee in possession beyond 
the period of mortgage. This guestion is no more res integra in view of 
the decision in Pomal Kanji's case (AIR 1989 SC 436) and the answer 
must be in the negative, although earlier in Al! India Film Corporation's 
case (1969)3 SCC 79, Chief Justice Hidayatullah observed: 


"The benefit of section 76(a) of the Transfer of Property Act applies 
ordinarily to the management of agricultural lands and it has been 
seldom extended to urban immovable property". In Mulla's Transfer 
of Property Act (7th Ed. pp 513-514) the above observation has been 
construed as obiter. | have dwelt upon this guestion and, while 
expressing my own view, I have clearly mentioned that the view so 
expressed is mine and not of Dr. Ghose. 


My labours will be amply rewarded if this edition meets the needs 
of all those who want to know the law on the subject. I extend my 
thanks to Sri Kamal Lodha and also to my other friends who are 
associated with the publishing side of Kamal Law House. One of them, 
Satyabrata Chakravorty is no more with us. This is undoubtedly a 
great loss not only to me but also to Kamal Law House. Let his pious 
soul rest in peace. 


I take this opportunity to express my indebtedness to Prof. Biswas 
and Justice Roy. 


Kolkata S.P. Sen Gupta 
15th December 2005 





Preface to the Seventh Edition 


In the world of law Rashbehary Ghose is one such name that has 
glorified everything it got associated with. He was a phenomenon 
so to say and made himself a legend in his lifetime (1845-1921). It 
may not be an exaggeration that even this day there is hardly any 
legal personality in this country whose name could be uttered along 
with Ghose with equal reverence. 


His Tagore Law Lectures on the Law of Mortgage delivered at the 
age of only thirty-one years, more than amply display his vast learn- 
ing and depth of knowledge. He lived fairly a long life and the 
fifth edition of his present work was published just one year after his 
glorious exit from this world. Like Tagore Law Lectures on various 
subjects delivered by eminent personalities, Ghose’s Lectures on the 
Law of Mortgage might simply have been of historical importance 
today on the development of the subject. But, thanks to the publish- 
ers, it was resurrected after more than six decades in 1988 and was 
given the shape of a book adding to it different amendments of the 
law which had taken place in quick succession since the publica- 
tion of its fifth edition in 1922, viz. Act 27 of 1926; Act 10 of 1927; 
Act 20 of 1929 and Act 5 of 1930. It is needless to say that this 
long long period has seen innumerable judicial pronouncements 
based on the law as it now stands after the series of amendments and 
the success of the edition brought out in 1988 depended largely on 
the vast learning and herculean efforts of’ the editor, Dr. A. R. 
Biswas. The book, as it stands now, adds to its historical impor- 
tance the up-to-date law on the subject. The association of 
Rashbehary Ghose gives it a new dimension and makes it some- 
thing more than a mere treatise on the law of mortgage. 


In the present edition effort has been made to include all judicial 
decisions of importance as pronounced by the Supreme Court and 


different High Courts of India and thus makes it a complete work ~ 


on the subject. It will be much more rewarding to a discerning 
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mind to go through it than a mere study of the sections on mort- 
gage under the Transfer of Property Act. 


I sincerely hope and expect that the current edition of the book 
which is being brought once again after almost a decade, will prove 
to be as useful as it has been all along. 


Sri Kamal Kumar Lodha of Kamal Law House deserves gratitude 
for his endeavour to make available to the legal world this illustri- 
ous work, the brain-child of one of the brightest legal luminaries 
of this country, which otherwise might have drawn attention of 
only a handful of research workers or simply might have fallen 
into oblivion. 


Calcutta 
22 April 1997 S. R. Roy 








Preface to the Sixth Edition 


The fifth edition was published in 1922 and more than six decades 
have passed since then. Meanwhile certain amendments came into 
existence and they revolutionised the law of mortgage. The most 
important of the changes have been brought about by Act 27 of 1926, 
Act 10 of 1927, Act 20 of 1929 and Act 5 of 1930. A new edition is to 
incorporate these changes so as to make the law up to date. Ghose 
on Law of Mortgage has already become a legal classic. And an edi- 
tor is to see that it does not become dead. To this end he is com- 
pelled to choose between the Scylla of preservation of the original 
and the Charybdis of its alteration and adaptation. Generally the 
latter is followed in this either-or-situation. Since Ghose is a ‘clas- 
sic', it means 'maturity' as suggested by T. S. Eliot. Hence a classic 
is born only when a civilisation is mature; when a language and a 
literature of law are mature; and it must be the work of a mature 
mind. The last of the three characteristics of a classic is the maturity 
of mind, which needs history and the consciousness of history. 
And the consciousness of history cannot be fully awake unless there 
is other history than the history of the author’s own people. That 
is why Ghose has outlined the Indian law against the background 
of the Roman, English and American laws and in some cases it is 
silhoutted against the Continental laws as well. This historical sense 
perceives not only the pastness of the past, but its presence. And this 
implies a sense of the timeless and of the temporal together. To 
achieve this Ghose has given the Hindu and Mahomedan laws of 
mortgage and also the European ones. This brings in comprehen- 
siveness and universality of a classic. And the position reached by 
him then may be described in the words said by Dante’s guiding 
spirit in farewell thus: 


Son, the temporal fire and the eternal, hast 
thou seen, and art come to a place where I, 
Of myself, discern no further. 


It is true that every author tends to exhaust the ground he 
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cultivates so that after a period of a diminishing crop it is left in 
fallow for some generations. And the time is now ripe for further 
cultivation, since three generations are nearly over. Ghose was the 
seventh Tagore Law Professor for*1876 and his work consisted of 
12 lectures delivered by him at an early age of 31. They remained as 
lectures even in the fifth edition and no attempt has ever been made 
to transform them into a book. He was a jurist of a more mature 
mind, but he belonged to a less mature period than the 20th 
century. As a result, his work has remained less mature, because it 
has carried the 19th century.mannerism reflected in the individual 
and the language. More than a hundred years have elapsed since 
the birth of the work and it is but natural to see that such a 
mannerism should permeate it unless it is adapted to modern 
developments in law, language and society. The present work 
attempts to modernise the work in this sense. The past and the 
present are presented in a way that tries to follow the golden mean. 
Each is complementary to the other. Ghose presents a 19th century 
Pisgah sight with the 20th century modernity so as to make it ready 
for a. pilgrimage to the 21st century. 


Two infirmities noticeable in the work are the ex cathedra pro- 
nouncement and the language used. Both are the products of the 
19th century way of life which originated in causal determinism 
developed by science. The self-assertive mannerism brought in per- 
sonality. N.L. Munn defines it as the most characteristic integration 
of an individual's structures, modes of behaviour, interests, attitudes, 
capacities, abilities and aptitudes. This manifests in the use of ‘I’ and 
‘me’, explained by William James as the “pure ego’ and the ‘empiri- 
cal ego’. Language is the second infirmity and this is seen in the 
involved style and in what is called Johnsonese. Steps have been 
taken to remove them as far as practicable. Secondly, the original 12 
lectures have now been integrated into a book of 10 chapters. The 
4th and 5th lectures have now form ‘Chapter 4: Securities by way 
of mortgage and lien’. The 8th lecture has been renamed 'Inci- 
dence of the mortgage debt’. And the 10th and 12th lectures are 
made ‘Chapter 10: Discharge of the mortgage’. Thirdly, impor- 
tant case-laws up to 1987 are noted to make the work up to date. 
_ And the old and the new rules shoulder with each other in their 
| journey for the morrow. 
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In this connection it is necessary to have a glimpse of the au- 
thor who shaped this classic. Rashbehary Ghose (1845-1921) was born 
on 23 December 1845 in the village of Terekona in the District of 
Burdwan. He was the only child of his mother Padmabati, and father 
Jagabandhu Ghose. He passed the Entrance examination from 
Bankura in the Second Division and the First Arts examination from 
Presidency College, Calcutta, standing first in 1862. In the B.A. ex- 
amination in 1865 he stood second. He obtained a first class in the 
M.A. examination in English in 1867 and a gold medal. In 1871 he 
passed the Honours-in-Law and in 1884 he was awarded the 
Degree of Doctor of Laws. He became C.I.E. in 1896, C.S.I. in 1909 
and Knighted in 1915. He donated Rs. 21,43,000 to the Calcutta Uni- 
versity Science College, Rs. 17,00,000 to the Jadavpur College, 
Rs. 1,00,000 to the Benares Hindu University, Rs. 1,00,000 to the 
Terekona High School named after his mother and Rs. 50,000 to 
the Carmichael Medical College. Here was God’s plenty. It may be 
said of him: 


His life was gentle; and the elements 
So mix'd in him that Nature might stand up 
And say to all the world, This was a mani; 


Calcutta 
26 January 1988 A.R. Biswas 
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|. Law and Jurisprudence 


(a) Science and Philosophy of Law 


‘Jurisprudence’, observes K. G. Wurzel, ‘was the first of the social 
sciences to be born. Law arose in order to avoid, or mediate between, 
conflicts of will, and became the embodiment of the rules necessary for the 
regulation of human conduct so far as they entered into the consciousness 
of men'—Warzel, K.G.: ‘Methods of juridical thinking’ in Science of Legal 
Method, Reprint 1969, pp. 289-90. Man carries within himself the principles 
of law. Each mind possesses the elements with which to elevate itself to 
its position as a personality — in this task it harmonises ethically with the 
personality of others. And one has to remember this eternal principle 
embedded in the human mind so as to grasp the manifold facts issuing from 
it. Now, law is not an isolated fact; wherever men are, there are discovered 
traces of an ethical system, and of a law which reflects a common activity 
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of man’s spirit—Vecchio, G.D.: ‘Universal Comparative Law’ in Evolution of 
Law, Vol. Il, Ed. 1915, pp. 61-70. To know anything well, one must know it 
by its cause and by its reason. This means philosophy and it surrounds man 
as water does an island: it sups in our cup, it dips in our dish, it sits by our 
fire. It is but natural that law must have its philosophy. A philosopher is a 
lover of wisdom. This is why he aspires— 


‘To follow knowledge like a sinking star 
Beyond the utmost bound of human thought. 


And wisdom stretches beyond knowledge. 


(b) Law 

In this context jurisprudence marks the limits of reconciliation of the 
science and philosophy of law. The science of law discovers in the 
philosophy of law its principles and its complement, while the philosophy 
of law may profit from the application and verification of its criteria, by the 
discoveries brought about by science. Causality in the natural world is 
governed by a ‘because’: A stone falls because it must fall. But purpose is 
the dominant notion in the exercise of the human will: the operator is ‘in 
order to’. In the words of Von Ihering: 


‘The stone does not fall in order to fall, but because it must fall, 
because its support is taken away; whilst the man, who acts, does 
so, not because of anything, but in order to attain to something. This 
purpose is as indispensable for the will as cause is for the stone’— 
Ihering R.V.: Law as a means to an end, tr. |. Husik in Modern Legal 
Philosophy Series V, Reprint 1969, p. 2. 


ll. The Scientific Method of Study 


(a) Science of Universal Comparative Law 


It is now recognised that the study of positive law of all peoples and in 
all ages is scientifically possible and necessary. Indeed, a complete and 
universal study of juridical phenomena is a scientific ideal to be sought. This 
leads to the ‘science of universal comparative law’ as named by Vecchio— 
Vecchio, G.D.: ‘Universal Comparative Law” in Evolution of Law, Vol. Il, Ed. 
1915, pp.61-70. And there will be principles to govern this. In the first place, 
all positive law is to be taken as a natural fact, that is, determined by 
sufficient causes and connected with all other aspects of reality. In other 
words, there is the relativity of positive law and no juridical institution is a 
prototype of others. Each is to be examined and analysed in its historical 
setting. A consequence of this is that juridical rules and beliefs of the ages 
past survive in some sort in the present; they are never completely lost. 
Secondly, this principle of method establishes the generic condition of 
investigation and not its specific condition because its object is juridical 





4 Law of Mortgage 


phenomena. This logically leads determining what is /aw and the elements 
upon which the juridical character of a phenomenon depends. Thirdly, a 
large part of fundamental juridical principles and institutions is the common 
heritage of mankind. This explains the adoption of juridical institutions by 
peoples other than those among whom they originated, e.g. the reception 
of Hindu law in Burma. But the Historical School has failed to offer a 
sufficient explanation of the reception of Roman law in Germany. It may be 
noted that in the progressive movement in which juridical institutions of the 
peoples take on a rational and universal character, they tend to coincide. 
In other words, there comes about a convergence of special developments, 
which establishes a more extensive coordination and harmony among the 
laws of different nations. This science differs from legal history and 
dominates the particulars of the law, since its object has a universal 
character. It leaves behind the historical and chronological viewpoint and 
makes use of juridical experience so far as they represent the development 
of the human spirit in the form of the law. Lastly, though the science of 
universal comparative law is set in motion in the domain of experience and 
supported by knowledge of juridical phenomena, it is subjected to philo- 
sophical premises and constructions. 


(b) Method of Comparative Law 


The method of comparative law takes into account the history of law and 
the results of the study of juridical phenomena so as to present the true 
philosophy of institutions or to create a true jurisprudence. Jurists agree that 
comparative law is to be studied by the method of observation. Comparative 
law is related to the history of legal institutions. Hence, it is necessary to 
observe and analyse the relations between juridical institutions and the 
political, economic and social organisations of the countries they come from 
to bring out their mutual dependence. The study should begin with the 
fundamental principles of the legal institutions, that is, (/) the relation of the 
institutions to the conditions of their development; (ji) the modifications 
through which they have passed; and (iii) the changes in statutes and 
decisions resulting from these influences. This leads to the new jurispru- 
dence. And this can be founded only on a critical observation of institutions 
in their time and space relations, and of the influence of surrounding facts 
upon them. Only in this way can the living principle of the law be grasped: 
the interdependence of institutions, their successive changes, the relations 
of cause and effect binding them, their guiding principle. In this context 
jurisprudence becomes a social science. The norm furnished by the new 
science will not be abstract and absolute as formerly, but material and 
relative — it will depend on considerations of time and place and will be ever 
susceptible of further refinement as it is attained—Alvarez, A.:‘Methods for 
Scientific Codification’ in Science of Legal Method, 1969 (The Modern 
Legal Philosophy Series |X), pp. 457-62. 





Early History of Securities 5 


(c) ‘One World’ 


The history of compromise law reveals that there has always been study 
of foreign laws and recourse to comparison in legal scholarship. The laws 
of Solon and of the XII Tables were drafted, according to the tradition, by 
means of comparative law equities. And the comparison of customary laws 
enabled the legal writers of pre-Revolution France to formulate the 
principles of a droit commun coutumier. However, the expression ‘compara- 
tive law’ was not then in vogue. Its use is recent. Only from the second half 
of the 19th century or the beginning of the 20th century has the value of 
a comparison of laws been increasingly felt and affirmed. The Second World 
War has led to multifold effects. Distances have disappeared and national 
boundaries have ceased to have any meaning. Besides, technical discov- 
eries have changed the conditions of life. The whole universe has become 
‘one world’. And the study of law in the contemporary world has become 
international—David & Brierley: Major Legal Systems in the World Today, 
Ed. 1968, pp. 1-5. 


IH. Legal Institutions in Evolution 


(a) Law as Perpetual Becoming 


True it is that ‘the old order changeth, yielding place to new’. But it always 
leaves to its successor a large legacy of ideas and habits. The latter again 
becomes the nucleus of fresh acquisitions and each generation leaves its 
mark on succeeding generations. In a sense each man has all the centuries 
in him. And this is equally true of all human institutions. In other words, here 
the law of evolution plays its role. Law is in an unceasing state of change, 
in the objective world of its concrete manifestations. It is forever in the 
process of unmaking and of remaking — a state of perpetual becoming. 
History at large is full of the sequences of law and it can be divided into 
jural stages corresponding to the general periods of civilisation. Thus with 
the fall of the Western Roman Empire in the 400s at the hands of the 
Barbarians, the Germanic law supplanted the Roman law in Gaul, just as 
the Roman law itself, after Caesar’s conquest of Gaul four centuries before, 
had overwhelmed the Celtic law. 


(b) Constant and Mobile Law 


in this Evolution there may be periods of loss of force, of arrest, of motion, 
of an apparent paralysis or of tremulous retreat. But never do we see Death. 
For it is bound by the axiom of the continuity of history. Despite the breaks 
in the chain of outward events, it exists as Cause before it becomes Effect, 
and as Effect before Cause. Law is both one and many — one, but nature, 
but many, incidentally. It contains a Substance, which is immutable, and a 
Form, which is forever changing. Cosmic principles lie hidden beneath the 
undulating surface of historical events. It is the combination and contrast 
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of Being and Becoming. ‘idem sed aliter (Same, but otherwise]. Law has 
thus two parts — the one is fixed while the other is mobile. The constant 
element in law is found in its permanent structure. A particular law cannot 
be conceived without the four elemental features of subject, object, relation 
and coercion. This part belongs among the great instincts of every race as 
immutably as the instincts of Religion or of Language. On the other hand, 
the mobile element is found in the indefinite variations of particular 
institutions. It reveals itself in a rosary of new formations or rather in a single 
tree-trunk sending forth its many shoots. Darwin named this phenomenon 
Transformism: Heraclitus, the law of Flux and Reflux. Law’s pace is now a 
walk, now a gallop; sometimes it turns slowly, sometimes it suddenly 
reverses in its career; again it leaves the path with the mad velocity of a 
kinetoscope. Hence, law is constant yet mobile — it is permanent in its 
elements, yet changeful in its successive products. 


(c) Theory of Jural Progress 


The evolution of law points to jural progress. Law evolves in harmony 
with the epoch, of which it represents the welfare. It may be true that the 
most obvious aspect of the universe is a Becoming — the ‘perpetuum 
mobile’. But doubts and controversies begin when we seek to discover the 
relations of cause and effect — whether there exists an organic series or 
a kaleidoscope having no bonds between the phenomena. There have 
been many theories to explain the phenomena. The first is the theory of 
deviations and recessions: it plots the succession of events in a line 
constantly ascending in space. The second theory is known as that of 
alternating integrations and differentiations — it plots the succession of 
events in an undulating or an angled line, made up of ups and downs. This 
is a progress and regress, described in Pascal’s words thus: ‘Two steps 
forward, then one step back; hesitation followed by rest; then three steps 
forward and one step back; then a stop; and then finally ahead again.’ Vico's 
theory is the third — it represents the line as a periplus (the course ofa 
navigator circling a seashore), a cycloid, a line which returns by a circle 
to its beginning, thence to start once more over the same path. However, 
this is not progression, but regression. The fourth is that of De Greef, who 
proposes a helicoid line, that is, a spiral which ascends straight over itself. 
Some other philosophers depict evolution as a parabola, emerging from the 
mystery of the past and disappearing in that of the future. Lastly, there is 
Goethe’s rising spiral, whose curve broadens as it rises. This is the best. 
Humanity returns upon its path. At first sight this return seems to be barren 
in its achievements — a return to its starting-point. But the return-path leads 
to a higher stage and has a broader diameter. By this process it reaches 
the highest point. It may be mentioned here that a spiral law of spiritual 
progress has been worked out in the recent past—Biswas, A.R.: A Spiritual 
Calculus, Ed., 1977, pp. 26-28. Applying this formula the jural progress may 
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be derived analogically in mathematical terms thus: L=S.@ where L 
represents the jural progress or legal evolution, S the society, and 0 the 
solid angle subtended by L at its point of contact with the society. 


The law is relative to all its points of contact with society. Legal ideas 
are not ends in themselves, but only means to ends. As lega! ideas grow 
and differentiate they also become more ideal in the sense of being 
intellectual creations. This may be illustrated by the idea of ownership. 
Primitive man had no idea of ownership apart from possession and so legal 
transactions such as sale or mortgage appeared to him unreal. A standard 
of social progress is the progressive replacement of the physical and 
material elements in the conflicts of life by religious, ethical and intellectual 
forces. The spiral law is seen to operate in the case of property. Primitive 
communal property held by the tribe passed into the stage of individual 
property. Now it tends once more in the direction of collective ownership. 
But this apparent reversion to the original form has a difference. It is more 
altruistic, since it aims at sharing the benefits, not only amongst a tribe or 
family, but amongst the entire community. Moreover, when a member of 
the primitive group died, his goods went to the whole group, the ‘gens’. Now, 
the same principle results in a transfer of the goods to the whole nation. 
Legal institutions may thus be verified by the criterion of spiral—Picard, E.: 
'The Perpetual Evolution of Law' in Evolution of Law IH, Ed. 1918, pp. 667- 


78. 


IV. Legal History 


(a) Jural Evolution Explained 


Sometimes one confuses the transformation of law with the history of 
law. The former relates to the abstract and permanent principles of jural 
change while the latter concerns the concrete facts and instances in which 
this transformation realises itself. The generalogic tree of humanity, like the 
tree in nature, is a unity of many branches, each of which finds its strength 
and life in the sap nourishing the whole. In law too, each new form needs 
the prior one, but differs from it — the sap is the one and the same intrinsic 
power that nourishes all the parts and leads to their unfolding. In evolution, 
all the phenomena of law imply simultaneously both death and life. Each 
has its obverse and its reverse. Law in each epoch differs; and this diversity 
is the manifestation of evolution. Man in prehistoric law has little resem- 
blance to jural man of today. Each period is an original, not a copy; and each 
epoch has its own law. The epoch is an external and concrete mark of the 
point reached in jural growth. It is the surveyor's pole marking a stride 
forward — a stride which had its necessary support in the former one and 
itself makes possible the next one. The epoch influences law — it is both 
whip and brake for the law's stage-coach. When a people has arrived at 
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a point in the evolution of its law, it is impossible to change that law at a 
single stroke. Conversely, it is also impossible to hold it fast and to chain 
it at that point. 


(b) Path Traced 


The path of jural evolution appears to proceed from a so-called savagery, 
through a barbarism, to a civilisation. These stages represent the dawn of 
law, its morning, its noon, and sometimes its dusk. This may be illustrated 
by property in goods. It starts with a family-community of ownership, then 
becomes a village community (or horde, clan, tribe) and emerge in a 
national community of ownership as in the modern collectivist theory. It has 
passed from the one to the other, with individual ownership as a lateral and 
intermediate form. 


1. Positivism.—Comte advanced a different formula called ‘positivism’ 
or ‘the law of the three stages’, in so far as it characterises positivism as 
the last and final stage in the development of human thought. The first stage 
in this system is the theological stage in which the phenomena are 
explained by reference to supernatural causes and the intervention of a 
divine being. The second is the metaphysical stage, in which thought has 
recourse to ultimate principles and ideas, conceived as underlying the 
surface of things. The third and last is the positivistic stage, which rejects 
all hypothetical constructions in philosophy, history, and science and 
confines itself to the method of empirical observation and connection of 
facts as used in the natural sciences—Bodenheimer, E.: Jurisprudence, Ed. 
1962, pp. 89-102. Of course, Comte’s formula was not specifically meant 
for law, but for social evolution as a whole. However, this principle finds 
verification in most instances, though it is more applicable to the thinking 
elite than to the masses. And in the latter the metaphysical stage can hardly 
be distinguished. The masses are always close to the realities of life, that 
is to say, they are always positivist. 

2. Logical positivism.—in the twentieth century, positivism assumed 
a radical shape in the ‘logical positivism’ of the Vienna Circle formed around 
Rudolf Carnap and having adherents in England, the United States and the 
Scandinavian countries. The members of the Circle added the epithet 
‘logical’ to the term ‘positivism’ because they wanted to use the discoveries 
of modern logic, especially symbolic logic, in their analytic work. The logical 
positivists assign to science the task of description and analysis of 
phenomena and limit the task of philosophy to the logical classification of 
ideas. Secondly, they hold that ethical imperatives are merely ‘emotive’ 
utterances which are cognitively worthless. 

3. Analytical positivism.—Legal positivism has manifested itself in a 
jurisprudence of analytical positivism. Now, analytical positivism takes as 
its starting-point a given legal order and distils from it by a predominantly 
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inductive method certain fundamental notions, concepts and distinctions 
and compares these with those of other legal orders so as to ascertain 
certain common elements. In the words of Julius Stone: it is interested in 
‘an analysis of legal terms, and an inquiry into the /ogical interrelations of 
legal propositions’. John Austin became the founder of the analytical school 
of law. Many writers — T.E. Holland, W. Markby, J.C. Gray, W.N. Hohfeld — 
have their treatises on the subject. The exponent of the modern form of 
analytical positivism is H. L. A. Hart. According to him, a positive legal 
system is not a self-contained whole and legal rules are often vague at their 
periphery and in the latter case, they should be interpreted by recourse to 
considerations of social aim and policy. 


4. The pure theory of law.—Hans Kelsen in his Pure Theory of Law, 
Ed. 1945 divests the science of law of all ‘ideological’ elements. The pure 
theory of law is a theory of positive law. It tries to answer the question ‘what 
is the law?’ but not the question ‘what ought it to be?’. Law is characterised 
not as an end but as a specific means — it is an apparatus of compulsion 
to which no political or ethical value is attached. 


(c) History and Law 

In history, law does not repeat itself, except for its permanent elements, 
which are abstract or universal. The various stages, forever changing, rest 
on one great immovable base. Law changes according to the new interests 
and necessities of life. The jural elements keep rising one out of the other. 
In law the death-shroud of departing principles serves as the swaddling- 
cloth of the new-born — here death and life succeed each other every 
moment. In this context posterity will always have a different conception 
than contemporaries of the reasons for the law of a prior epoch. Thus the 
penalties of criminal law were, at the outset, a satisfaction of vengeance, 
the ‘talio’, a brutal reflex-action; later they took on the character of expiation, 
which ensured to the offender peace after death and was accepted by him; 
now they are looked upon as a measure of restraint and social defence, 
meant to curb the impulse to crime. 


1.‘Thing liability'. —However, the English maritime law has not yet been 
able to disentangle itself from the notion of ‘thing liability’, that is, inanimate 
objects are guilty of a wrong for which they are to compensate the injured 
person. And in primitive law deodand was independent of all notion of fault 
in the owner, for liability attached to the inanimate res. It was here the desire 
of retaliation against the offending thing itself: Vengeance, not compensa- 
tion, and vengeance on the offending thing, was the original object. The ox 
in Exodus was to be stoned; the axe in the Athenian law was to be banished. 
Similarly, in maritime law, a ship is the most living of inanimate things. in 
the case of a collision the ship itself is regarded as the primary offender 
and the owner thereof is not to blame. The law gives the injured party a lien 
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sap. the véssel, „wbich may be arrested and sold to pay the loss—Holmes, 
O.W. THE Tommon Law, Ed. 1923, pp. 26-7, 34-8. This shows that modern 
jurisprudence still retains traces of archaic law. 


2. Law’s form and substance.—The law exhibits a paradox of form 
and substance. In form its growth is logical; in substance the growth is 
legislative. In the administration of the law ancient rules maintain them- 
selves and new reasons become more fitted to the time. Gradually they 
receive a new content and at last a new form. This is illustrated by the early 
history of testamentary succession. It may be noted that the will of modern 
law with its specific characters of being secret, recoverable and posthu- 
mous in operation is unknown to archaic law—Maine, H.S.: Ancient Law, 
Ed. 1930, Chapter VI. If a will expresses a gift by the testator of his property, 
it would merely be the expression of the will of a man who has no longer 
any will to express in relation to property which was no longer his to give. 
Thus alienations by living persons and testamentary succession are as 
different as life and death. 


Here any formal theory deducing the corpus from a priori postulates or 
supposing the legal science to reside in the logical cohesion of part with 
part will fail. For, the truth is that the law is always approaching, and never 
reaching, consistency. It is forever adopting new principles from life at one 
end, and it always retains old ones from history at the other, which have 
not yet been absorbed. And it will become entirely consistent only when 
it ceases to grow. The history of what the law has been is necessary to the 
knowledge of what the law is. Out of the vast cosmic reservoir in which law 
lies latent in a potential stage, arises constantly the law in its positive stage, 
changing as history changes. 


3. The historical method.—History is full of guesses and hypotheses. 
Some are verified; others are found to be false and they disappear. But law's 
activity never tires and never exhausts itself. It flows into the realities of 
history and exhibits forever new depths. This demonstrates the importance 
of jural history for the valuation and criticism of today’s law and for our 
preparation to meet its new changes. With a clear view of the past, we are 
well instructed in the future. In other words, we must sense the evolution 
of law. Logic is one of the tools needed in law. But experience is also 
necessary. In fact law is a function of two variables, namely, logic and 
experience. In the words of O. W. Holmes: ‘The life of the law has not been 
logic: it has been experience. In order to know what it is, we must know what 
it has been and what it tends to become. We must alternately consult history 
and existing theories of legislation’-—Holmes, O.W.: The Common Law, Ed. 
1923, p. 1. 


V. The Concept of Security and Pledge 
The peculiar genius of the Roman jurists YA full scope in the law of 
; Db Ahh 
AG Ge 265 | (€) ? 





CENTRAL TIBRARY 





£) hee n No. bl Rz. z 


y- 


L120 RR 


Early History of Securi 






obligations, the law of debtor and creditor. This 
dealings between man and man, especially the law relating to contracts. 
And the law of obligations is completed by the law of security, that is, of the 
methods by which a creditor seeks to guard himself against the possible 
insolvency of his debtor. 


(a) Security 

Now, security may be personalor realaccording as the creditor obtains 
a right against a third person, who will be liable for the debt in addition to 
the debtor himself, or a right over a piece of property which he can use to 
satisfy himself in case the debtor fails to pay the debt. The two institutions 
were not different though they developed differently. The primitive (per- 
sonal) surety is a hostage, that is, a person who is ‘liable’, not in addition 
to, but instead of the person, called the ‘principal debtor’. If the principal 
pays, the surety is released. So too, with rea/ security. The debtor has the 
right to release the thing pledged by paying his debt; but if he does not, the 
thing is ‘liable’, that is, the creditor keeps it—Jolowicz, H. F.: Historical 
Introduction to the Study of Roman Law, Ed. 1965, pp. 313-14. 


1. Obligation.—An obligatory right in this context is a right to require 
another person to do some act which is reducible to a money value. It is 
invariably directed against a determinate person, viz. the debtor. Ownership 
may be asserted against all the world, but an obligation can only be 
asserted against, say, vendor, if it arises from a sale, or the person who 
lets, if it arises from a contract of letting and hiring. Obligatory rights are 
thus rights which operate relatively, viz. as against the person of the debtor. 


However, this obligation resting on the debtor does not imply subordi- 
nation. Accordingly this differs from family rights and the rights of public 
officials. An obligation leaves the debtor free as against the creditor. Both 
parties are equal. And the creditor cannot compel the debtor, by a private 
act, to fulfil his obligation. Hence, an obligation is confined to acts reducible 
to a money value. A debtor can ultimately get rid of his obligation by parting 
with a corresponding portion of his property so as to indemnify his 
adversary. In other words, an obligation means a deduction, not from a 
man’s /iberty, but only from his propertTy—Sohm, R.: The Institutes of Roman 
Law, Ed. 1892, pp. 278-79. 

2. Jura in re aliena.—Real rights are private rights conferred on the 
person entitled to have an immediate control over a thing as against all the 
world. And everyone is bound to respect one’s right in the thing, whether 
it be ownership or some other right. Tne fullest of all rights is ownership and 
opposed to it are the rights over the things of others (jura in re). The 
exigencies of human intercourse cannot be permanently satisfied by 
ownership alone. A person can deal with the things of others according to 
law. He feels a need to supplement his own property by the property of 
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others without being obliged to acquire ownership in this property. And this 
is satisfied, to some extent, by means of obligatory transactions concluded 
with the owner, for example, agreements to let or to lease. Since the right 
acquired in such cases is merely an obligatory one, it is available only 
against the person of the obligor. Thus the rights acquired in regard to the 
property of others by means of obligatory obligations are incomplete, since 
their effect is only personal. This calls for a more effectual protection of the 
rights in regard to the property of others. To satisfy this want the rea/rights 
in re aliena were developed. And the rights conferred are stronger in the 
sense that they are directly enforceable as against any third party. These 
real rights in re aliena are called by the Romans as {ura in re’. Their common 
characteristic as distinguished from ownership is that the rights of control 
over things are limited in regard to their contents, though, like ownership, 
they are directly available against any interferer. There are four such rights 
in Roman law, namely— 


(1) Servitudes; 
(2) Emphyteusis; 
(3) Superficies; and 
(4) Pledge. 
Here we are concerned with the last. 


(b) Pledge 
A right of pledge is a real right which enables a person entitled to secure 
payment of a claim through the medium of a thing. 


1. History of pledges.—in early Roman law, a right of pledge proper 
was unknown. Three stages show its history: (1) Fiducia; (2) Pignus; and 
(3) Hypotheca. And they are noted below: 


(1) Fiducia.—f a person wished to obtain credit by giving his creditor 
security for his claim, he might do this by conveying to him, by imaginary 
sale, the ownership of the thing, subject to an understanding that with the 
discharge of the debtor's liability, the creditor should reconvey the thing to 
him. In this transaction, the position of the creditor was safe enough; he was 
the owner of the thing and was, therefore, entitled to deal with it as he liked. 
For example, he might sell it in satisfaction of his claim. But the debtor was 
in an unsatisfactory position. In case he fully paid his debt, he could not 
be sure of recovering the property he had parted with as a security for his 
debt. For, the creditor might, meanwhile, have alienated it, given it away, 
sold it, or exchanged it. True, the creditor was bound to compensate him, 
but the debtor had no remedy against the third party acquiring the property. 
Hence, the debtor could get only compensation, but not the thing itself. 
Because of this drawback a second method, that is, pignus, came into use. 
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(2) Pignus.—t was open to the debtor to transfer the thing as security 
by mere delivery so as to confer on the creditor, not the ownership of the 
thing. And this relationship was known as ‘pignus’. Here the debtor retained 
his ownership, and with it, a real right to recover his property from any 
possessor. But the position of the creditor was most unsatisfactory. True, 
he had actual possession of the thing and the praetor protected his 
possession by means of possessory interdicts. Since he had no real right 
in the thing, he could not use the ordinary in rem actio against third parties. 
In case his debtor was in default, he could not sell the thing and recoup 
himself out of the proceeds. And this problem could be solved if the creditor 
be given a rignt in the thing, that is, the right, in case of necessity, to realise 
its value for the purpose of satisfying his claim. In other words, this is a right 
of pledge in the true sense of the term. This gave rise to 'hypotheca'. 


(3) Hypotheca.—The debtor could enter into an agreement with the 
creditor without conveyance or delivery that certain things of the debtor 
should serve the creditor as a ‘hypotheca’. This is to say that these things 
should serve as a means of satisfying the creditor's claim, if the debtor failed 
to pay. Such a relation was called ‘hypotheca’. Both the name and the nature 
of hypotheca were derived from Greek law. Under the old Roman law such 
an agreement was totally void. The praetor, however, made it valid. 
Accordingly, a hypotheca gave the creditor a real right of action, which 
enabied him on non-payment of debt to obtain possession of the thing 
hypothecated. Secondly, it gave him a right of sale, that is, a right to realise 
the value of the thing for the purpose of satisfying his claim. Conversely, 
the debtor's interests were also protected. He retained his ownership and 
with it the real right to recover his property from any third party into whose 
hads it might come. 


A genuine right of pledge was thus developed. The hypothecary 
agreement became an agreement to create a right of disposing of a thing 
not one’s own, that is to say, a right of pledge. Of course, the agreement 
of hypotheca might be accompanied by the delivery of the thing into the 
creditor's possession, but such a delivery was not necessary. What is 
essential for giving rise to a right of pledge is not the transfer of possession 
as such, but merely the agreement to hypothecate. 


2. The rules of pledges.—A right of pledge originates—(1) in ordinary 
cases, either in an agreement or in a testamentary disposition; (2) in extra- 
ordinary cases, either in a statute or in the seizure of a debtor’s property 
in the course of a judicial execution. 


Secondly, a right of pledge entitles the pledgee to—(1) have possession 
of the things; (2) realise the value of the thing for the purpose of satisfying 
his claim, which he does by selling it. The right of possession is protected 
by a petitory action or by possessory interdicts; in the case of actual delivery 
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it arises at once. But in cases of a mere hypotheca, the right does not arise 
until it becomes necessary for the creditor to assert his right to realise the 
value of the thing. However, the right of sale never arises till the claim Is 
due, and the debtor, in spite of notice, or judgment, remains in default. The 
creditor pays himself out of the proceeds of the sale. If the amount realised 
is in excess of his claim, he must restore such surplus to the debtor. 


Thirdly, the foreclosure clause by which it was agreed that in case of non- 
payment the pledgee should become ipso jure owner was declared void 
by a law of the Emperor Constantine. The Constitution (C.8, 34 (35), 3] says: 
‘Since among other hazardous contracts the hardship increases in particu- 
lar of the conditions as to the default of pledgors, we consider it meet to 
extinguish the same, and entirely to abolish for the future the remembrance 
thereof. In case of necessity — where a sale was impracticable — the court 
could, on the pledgee’s petition, adjudge him the ownership of the thing at 
a certain valuation. The hypotheca in such a case would be the excess of 
the assessed value over the amount of the debt. 


Fourthly, ‘antichresis’ is the name of an arrangement between the 
pledgor and the pledgee, by which the latter obtains possession with a right 
of sale as well as the right to take the fruits and profits yielded by the thing 
in lieu of interest. 


Fifthly, the pledge-owner may transfer his ownership to a third party, but 
the pledge-right granted to the creditor holds against the new owner as well. 
Similarly the owner may pledge the same thing to several persons in 
succession. Such successive rights may also be created by statute. But no 
pledgee can exercise his right till the prior pledgee has been satisfied. And 
priority is determined by reference to the time when the several rights were 
respectively created (prior tempore potior est jure). However, this principle 
was not followed in cases of ‘privileged’ rights of pledge. 


Finally, a right of pledge is extinguished, as soon as a debt is paid, or 
the creditor obtains satisfaction by realising the value of the pledge by sale. 
But the whole pledge remains liable till the entire debt has been discharged. 
If a prior pledgee exercises his right of sale, subsequent rights of pledge 
are thereby destroyed. In that case the pledgees are entitled to the 
hypotheca which is handed over by the preceding pledgee—Sohm, R.: The 
Institutes of Roman Law, Ed. 1892, pp. 231, 257, 272-77. 

3. The pledge-idea explained 

(1) The root notion.—To get at the pledge-idea one has to go back to 
the primitive notion of the transaction. In the case of barter between passing 
travellers, or at the monthly or half-yearly markets, A may find what he wants 
in B’s hands, but the equivalent which A has to give may be either not B's 
liking in kind or not of proper value. Hence they are to make a provisional 
trade or payment — B takes something of A's that induces him to sell, but 
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A has the privilege of substituting later an equivalent not now available. All 
transactions of this sort must be cash transactions because there is no 
sradit. And the absence of credit was a feature of those times. One has to 
remember that the seller or claim-holder wants to get something then and 
there in satisfaction. Now the best allowance that the would-be borrower 
can obtain is that the settlement shall be provisional in his favour, that is, 
the res given over shall be open to future redemption. The essential of the 
transaction is that the creditor goes away with nothing left to claim, though 
the debtor has a right of redemption against the former. 


(2) Comparative legal ideas.—The primitive word for the ideas of 
‘pledge’, ‘bet’ (or ‘forfeit’), and ‘promise’ was substantially the same in four 
important bodies of law. In the Scandinavian there is Ved; in the Germanic 
Wette, Vadium, gage; in the Latin pignus in the first two meanings and 
pactum in the third meaning; in the Greek the verb-stem thet — (put) has 
all three meanings. It may be noted that there was only one idea for what 
we now distinguish as three. That is to say, the transactions distinguished 
as pleage, forfeit, and promise were in ancient times not distinguished at 

all, but were later differentiated gradually. The past can now be explained 
in terms of our own notions, of three notions, the second, i.e. bet or forfeit 
becomes the chief one. The ‘forfeit’ idea is the important one for two reasons. 
First, out of it the other two seem to have developed. Second, it brings out 
most clearly the contrast between the original and modern idea of the 
transaction called ‘pledge’. The ‘promise’ idea developed by transferring the 
moral emphasis from the ‘transaction settled’ to the ‘transaction previously 
settled’. And the ‘forfeit’ itself was used as a mere form and subordinated 
to what carne to mark, that is, the debtor's duty. 


On the other hand, the ‘pledge’ or ‘collateral security’ idea developed by 
a similar transfer of emphasis where the res handed over remained of 


~_ substantive value. That is, the idea that it was provisional led to the 


» disappearance of the ‘forfeit’ idea. In the result, the original claim became 
ultimately the measure of the parties’ rights and, therefore, the debtor could 
no longer throw the creditor exclusively on the res for satisfaction, nor could 
the creditor keep it all in case of default. It is this progress from the idea 
of forfeit to the idea of collateral security that one has to keep in mind— 
Wigmore, J.H.: ‘The Pledge Idea: A Study in Comparative Legal Ideas’ in 
Evolution of Law, Vol. Il, Ed. 1915, pp. 456-60. 


(3) Primitive security and modern pledge.—n the infancy of law, a 
security was regarded merely as a gage for the due fulfilment of his 
obligation by the debtor, and not as a means of obtaining material 
satisfaction out of the pledge. The creditor either took a conditional transfer 
of the pledge to be forfeited on default, or acquired a mere right to detain 
it till the repayment of the debt due to him. 
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Credit, as we all know, is the tardy growth of civilization, and in primitive 
times a mere promise to pay, we may take it, counted for very little. The 
borrower, therefore, had to give something in exchange for the loan to the 
creditor to be resorted to the debtor on repayment of the debt, the 
transaction being closed for the time being. In other words, a pledge merely 
involved the surrender by the debtor of his property as a gage to the creditor, 
which was liable to be forfeited if the pledgor failed to fulfil his engagement. 
On the other hand, the pledgee was absolutely responsible for the safety 
of the pledge and took the risk of loss, however caused. All this is consistent 
only with the notion of a redeemable forfeit, the dominant conception in a 
primitive pledge. In modern law, however, a pledge is viewed in a very 
different aspect, being regarded merely in the light of a collateral security. 
If the pledge is sold, the pledgor generally remains liable for the deficiency, 
if any; while in the case of a surplus, the pledgee must restore it to the 
borrower. On the other hand, the pledgor is not relieved from the payment 
of the debt, if the pledge is lost by accident. The idea that the debtor is under 
a promise to pay as well as the idea that he is entitled to the surplus, very 
slowly disengage themselves as stress is more and more laid on the fact 
that the transaction between the parties is only provisionally settled and 
not closed for good. 


The progress from the primitive idea of a forfeiture to the modern notion 
of a collateral security marks the difference between ancient and mature 
jurisprudence. In advanced systems of law a pledge merely creates a right 
in rem enforceable by a sale of the property which is given to a creditor by 
way of accessory security to a right in personam; and the right does not 
extend further than a necessary for the pledge. 


‘In the history of legal conceptions’, says Dr Hunter, ‘the Roman law 
occupies a position of unique value. It forms a connecting link between the 
institutions of our Aryan forefathers and the complex organisation of 
modern society. Its ancient records carry us back to the dawn of civil 
jurisdiction and, as we trace its course for more than a thousand years, there 
is exhibited a panorama of legal development such as cannot be matched 
in the history of the laws of any other people’—/ntroduction to Roman Law, 
pai. 


(4) Law of distress.—Sir Henry Maine has made us familiar with the 
important part played by the law of distress in primitive society, an extra- 
judicial remedy which gradually replaced the barbarous custom of reprisals. 
It seems at one time to have been the almost universal method of enforcing 
satisfaction for all kinds of claims and was not confined, as in some modern 
systems, principally to the demands of the landlord on his tenant. But this 
extra-judicial remedy, when it is first revealed to us, is both inadequate and 
incomplete. The distrainer could only extort satisfaction by retaining the 
property in his custody, and thus forcing his adversary, so to speak, to come 
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to terms. He could not sell the property and satisfy his claim, nor was the 
distress forfeited to him to satisfaction of his demand. The distrainer 
acquires the right to sell, but only very gradually, in the maturity of 
jurisprudence; and we find that even in so advanced a country as England, 
the power of sale was engrafted on the old common law only towards the 
end of the seventeenth century—Maine’s Early History of Institutions, 
Lecture X: Pollock’s Land Law, pp. 141-42. But there is still a very large class 
of liens, as they are called in English law, which are useful only as operating 
on the will of the debtor. These liens give a person merely the right to detain 
a thing, and however burdensome such detention may be, the creditor can 
never sell it and satisfy his claim. The pignus in early Roman law was 
analogous to a common law lien in modern English law, a primitive form 
of security which still lingers in a system which has shown no mean capacity 
for expansion with the evergrowing wants of a progressive commercial 
country. 

It is interesting to note that the old Irish law of distress, as laid down in 
the Senchus Mor, contains provisions of notice to a debtor not of Chieftain 
grade. But if the debtor is a person of Chieftain grade, it is necessary for 
the plaintiff to give notice and to ‘fast upon him’. The fasting upon him 
consists in going to his residence and waiting there for a certain time without 
food. If the plaintiff does not within a certain time receive satisfaction, or 
a pledge therefor, he forthwith, accompanied by a law-agent, witnesses and 
others, seizes his distress. Thus notice precedes every distress and fasting 
precedes distress in cases of distinguished persons. This institution 
corresponds to the Hindu's ‘sitting dharna’— dharna is equivalent to the 
Roman ‘capio’ and meaning ‘detention’ or ‘arrest’. Manu speaks of it by the 
` term ‘Acarita’ (VIII, 49). In the Vyavahara Mayukha, Brihaspati enumerates 
the lawful modes of compulsion by which the debtor can be made to pay 
and one of these is ‘confining his wife, his son, or his cattle, or watching 
constantly at his door’. And ‘sitting dharna' was a special mode of 
oppression practised by Brahmans fora consideration in money. The Penal 
Code, 1860 in section 508 makes it now a penal offence. 


(c) The Evolution of Law 


The evolution of law is regulated by the growing needs of a progressive 
community, and we have here a very good instance of the operation of this 
well-known rule. When the owners of large estates began to let out their 
lands for the purpose of cultivation, it was felt that the landlords should have 
some security for their rent. But the framing stock of the cultivator, generally 
his only property, could not, for obvious reasons, be made over to the 
landlord as in a pignus, nor transferred to him as in a fiducia, which was 
applicable only to certain descriptions of property. A change in the law was, 
therefore, imperatively called for, and it was effected by the exercise of the 
Praetorian jurisdiction which acted as a dissolvent on the frigid rules of the 
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common law, and enriched the jurisprudence of Rome with a variety of 
reforms under the semblance of moulding merely the procedure of the 
courts. The first step forward, generally the hardest step, was taken by the 
Praetor Salvius, who allowed the validity of a pledge of his farming stock 
by the cultivator for the rent by a simple agreement to that effect. The tenant 
was not obliged to part with the possession of his property, but the landiord 
was invested with a right in rem which enabied him to vindicate his 
possessory right to the pledge not only against the tenant but also against 
strangers by a process called the /nterdictum Salvianum [The credit of 
removing the limitations by which this form of action was hedged in belongs 
to a practor of the name of Servius]. The hypothec, which was originally 
regarded merely as a deferred or suspended pledge peculiarly appropriate 
in the case of contingent liabilities as rent due, for instance, from a lessee, 
soon grew into favour owing to its extreme simplicity. The next step was, 
therefore, very easy as it merely consisted in the extension of this form of 
security to every kind of engagement, the pledgee being allowed to enforce 
his right to the pledge against the world at large in a form of action known 
as the quasi-servian action. But although the creditor was thus invested with 
a real right available against everybody, he did not yet possess a security - 
in our modern sense: as Roman jurisprudence was still dominated by the 
archaic conception that a security could only operate on the will of the 
debtor—Markby’s Elements of Law, s. 447. 


The last and the greatest step in the improvement of the law was taken 
when the pledgee was invested with the right of sale. The Roman creditor 
was at first allowed to exercise the right only when there was an express 
agreement to that effect with the debtor, and the idea of reserving such a 
power is said to have been borrowed from the practice of the State to sell 
lands pledged to the public treasury. But in course of time a power of sale 
was implied in every mortgage, and no special agreement was necessary. 
indeed a power of sale soon came to be regarded as of the very essence 
of a pledge, and in later Roman law even a positive agreement that the 
property in mortgage should not be sold could not absolutely prevent the 
creditor from exercising the power. He had in such case only to give three 
successive notices instead of only one notice, which was all that was 

necessary in other cases. 

In classical Roman jurisprudence, the pledge was not forfeited to the 
creditor who had only the right of sale, the pledgor being entitled to the 
surplus, if any while in case of a deficiency the pledgor remained personally 
liable. The duty of the pledgee with regard to the safe custody of the pledge 
was also limited to reasonable care, the care which a prudent father of a 

ly takes of his property. If, therefore, the pledge was destroyed by 
ident, the pledgor might be called on to furnish another security or repay 
sbt. The idea of forfeiture was thus completely superseded by that of 
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collateral security; and a pledge was no longer regarded as either a mere 
stake to be forfeited on default, with no outstanding duty on the part of the 
debtor to repay the debt, or as a means of compelling the debtor to fulfil 
his engagement by putting a pressure on his will, a view which still lingers, 
as we have already seen, as an obsolete survival in the common law liens 
of English law. In the mature Roman law, the debtor, who wished to give 
his property in mortgage, was not obliged either to transfer his ownership 
or his possession to the creditor. He only parted with his right of sale. The 
jealousy with which ancient law guards the creation of real rights was 
relaxed, and a mortgage could be made by a mere agreement without 
delivery of possession. In the words of Gibbon, the substantial pledge was 
refined into the invisible rights of a hypothec. 


Vi. The Law of Mortgage 


(a) Mortgage of Iimmovables 


1. Definition.—A mortgage may be defined for our present purpose to 
be a right in rem, which enables the person entitled to it to secure the 
payment of a pecuniary claim through the medium of the property itself 
which Is pledged to him. In most modern systems of law, this is effected 
by the mortgagor parting neither with his possession nor his ownership 
even conditionally, but only with the right of sale which constitutes one of 
the elements of ownership. In this sense, a mortgage may be described as 
a right in re aliena, enabling the mortgagee to satisfy his demand by the 
sale of the property given to him in security. The mortgagor continues in 
possession of the property, and subject to the rights of the mortgagee 
remains also the owner, the mortgagee being only entitled in the event of 
default to insist upon a sale of the pledge when the title to the property is 
transferred to the purchaser. But this form of security, although now 
common in most modern systems, has only grown very slowly out of certain 
older types. The change has been extremely gradual, and except in 
countries which have borrowed their jurisprudence from Rome has not even 
now been fully accomplished. 


2. Subjects of mortgage.—We have seen that only property which 
could be conveyed by mancipation or cessio in jure could be pledged in 
the fiducia, while delivery of possession to the creditor was essential in the 
pignus. When the idea emerged in Roman law that the essence of a security 
was the right of sale, all these limitations were discarded, and the law 
allowed everything which might be sold to be pledged as security. But 
property, which could not be the subject of alienation, could not obviously 
be the subject of mortgage. A usufructuary, however, could mortgage his 
right to gather the fruits, and in this sense the usufruct might be given in 
mortgage. But praedial servitudes could not be given in security, because 
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it was of the essence of a pledge in the Roman law that the creditor should 
be able to sell it in satisfaction of his claim. A mortgage might also be either 
general, that is, it might include the whole of the property, corporeal or 
incorporeal, which the debtor possessed at the time of the mortgage, or 
which he might subsequently acquire; or it might be special, thatis, confined 
to some specific property. 

A security might be given not only for the repayment of a debt, but also 
for any other obligation which might end in a pecuniary liability. It might, for 
instance, be granted by the vendor of a property to the purchaser to 
indemnify him in case of eviction. 


However, Roman pledgee was not bound to invoke the process of the 
court for the sale of the pledge, but the sale, in the absence of any 
agreement to the contrary, could only be effected publicly in the presence 
of the debtor. In later Roman law, the exercise of the power of sale was 
hemmed in by further provisions for the protection of the mortgagor. Thus 
if the parties had agreed as to the manner, time and other conditions of the 
sale, the creditor was bound to act in accordance with the terms of the 
agreement; but, where the contract was silent, the mortgagee, if in 
possession, was bound to give formal notice of his intention to exercise his 
power of sale; while if the mortgagee happened to be out of possession, 
he was bound to obtain a jurdical decree, and, after the lapse of two years 
from either of these events, he was entitled to sell the property [This account 
of the Roman law has been abridged from the works of Hunter, Salkowshi, 
and Sohm as well as the Institutes of Justinian by Sandars]. 


3. Mortgage classified.—in advanced Roman jurisprudence the clas- 
sification of mortgages into fiducia, pignus and hypotheca became obso- 
lete. The difference between the first two lingered only in the name, and, 
if as some jurists maintain, the fiducia retained its original designation, its 
incidents were undistinguishable. Securities, generally speaking, were now 
divided into three classes. The first class consisted of voluntary or 
conventional mortgages, which might be created either by a contract 
between the creditor and his debtor or by a testamentary disposition by the 
owner. Legal or tacit mortgages constituted the next class of securities. A 
legal mortgage was, as the name imports, one which was created merely 
by operation of the law. In other words, the law attached to certain 
obligations a charge on the debtor's property with the same incidents as 
a consensual security. A legal mortgage, however, should not be con- 
founded with implied conventional mortgages which could arise only out 
of the voluntary consent of the parties, the distinction between the two being 
the same as that between quasi contracts and implied contracts. Judicial 
liens formed the third and last group in this classification. These liens were 
usually created by orders made by the magistrate to compel obedience to 

ses and corresponded to the process of attachment in our law. 
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4. Summing-up.—The development of the law may now be summarised 
thus. The fiducia in which the debtor conveys his property conditionally to 
the creditor is the starting point. A second step is accomplished when the 
pignus in which the debtor simply makes over possession of the pledge to 
the creditor is invented. Yet another forward movement is made when the 
law allowed hypothecation in which the debtor does not part either with the 
ownership or possession, though the creditor acquires a real right in the 
nature of a servitude over the pledge. The last stage is reached when a 
power of sale is conferred on the pledgee. The growth of the Roman law 
of pledge thus divides itself into three distinct states — fiducia, pignus and 
hypotheca — with power of sale. But hypothecation with the right to sell the 
pledge grew on the stem, not of the fiducia, but of the pignus. 


(b) Sale of Hypothecated Moveables 


1. Roman law.—An idea of the Roman law of pledge has already been 
given in regard to immovables—See pp. 13-14. But the law in respect of 
moveables is a bit different. The hypothecation of moveables is not generally 
allowed in any of the systems based on the Roman law; nor is the creditor 
allowed to sell the pledge except through judicial process. 


2. Indian law.—This brings some questions of the greatest importance 
not only to the lawyer but also to the legislator. The wisdom of allowing the 
mortgagee to sell without the intervention of the court, the disadvantages 
of hypothecation, and the way in which they can be best met, have given 
rise to serious controversy; and although the Transfer of Property Act, 1882 
has set at rest the much-debated question of the right of the mortgagee 
to sell except under judicial process, a few words on the previous state of 
the law in this country will not be altogether out of place. 


The question of the validity of a power of sale in this country appears 
to have been, for the first time, raised before the late Sudder Dewanny 
Adalut of Calcutta in the year 1847, when the judges were unanimously of 
opinion that a sale by the mortgagee under his power would not pass a valid 
title to the purchaser. As observed by the court in Bhowani Charan Mitter 
v Joykissen Mitter(1847)7 SD 429: ‘This court has only to declare sucha 
condition legal, and in the course of a short time nota mortgage-bond would 
be without it. The mortgagee would then seli the debtor's property to suit 
his own time, and in such manner and with such publicity and formalities 
as he thought proper. Fraud, it isto be feared, would freguently accompany 
the transfers, and the property fall into the hands of the mortgagee, or some 
of his connections even (as in this case it is alleged the purchaser is the 
son-in-law of the mortgagee) at an inadeguate price, leaving the lender at 
liberty still to pursue the borrower for the balance that may remain after the 


sale.’ 
It is true, as it is frequently asserted that the utmost latitude ought to be 


wase 





22 Law of Mortgage 


given to the parties to contract in any manner they please; but freedom of 
contract, we must not forget, wears a very different aspect according as it 
is allowed to the English land-owner or the Indian peasant. Two learned 
judges of the Calcutta High Court, however, refused to follow the law laid 
down by the Sudder Dewanny Adalut in Bhowani Charan Mitter's case— 
(1847)7 SD 429. The question was also discussed in two cases in the 
Bombay High Court, in both of which the court recognised the validity of 
the power, but no general rule can be extracted from either of these cases. 
In the first case [Pitamber v Vanamali ILR (1875)2 Bom 1], the mortgage 
was in the English form, the mortgagee being a Joint Stock Company with 
their head office in London, and the court in upholding the validity of the 
power relied upon both these circumstances. In the other case [Jagjivan 
v Shridhar ILR (1877)2 Bom 252; cf. Bhola v Ananda (1856)1 Boul 97, it 
may be mentioned that in Bhanu v Prem (1874)15 BLR 28, Mr. Justice 
Jackson seems to have expressed a doubt as to the soundness of the 
decision of the Sudder Dewanny Adalut in Bhowani Charan Mitters case. 
However it was not found necessary to decide the question], the court 
expressly upheld the validity of the power on the ground that, although the 
land was outside the island of Bombay, both the parties to the transaction 
were residents of that city, and that the mortgage being in the English form, 
the parties must be taken to have contracted with reference to the English 
law on the subject. 


3. French Code.—in most Continental systems a sale without judicial 
process is absolutely void. Article 2078 of the French Code says: ‘The 
creditor cannot in default of payment dispose of the pledge saving to him 
the power of procuring an order of the court that such pledge shall continue 
with him in payment and up to its due amount according to an estimate made 
by competent persons, or that it shall be sold by auction.’ 


The French Code, egually with the other systems of law on the Continent, 
has been largely shaped by the Roman law; and if the power which the 
Roman pledgee possessed has not been retained in these systems, it may 
fairly be presumed that experience has shown that the exercise of the power 
is not suited to every condition of society. Indeed, but for the peculiar 
economic conditions under which land is owned in England, it may be 
doubted whether the rule would have worked well even in that country. Be 
that, however, as it may, there can be no doubt that it would be dangerous 
to trust the Indian money-lender with a power which is so liable to abuse, 
and the legislature has acted wisely in restricting the power of sale without 
the intervention of the court within the narrowest possible limits. If the 
question had been left to be dealt with by judges, the result would hardly 
have been so satisfactory. The reason is not far to seek. Apart from the 
inherent defects of all judge-made law in every country, there is a special 
danger in India of our law being gradually anglicised. The warning was first 
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given by Macaulay, and has since been frequently repeated by his 
successors. But some of our judges still seem to think that the rules of justice 
and good conscience, which are to be their guide, can only be found in the 
English Chancery Reports, ‘the well of equity undefiled’. Large masses of 
English law have consequently found their way into our system, a process 
of filtration which is still going on, and which can only be arrested by careful 
codification. 


Different systems of law have sought to obviate the disadvantages of 
hypothecation. Hypothecation is, no doubt, the most convenient and 
simplest mode of giving security, but it has one serious drawback. It creates 
rights in property which are available against the world at large, and, in the 
absence of publicity, may lend itself readily to fraud. This danger can be 
adequately guarded against only by a public system of registration of 
assurances. On the Continent, however, there is a general system of 
registration of hypothecations of land somewhat similar to the system in 
force in this country [The hypothecation of moveables, as already stated, 
is not as a rule allowed in Continental law]. But English landowners have 
steadily refused to adopt the Continental practice. 


On the Continent mortgages, as a rule, rank in the order of priority of 
registration, and the result is a remarkable simplification of the law. As Sir 
Henry Maine says: ‘If a man mortgages the same property toa number of 
creditors, in what order are they to be satisfied? The volume of rules by 
which all systems try to solve this problem is quite enormous, but where 
a public registry of mortgage and land-transfer has been established, some 
of the most famous and luxuriant branches of law show a tendency to 
dwindle and wither away under its shadow'—Maine on Early Law and 


Customs, p. 357. 
(c) English Law 

1. Early notion.—The early history of English mortgages is rather 
obscure. But there is very little doubt that the predominant idea was 
forfeiture, the word gage, vadium in Latin, being derived from the same root 
as wager and the Scotch wadset. If the debtor did not keep his engagement, 
the creditor could call upon him to do so. But if the debtor was unable or 
unwilling to pay the debt, he merely forfeited the pledge, and this was all 
that could happen to him. It seems that, as in other systems of archaic law, 
delivery of possession was essential to the creation of a valid mortgage, 
the profits of the land being enjoyed by the mortgagee in lieu of interest 
which the Christian mortgagee was prohibited from taking directly by the 
Church. The Jews, however, who were free from any such restraint, brought 
with them into England a form of mortgage resembling the hypothecation 
of the Roman law; and it is instructive to read in a recent work on the history 
of the English law how the importation of this form of security, which was 
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so alien to the English law because it created a real right without delivery 
of possession, naturally led to the establishment of a system of registration 
of Jewish loans on mortgage—Pollock and Maitland’s History of English 
Law, Vol. Il, p. 122. Many of us will be inclined to echo the regret expressed 
by the learned authors that the clumsy mortgage by way of conditional 
conveyance should still encumber the English law of the twentieth century; 
and it is certainly not a very wild conjecture that if the Jews had not been 
driven out from England, a simpler method of pledging land would have long 
since grown up in England. 

2. Two kinds of mortgages.—it would seem that in Glanville's time 
there were two kinds of mortgages in use — one known as the vivum vadium, 
and the other as the mortuum vadium. In the vivum vadium the rents and 
profits of the land were applied from time to time in reduction of the principal; 
whereas in the mortuum vadium the rents were enjoyed by the creditor until 
payment of the principal. This form of mortgage was, however, regarded 
as usurious, usury in those days meaning merely lending money at interest 
whether exorbitant or not. Itis very difficult to say when this form of mortgage 
was replaced by the modern common law mortgage. We only know that 
Littleton’s definition of a common law mortgage as a conditional feoffment 
is altogether different from Glanvilie's description of a mortuum vadium. ‘If 
a feoffment', says Littleton, ‘be made upon such condition that if the feoffor 
pays to the feoffee, at a certain day, forty pounds of money, that then the 
feoffor may re-enter in this case the feoffee is called tenant in mortgage, 
which is as much to say in French as mortgage, and in Latin mortuum 
vadium. And it seemeth that the cause why it is called mortgage is, for that 
it is doubtful whether the feoffor will pay at the day limited such sum or not; 
and if he doth not pay then the land which is put in pledge upon condition 
for the payment of the money is taken from him forever, and so dead to him 
upon condition. And if he doth pay the money, then the pledge is dead at 
to the tenant'—Littleton's Tenures, llb, iii, Ch. 5, s. 332. Lord Coke follows 
Littleton in his account of the derivation of the word ‘mortgage’. But we must 
not forget that Coke lived in the days of fantastic derivations and of subtle 
manipulation of words which would now move the mirth of schoolboys, but 
which constituted a notable feature in the dialectics of the schoolmen. 


3. Modern mortgage.—Fisher in his work on Mortgages refers to a 
French writer Laurier, who tells us that this form of security was invented 

= On account of the ecclesiastical jealousy of usury. Since the lending of 
money at interest was regarded as odious, usurers pretended to buy their 
= debtor's estate with a right of repurchase for a certain number of years, and 
=~ itissaic | that the modern mortgage owes its origin to this not very reputable 
por 












estion is plausible; but in face of the fact that this form of 
5 known in early Roman law as well as in Hindu law, in which 
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there was no absolute prohibition of loans at interest, it cannot be accepted 
without considerable reserve. 


A modern English mortgage is a conveyance of land by the debtor to 
his creditor with a proviso that on the repayment of the debt on a certain 
day the conveyance shall be void, or, as is now generally the case, that the 
creditor shall reconvey the estate of the debtor—Fisher, p. 5. An English 
mortgage, therefore, resembles the fiducia of the Roman law and out own 
mortgage by conditional sale, and in early English law the mortgage 
became absolute according to the terms of the contract by the mere failure 
of the mortgagor to redeem within the stipulated period. And even now at 
common law a mortgage is merely a conditional estate, the conveyance 
becoming absolute immediately upon breach of the condition. 


4. Doctrine of forfeiture.—But a time came when the common law 
doctrine of forfeiture began to be regarded as harsh and unjust. A mortgage, 
it was thought, was only a security for the debt; and if the mortgagee 
received his money together with interest, he ought not to be allowed to 
become the absolute owner of the property, and we find in the old plays 
that ‘taking forfeit of the debtor's land’ was regarded as little less disgraceful 
than robbery—Beaumont and Fletcher's Night Walker. The church, too, must 
have viewed the practice with disfavour — a sentiment which is reflected in 
the lines so full of pathos in which Isabella appeals for mercy to Angelo— 
Measure for Measure, Act Il, Sc. Il. But the common law of England with 
regard to conditional estates had then become ossified and inelastic. The 
Court of Chancery, however, which professed to represent the conscience 
of the King, came to the help of the mortgagor ‘seasoning justice with 
mercy’; though in the beginning the Chancellors interfered only when the 
default was due to accident or when there were special equitable grounds 
for relief. 


In course of time, however, the court assumed a general jurisdiction to 
relieve against forfeiture by reason of the non-payment of the debt on the 
appointed day. It treated the breach of the condition in such cases as in the 
nature of a mere penalty and accordingly gave relief against it. The action 
of the Court of Chancery was strenuously resisted by the common law 
judges of the time, but after a keen and protracted struggle the Chancellors 
won the day. lt is not certain when courts of equity for the first time 
commenced giving relief to the mortgagor; but the right of the mortgagor 
to be restored to his property on payment of principal, interest and costs 
seems to have been fully recognised in the reign of Charles |, although in 
the succeeding reign Chief Justice Hale thought the mortgagor’s equity of 
redemption had been carried too far—Langford v Burnard 1595 Tothil 134; 
Emmanuel College v Evans (1625)1 Ch R 18. The learned judge said: ‘By 
the growth of equity on equity, the heart of the common law is eaten out 
and legal settlements are destroyed’ ‘In 14 Richard Il, the Parliament would 
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not admit of redemption, but now there is another settled course; as far as 
the line is given, man will go; and if an hundred years are given man will 
go so far, and we know not whither we shall go. An equity of redemption 
is transferable from one to another now, and yet at common law, if he that 
had the equity made a feoffment or levied a fine he had extinguished his 
equity in law, and it hath gone far enough already, and we all go no farther 
than precedents in the matter of equity of redemption, which hath too much 
favour already'—Roscarrick v Barton (1683)1 Ca in Chan 217. These 
words, spoken more than two hundred years ago, found an echo in the 
House of Lords only the other day, when the late Lord Bramwell, who may 
be said to have died with a protest on his lips against equity and its works, 
said in the course of his speech: ‘Whether it would not have been better 
to have held people to their bargains, and taught them by experience not 
to make unwise ones, rather than relieve them when they had done so, may 
be doubtful. We should have been spared the double condition of things, 
legal rights and equitable rights, and a system of documents which do not 
mean what they say. But the piety or love of fees of those who administered 
equity has thought otherwise. And probably to undo this would be more 
costly and troublesome than to continue it— Salt v Marquess of Northampton 
1892 AC 18. It may be observed in passing that a somewhat similar view 
was taken by their Lordships of the Privy Council in Pattabhiramier v 
Vencatarow Naicken(1871)13 MIA 560, where they say that what is known 
in the law of England as the equity of redemption depends on the doctrine 
established by the courts of equity, that the time stipulated in the mortgage- 
deed is not the essence of the contract, and their Lordships point out that 
in assuming to give relief to the mortgagor, the courts in India had gone 
perilously near legislating—See also Thumbu v Hossain ILR (1875)1 Mad 
1: 2 IA 241. 


(1) Law and eguity.—it is true that law and equity are now no longer 
separately administered in England, but many vestiges of the old system 
are imbedded in English jurisprudence. Though the law of mortgage has 
been materially altered by the Court of Chancery, the old forms and much 
of the old language have been retained including the distinction between 
legal and equitable estates. It may be noted that the Chancellors were 
influenced by the analogies of the common law. And these may be illustrated 
by tacking and the consolidation of securities. 


(a) Tacking.—There is a maxim that where the equities are equal the 
law shall prevail, and the principle of what is called tacking in merely a 
corollary from this maxim. The doctrine, as stated in Brace v Duchess of 
Marlborough(1728)2 P Wms 490, is that if a third mortgagee buy in a first 
mortgage, though it be pendente lite, pending a bill brought by the second 
mortgagee to redeem the first, yet the third mortgagee having obtained the 
first mortgage, and having the law on his side and egual eguity, he shall 
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thereby squeeze out the second mortgagee, and that although he has 
notice of the mesne incumbrance at the time of getting in the first. Now this 
rule, which is manifestly unjust because each mortgagee ought in fairness 
to be paid according to his priority, would never have found acceptance in 
English law, but for the administration of law and equity as two different 
systems by two different sets of courts. As observed by Lord Hardwicke, 
courts of equity break in upon the common law when the necessity and 
conscience require, still they allow superior force and strength to a legal 
title to estates— Wortley v Birkhead (1754)2 Ves 571, 574. 


(b) Consolidation of securities.—There is a maxim: He who seeks 
equity must do equity. The doctrine of consolidation of securities which till 
recently compelled an owner of the equity of redemption, if the mortgagor 
had separately mortgaged two properties to the same person to redeem 
both or none, was supposed to follow from this maxim. But in reality the 
doctrine was based on the superior virtue of the legal estate, and also on 
the notion that, as the mortgagor having forfeited his estate at law retained 
only a personal equity, the legal estate should not be taken away from the 
mortgagee except on such terms as the Court of Chancery deemed just 
and fair. Speaking of this and kindred doctrines Lord Blackburn says: ‘Some 
of the rules acted on in the courts of equity, in the kindred subject of tacking 
securities on the same property, are founded upon this, that a mortgage 
after the time specified for redemption had expired, was an absolute estate, 
which no doubt it was at law, and that the equity of redemption was only 
a personal equity to take away the legal estate from him in whom it was 
vested, which perhaps it originally was. It would seem that now after for a 
very long time equitable estates have been treated and dealt with as to all 
other intents estates, any rules founded on the antiquated law ought to be 
no longer applicable, and that cessante ratione cessare debet et lex; but 
some rules apparently founded on this antiquated law have been so 
uniformly and long acted upon that they must be treated as still binding’— 
Jennings v Jordan (1881)6 App Cas 698, 714. 


These are not the only doctrines of very questionable propriety which 
we owe to the distinction between law and equity. The priority of mortgages, 
when the same person creates two or more incumbrances on the same 
property, should not be an abstruse subject, but in England it is one of the 
‘most solemn mysteries’ of the Chancery Division, and what with the 
distinction between legal estates and equitable estates, what again with the 
distinction between constructive notice and actual notice, this branch of the 
English law has attained a luxuriant growth which must be the despair of 
everybody who has not made it his special study. 

(2) Redemption.—The equity of redemption was treated by the Court 


of Chancery consistently with its doctrine that a mortgage isa mere security, 
not as a mere right, but as an estate in the land which might be devised, 
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granted or otherwise alienated by the mortgagor subject, of course, to the 
rights of the mortgagee; the assignee being entitled to the same equity of 
redemption as the mortgagor, subject to the rights of those who were 
entitled to priority; for it would have been perfectly idle to give the right to 
redeem as well as the right to alienate to the mortgagor without giving the 
alienee also the right to redeem. 


(3) Foreclosure.—We have seen how courts of equity relieved the 
mortgagor against the penalty of forfeiture, but while securing the benefit 
of redemption to the mortgagor, they allowed the mortgagee on the other 
hand the right to foreclose his mortgage in default of payment. At any time 
after the estate had been forfeited at law, the mortgagee could call upon 
the mortgagor either to redeem or in default to be for ever foreclosed from 
redeeming the property. 

5. Modern law.—The mortgagee is now given the statutory power of 
sale by section 10(1) of the Law of Property Act, 1925. An express power 
of sale is not affected by an arrangement subsequently made between 
mortgagee and mortgagor for the management of the property. 


There are land charges which can be registered in the Land Charges 
Register under the Land Charges Act, 1972. Section 97 of the Law of 
Property Act, 1925 enacts that registered land charges rank in order of 
registration. A later land charge, whether registered or not, has priority over 
an earlier unregistered land charge. But a later legal land charge does not 
prevail over an earlier registered equitable land charge by virtue of the legal 
estate. Moreover, there is also the option mortgage scheme. Part II of the 
Housing Subsidies Act, 1967 gives to those borrowing for house purchase 
or improvement from certain qualifying lenders a right to opt to receive 
Exchequer subsidy by credit towards their mortgage repayments. The 
object is to give persons with modest incomes as financial benefit—See 
Fisher and Lightwood's Law of Mortgage, 9th Ed. 1977. 
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advanced systems of jurisprudence. The law is contained in the texts of the 
sages and in the writings of the juris-consults by whom it was gradually 
moulded into a system. However, the difficulty is that one has to thread one's 
way through the labyrinth of conflicting texts. Here we have to trust to texts 
and distinguish between the rudimentary stages of legal thought from its 
maturity. Now the value of Hindu law lies in comparative jurisprudence. 


(a) Definition and Classification of Pledge 


According to Hindu lawyers, a giving of pledge is a form of furnishing 
security for the repayment of debt. In other words, it is a mode of ensuring 
the confidence of the creditor. And Narada (l. 117) says:'Surety and pledge, 
these are the two sources of ensuring the confidence of the creditor. Now 
the giving of a pledge involves the transfer of an interest in property in favour 
of the creditor which, under certain circumstances, matures into full 
ownership and creates a real right as distinguished from a mere personal 
obligation—Sen, P. N.: General Principles of Hindu Jurisprudence, Ed. 
1918, Lecture VI: The Law of Pledge. 


1. Adhi and Bandhaka.—The two terms — Adhi and Bandhaka — are 
used in connection with pledge. They resemble bai/ment and lien. Some- 
times they are used as synonymous. Thus Brihaspati says:'An Adhi is also 
called a bandha.' 


The Sanskrit equivalent of the word pledge is Adhi. The Mitakshara (II. 
57) defines it thus: ‘Whatever is placed under the control of the creditor by 
the debtor as a security for the thing lent to him is called an Adhi.’ With 
reference to the etymology of the word bandhaka Jagannatha says: 
‘Bandha’ is derived in the passing form—'that which is bound or pledged 
(badhyate).’A male slave or the like, being bound or confined, is then unable 
to perform service for his master. A horse also, being bound or tied, 
becomes unfit for his owners use. By acceptation, bandha is a thing that 
remains in the creditor's possession by an agreement on the part of the 
debtor in this form: ‘This chattel shall remain in the possession so long as 
| do not repay the money. 


Now a pledge may be of various kinds and the textbook writers are 
divided on this. Thus Narada (I. 124) first divides it into two classes, viz. (/) 
that redeemable within a definite time; and (ji) that given for an indefinite 
period until the repayment of debt. These two categories are again 
subdivided into two, inasmuch as they are for custody or for use. On the 
other hand, Brihaspati (as in Visamitrodaya) divides it into four classes at 
first and thereafter specifies an eight-fold division, namely, (1) moveabie, 
(2) immovable, (3) for custody, (4) for use, (5) discretionary (i.e. without a 
time-limit), (6) with a fixed time-limit, (7) evidenced by document, and (8) 
evidenced merely by witnesses. This apparent contradiction has been 
resolved by the Krityakalpataru. According to it, the divisions are eight in 
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number no doubt, but the classification is really four-fold, since the 
principles of division are four, viz. (1) the nature of the property pledged, 
(2) the form of the pledge, (3) the time-relation, and (4) the nature of the 
evidence supporting the pledge. According to the nature of the property a 
pledge is either moveable or immovable; according to the form it is either 
for custody or for use; according to time-relation it is either with or without 
a time-limit; and according to the nature of evidence it is either supported 
by a document or merely by witnesses. 


2. Pledge without possession.— it is evident from the above classifi- 
cation that a pledge may be distinguished into one for custody and another 
for use. But there is no suggestion for a pledge not accompanied by 
possession. A guestion thus arises whether under the Hindu law the 
transaction itself involved the transfer of possession from the pledgor to the 
pledgee as one of its constituents. And this came up for consideration in 
Sib Chunder Ghose v Rasick Chunder Neoghy 1842 Fult 36. The majority 
court held that whatever might have been the case in earlier times, the later 
Hindu law recognised the validity of a pledge unaccompanied by posses- 
sion. And for this holding they relied upon some Hindu texts on the subject 
and the general usage of the country. Justice Grant, however, differed. 
According to him delivery of possession was essential to the validity of a 
pledge and this was in conformity with the general principles of natural law. 


Since a pledge was reguired to ensure the confidence of the creditor, 
it is not likely that a pledge unaccompanied by possession would, in the 
early stage of society, meet that end. Hence, in the order of evolution the 
hypothecation is a later judicial phenomenon than the pledge accompanied 
by possession. This conclusion may be arrived at by a priori speculation 
and some passage in the Mitakshara. And this is examined below: 


(1) A priori speculation.—Much importance cannot be attached to a 
priori speculation. One has to go to the evidence available to support the 
conclusion. Here the Dharma Sastras do not contain much evidence of 
prevalence of hypothecation. On the other hand, the scheme of the law 
relating to the subject and the rights and obligations resulting therefrom 
reveals that a pledge involved the placing of the debtors property under 
the creditor's control as a security for the debt. Here the definition of ‘adhi’ 
shows that the term denotes a thing placed under the control of the creditor 
so as to ensure his confidence and the etymology of the word supports their 
contention. Secondly, the division of a pledge into two classes, e.g. Gopya 
(for custody) and Bhogya (for use) suggests the same conclusion and this 
omits hypothecation. Thirdly, the rights and obligations of the pledgor and 
pledgee contemplate the pledgor parting with his possession while creating 
the pledge. Finally, there are certain disadvantages of hypothecation. Now, 
the hypothecation is an agreement by the debtor to hold his property as 
a security for the fulfilment of his engagement to repay the loan. It is 
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practically one promise (viz. to hold the property as a security) on the top 
of another (viz. to repay the loan). And it is but natural to hold that a bare 
promise to repay could not be sufficient. A hypothecation creates a qualified 
right in the property hypothecated since it gives the creditor the right to sell 
the property provided the debtor retains the property. If the property is sold 
by the debtor to a bona fide purchaser and hypothecation allowed to prevail, 
the honest purchaser is defrauded and deprived of his property. If hypoth- 
ecation is not permitted, it loses its utility. 


Even a pledge of religious merit (Charita bandhaka) in which the debtor 
says to his creditor, ‘until | repay the loan | will not bathe in the Ganges’ was 
of no avail. For Narada (1. 139) says clearly: ‘Pledges are valid when there 
is actual enjoyment and not otherwise. All these indicate that in the early 
Hindu law a pledge unaccompanied by possession was not recognised. 


(2) The Mitakshara evidence.—A passage in the Mitakshara (Ch. Ill, 
section 6, paras 4/5) runs thus: ‘Since in the case of gold, cloths etc. it is 
possible to take hold of the thing immediately after the ceremony of 
bestowing water, acceptance in all the three forms (i.e. mental, verbal and 
corporeal) completely takes place; but in the case of land, as there can be 
no corporeal acceptance without enjoyment of the produce, it must be 
accompanied by some little possession; otherwise the gift, sale or other 
transfer is not complete. A title, therefore, without corporeal acceptance 
consisting of the enjoyment of the produce, is weaker than a title accom- 
panied by it, or with such corporeal acceptance. But such is the case only, 
when of these two the priority is undistinguishable; but when it is ascer- 
tained which is first in point of date and which posterior, then the simple 
prior title affords the stronger evidence. 


True it is that tradition is not necessary to complete a transfer of property, 
but it is important only when a question of relative superiority arises 
between two transactions where priority in time cannot be ascertained. 
However, this does not affect the other question whether from the very 
nature of a pledge delivery of possession by the debtor to the creditor is 
not one of its constituent elements. It may be noted that Vijnaneswara made 
these observations in connection with acceptance, which may take either 
of three forms, mental, verbal or corporeal. And in the case of land some 
enjoyment of usufruct is more tangible and easily demonstrable — it 
determines the relative superiority between two transfers where priority in 
point of time cannot be clearly ascertained. In so far as possession is 
regarded as a part of acceptance, it is really not indispensable. But it does 
not follow that delivery of possession can be dispensed with even when the 
very nature of the transaction involves it as one of its constituent elements. 
It is evident from the above observations that Vijnaneswara made these 
observations in connection with a transfer of ownership, such as a gift or 


a sale and notin relation to a pledge. There is th Pees 
in the Mitakshara. 9 us no trace of hypothecatio 
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(b) Progress of Pledge with Possession to Hypothecation 


1. Pledge without possession recognised.—There is evidence to 
show that a pledge without possession was recognised by the later Hindu 
law. Katyayana says: ‘If a pledge, a sale or a gift of the same thing be made 
before witnesses to one man, and by a written instrument to another, the 
writing shall prevail, because one transaction only can be maintained'— 
Smriti, Colebrooke's Digest, Vol. |, sec. CXXXIV. Commenting on this 
Jagannath observes: 'Halayudha says if there be no occupancy buta writing 
exists duly attested and so forth, the writing shall prevail because it is the 
best evidence of a transaction; it shall establish the mortgage. It is hereby 
intimated that if there be written and verbal contracts, a mortgage is not 
a course involved for want of occupancy'— Colebrooke's Digest, p. 221. 
Halayudha was the chief judge in the reign of Lakshmana Sen, one of the 
Sen Kings of Bengal. And his opinion may be taken as conclusive in regard 
to the prevalence of hypothecation in Bengal. Afterwards Raghunandan's 
Dayatattva states thus: 'If the pledge be not redeemed by reason of death 
or the like of the sellor or donor, it may be redeemed by the buyer or donee, 
because a right egual to that of the former owner has been generated by 
the sale or gift. In such a case if a dispute arises as to the source of right, 
the buyer or the other donee is reguired to prove his possession and not 
the commencement of his title€ —Dayatattva, tr. Golap Chandra Sarkar, p. 
32. This shows that a pledge without possession was prevalent in those 
days. 


Hypothecation was also known in Bombay. Thus Nilakantha in Vyavahara 
Mayukha (on Rinadan) refers to a text of Brihaspati in which the two words 
— adhi and bandha —are used together so as to signify different meanings. 
The term bandha is taken to mean an agreement of this form, viz. ‘I shall 
not make a gift, sale, pledge, or other disposition of this house or field, or 
other property until the debt | owe you is cleared off: And this marks off a 
hypothecation from a pledge accompanied by possession and introduces 
a new kind of mortgage. 


2. Three stages of transition to hypothecation.—!it has already been 
stated that in many texts the word bandhaka is used in the same way as 
adhi to denote a pledge accompanied by delivery of possession so as to 
make the two words synonymous. However, a text of Brihaspati (cited in 
Viramitrodaya on Rinadan) distinguishes between them: ‘A creditor should 
give a loan either attested by a document or in the presence of witnesses 
after obtaining an adhi or a bandhaka of adequate value or a reliable 
security. Here the two terms are used in different senses. The Viramitrodaya 
by way of an explanation quotes a text of Narada, which states that bandha 
signifies a property placed in the hands of a friend for the confidence of 
the creditor. 
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Now, this marks off the first stage in the transition from a pledge 
accompanied by possession with the creditorto a hypothecation in which 
the debtor retains the possession of the property in the sense that it does 
not go to the creditor, but remains with a third party. In the second stage, 
the third party who plays the role of a stake-holder is transformed into a 
surety for the production of the pledge, when the creditor becomes entitled 
to demand its production. And this finds support from the texts. Thus 
Yajnavalkya describes three classes of sureties, namely, (/) for appearance, 
(il) for trust, and (iii) for payment. Other law givers specify a distinct class 
of surety, viz. a surety for the production of the debtor’s property and 
sometimes, more precisely, a surety for the production of the pledge taken. 
In the third stage the intervention of a third party is dispensed with. Here 
the debtor is allowed to retain the pledge in his possession on his own 
undertaking not to alienate it in any way and to ensure the production of 
the pledge when required. At this stage we got what is called hypothecation. 


3. Method of development.—An examination of Hindu law shows that 
a security in the modern sense was comparatively a late development in 
Hindu jurisprudence. The earliest record discloses a stage of legal thought 
in which a security was limited to a bare right of detention. Thus Manu (VIII. 
143) says: ‘Whatever the length of time, a pledge may neither be soid nor 
assigned by the pledgee.’ Here we find the very same restrictions upon the 
rights of the creditor as were found in the early Roman law. In course of 
time these were withdrawn and the security of the pledgee in Hindu law 
became a true security. And the change had been accomplished by 
successive juris-consults. Thus the authority of Manu is never openly 
disowned and yet in mature Hindu jurisprudence the rule in the Code 
reduced to very narrow limits. Accordingly, the dictum of the stage is 
confined to the single case of a pledge in which the creditor is permitted 
to receive the profits in lieu of interest and the right to redeem is, by express 
agreementofthe parties, not confined to any particular period—Colebrooke's 
Digest, Vol. |, sec. CXVII. 


The method of development is marked by three steps. The first step has 
been the division of pledges into—(1) those for a limited period, Kritakala, 
and (2) those for an unlimited period, Akritakala. With this distinction and 
that made between pledges for use and those for mere security, the 
successive commentators paved down the pledgors' rights to reasonable 
limits. The second step is taken by Chandeswara, Bachespati, Bhavadeva, 
who all hold that Manu’s text applies only to a pledge in which there is no 
special agreement by which the debtor's right is liable to forfeiture— 
Colebrooke's Digest, Vol. |, sec. CXVII; Burrodi v Bisno 1836 Mor 91, 372. 
The third step consists in presuming the existence of a clause of forfeiture 
when the debt doubles itself in a pledge for custody. Manu’s text is now 
narrowed down only to the single case of a pledge for use in which no time 
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is limited for redemption. In the fourth step the pledgee for custody is entitled 
to use the pledge after the accumulation of interest to the extent permitted 
by law— Colebrooke's Digest, Vol. |, sec. CXIX. 


Finally the last step is taken. It consists in the right conferred on the 
creditor to sell the pledge, even when there is an express stipulation, that 
the property should not be forfeited although the debt is doubled. The 
pledgee is entitled to exercise this right if the pledgee happens to belong 
to the class known as a pledge for custody and the debtor fails to redeem 
after the interest has become egual to the principal. And in the last case 
the creditor only possesses the right to sell the pledge. 


(c) Rights and Obligations 


Under the mature Hindu law these rights and obligations arising from 
the transaction are called pledge. A pledge may be either for a definite 
period or without any period fixed. Again it may be either for custody or for 
use. And the incidents of a pledge vary according to its nature in regard 
to these distinctions. 


1. Pledgee's rights.—in a pledge, given for the definite understanding 
that it must be redeemed within a definite time, the pledgor loses his right 
to redeem if he fails to carry out his undertaking. And there is no distinction 
here between pledge for mere custody or for use. 


Secondly, where no period is fixed by contract and the pledge is merely 
for custody so that the pledgee cannot get anything out of it in satisfaction 
of it, the pledgor loses his right to redeem when the amount of interest 
accruing due reaches its extreme limit allowable under the Hindu law, i.e. 
when the debt doubles itself. And the Hindu law does not allow accumu- 
lation of interest exceeding the principal. But in either case the period of 
grace extends to two weeks so that the debtor can get back his property 
released by paying off the debt within that time. 


Thirdly, where the pledgee is let into possession of a pledge for use on 
the understanding that the usufruct shall be enjoyed in lieu of interest, the 
pledgor is obliged to pay off the principal either within the time limited by 
contract or at any time he chooses if there be no fixed time limit. 

Fourthly, where a usufructuary mortgage is given on the understanding 
that it will be redeemed at a particular time, it cannot be redeemed before 
the close of the term even if the debtor wishes to get it back on paying the 
amount due to the creditor without waiting till the end of the term. 


Fifthly, the right of sale is given to the pledgee as an exception to the 
right of foreclosure. In other words, barring the case of a usufructuary 
mortgage without a fixed time limit, which is incompatible with both a 
foreclosure and a sale, the creditor will be entitled to foreclose the mortgage 
and sell the property mortgaged if he is prevented from exercising the right 
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of foreclosure by reason of a contract or some prohibitory rule. There are 
two special kinds of pledge, namely, (1) Charita bandhaka, that is, pledges 
of good faith or of religious merit, and (2) Satyankar krita, that is, pledges 
of solemn promise, where there can be no foreclosure and the creditor must 
take his money including interest accruing thereon. 


Finally, in case of sale the creditor is to give notice of his intention to the 
debtor; but if he is dead or cannot be found the creditor has the power to 
sell the property even in his absence, in the presence of witnesses. In the 
alternative the notice may be kept at a public place for ten days with the 
price fixed; if within this time the debtor does not come forward and 
discharge the debt, the creditor shall have his debt satisfied out of it and 
the surplus, if any, shall be made over to the debtor’s kinsmen or in their 
absence to the King. 


2. Pledgor's rights.—Where the pledge is for use and no period is fixed 
by contract for forfeiture the pledgor is free to redeem and get back the 
property at any time he likes. 


Secondly, where the creditor is put into possession under an agreement 
that he should recover both the principal and interest out of the usufruct 
there can be neither sale nor foreclosure of the pledge. This form of security 
was known as Kshayadhi, which consists of two Kshaya, destruction and 
Adhi, pledge. Thus Kshayadhi means a pledge that exhausts the debt. This 
resembled in many points the vivam vadiurn of the old English law— 
Mitakshara, Chap. VI, secs. V-VI, 64. 


Thirdly, where a pledge unexpectedly acquires an additional value or 
deteriorates from its previous condition after the pledgee has been let into 
possession of the property, the increase or decrease in the usufruct shall, 
in the absence of a contract to the contrary, be taken into consideration in 
estimating the amount payable to redeem the property. 


Fourthly, the pledgor must get back his property and the pledgee is 
bound to release the pledged property upon satisfaction of the debt before 
the foreclosure becomes absolute. 


Fifthly, if upon a sale there remains a surplus, the pledgor becomes 
entitled to it. 


Finally, since the ownership of the pledgor is not affected by his giving 
the property in pledge, he can sell it subject to the rights of the pledgee. 
In such a case the purchaser steps into the shoes of the pledgor and can 
redeem the pledge as his vendor does. 


3. Duties.—Since rights and duties are jural correlatives, what are rights 
of the pledgee become duties of the pledgor and vice versa. It may be noted 
here that the pledgor is personally bound to repay the money. However, in 
case the creditor chooses to foreclose the mortgage and to take the 
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property in discharge of the debt, he cannot afterwards call upon the 
mortgagor to repay the debt. But if the creditor is let into possession on the 
understanding that the rents would be received in lieu of interest and the 
mortgagor is not for a term, the mortgagee can neither foreclose nor 
otherwise enforce payment of the debt, in case the mortgagor does not 
choose to redeem—Sir Thomas Strange: Hindu Law, Vol. 2, pp. 470-71. 


The duties of the pledgee to the pledgor are as follows: (1) Duty to use 
proper care while keeping and using the pledge; (2) duty not to use or enjoy 
the pledge given for custody; and (3) duty to return the pledge on satisfaction 
of the debt either out of the usufruct or from payment made by the pledgor. 

However, the pledgee has the right to demand fresh security or payment 
of the mortgage debt on the determination, loss or destruction of the pledge 
without the fault of the pledgee but owing to an act of the King or an Act 
of God. This finds an analogue in Art. 2131 of the French Code which runs 
thus: ‘In case the present moveables or immovables subjected to mortgage 
have perished or sustained deterioration so that they have become 
insufficient for the security of the creditor, the latter shall be permitted either 
to sue immediately for repayment or to obtain an additional mortgage’ This 
may also be compared with sec. 68 of the Transfer of Property Act, 1882: 
‘Where, by any cause other than the wrongful act or default of the mortgagor 
or mortgagee, the mortgaged property has been wholly or partially 
destroyed or the security rendered is insufficient as defined in sec. 66, the 
mortgagee may require the mortgagor to give him, within a reasonable time, 
another sufficient security for his debt, and if the mortgagor fails so to do, 
may sue him for the mortgage-money. 


(d) Sub-mortgage and Second Mortgage 

The pledgee had a right to create a sub-mortgage. And this follows, 
according to Viramitrodaya, a fortiori from the existence of the right to sell. 
For, in this case the creditor is acting with leniency inasmuch as he is 
realising money by creating a sub-mortgage. But a Prajapati text lays down 
that a sub-mortgage cannot be created for more than the principal money 
due by the debtor. 

In this connection a question arises whether the pledgor can create a 
second mortgage. This did not exist in the earlier Hindu law, for it did not 
recognise a pledge without possession. Hence, one thing could not be 
placed in possession of two persons. Thus Katyayana declares that if a 
person pledges a property to two individuals, the first transaction shall 
prevail and the pledgor shall be punishable like a thief. However, with the 
evolution of the pledge with possession into that without possession, a 
second mortgage became gradually recognised as valid. 


(e) Priority of Mortgages 
It is now necessary to get at the rules governing the priority of several 
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mortgages. The general rule is that the first in time prevails. But the priority 
in point of time is of no avail if the prior mortgagee has not obtained 
possession while the subsequent mortgagee has done. According to the 
Viramitrodaya the priority is to be determined with reference to possession: 
‘If an unrighteous debtor obtains loans from two creditors by pledging the 
same property, then the priority shall be determined by reference to 
possession’. And the Mitakshara is agreed on this. 


Secondly, where two pledges are created contemporaneously, he who 
first obtains possession secures the better title. And this rule is similar to 
that in the Roman law, viz. that if a debtor pledges his property to two 
persons at the same time and one of them happens to be in possession, 
he can claim preference over the others. 

Thirdly, if both persons come to take possession during the same day 
they must divide the pledge among them. 

Finally, special rules are laid down in other cases. Thus a mortgage 
created by a document prevails over a parol mortgage supported by 
witnesses. Among mortgages created by documents, the document defin- 
ing the mortgaged property has precedence over that in which it is not so 
defined. In case these special considerations do not apply, the general rule 
will hold good and the mortgage in point of time must prevail. 


ll. Mahomedan Law of Mortgage 


(a) Mahomedan Law in India 


Under both the Hindu and English laws, the ownership of the mortgaged 
property is liable to pay to the creditor on the failure of the debtor to repay 
the loan by the appointed time. This is the result of an agreement between 
the parties, by which the debtor renounces his right to the pledge upon 
default in payment. But the Roman law has another kind of security by which 
the possession only was transferred to the creditor. In the later Roman law 
the ownership never passed to the creditor on the default of the debtor — 
the mortgagee had only the right to sell the pledge and satisfy his debt out 
of the sale-proceeds. There is a close analogy between the pledge of the 
Mahomedan law and the pignus of the Roman law. The creditor is not 
permitted to become the owner of the pledge — his right is confined toa 
sale of the pledge and in case of surplus the debtor is entitled to it. In course 
of time the Mahomedan jurists invented another kind of security analogous 
to the Roman fiducia and the English mortgage. The process undergone 
by the Mahomedan law in India is one of gradual assimilation with the Hindu 
law. However, the early Mahomedan law did not recognise any other kind 
of security than the Rahn. 


(b) Rahn defined 
A pledge in Mahomedan law is known as rahnand defined in the Hedaya 





Hindu and Mahomedan Law of Mortgage 39 


as ‘the detention of a thing on account of a claim which may be answered 
by means of that thing, as in the case of debt. Until, however, the seisin 
actually takes place, the pawner is at full liberty either to adhere to, or recede 
from the agreement, as the validity of it rests entirely upon the seisin, without 
which the end and intention of a pledge cannot be answered’—Hamilton’s 
Hedaya, Ed. 1957, Book XLVIII, Ch. 1, p. 630. 


It may be noted that contracts of pawn are established by declaration 
and acceptance and are rendered perfect and complete by taking posses- 
sion of the pledge. Possession is essential to the validity of a pledge. It 
follows as a corollary that the things of which there could be no delivery 
of possession according to Mahomedan notions, could not be given in 
pledge. Thus an undivided share in any property, whether moveable or 
immovable, could not be lawfully pledged. In the words of the author of the 
Hedaya: ‘It is unlawful to pawn an indefinite part of anything. Shafei 
maintains that it is lawful. This disagreement arises from the difference of 
opinion regarding the object of pledges; for, pledges are taken to be 
detained. With a view to obtain payment of a debt, which cannot be effected 
in case the pledge be an undefined part of property; because a seisin of 
things of that nature cannot be made, a real seisin being only practicable 
with respect to things which are defined and distinguished; — whereas, 
according to Shafei the object of pledges is that the pawnee may sell them 
to effect a discharge of his debt; and with this object, pledges of the nature 
abovementioned are not in any shape inconsistent—Hamilton’s Hedaya, 
Ed. 1957, Book XLVIII, Ch. Il, p. 635. 


A way was ultimately found out to remove the difficulty. And the restriction 
might be evaded in the later Mahomedan law by a fiction of the pawnee 
lending the pledge to the pawnor. The pledge, however, could be resumed 
at any time by the pawnee, since the loan did not put an end to the pawn. 


(c) Rights of Pledgor and Pledgee 


The pledgee had the right to sell the pledge on the default of the debtor, 
but only when the right was given by the contract itself. He was then 
regarded as the agent of the debtor, but the authority, upon principles 
recognized in most systems of law, was not revocable. If the power of sale 
was not given by the original contract, the pledgee had only a bare lien, 
without the right of getting material satisfaction out of the pledge. it was not, 
however, necessary that the authority should be given to the creditor 
himself. The power might, at the option of the parties, be confided to a third 
person who could be compelled by the court to exercise it for the benefit 
of the pledgee. A sale, however, under actual judicial process, seems to 
have been unknown, and the Quazee could only compel a person who had 
been invested with the power of sale to exercise if for the benefit of the 
creditor. 





40 Law of Mortgage 


In the Mahomedan law, the debtor was not authorized to deal in any way 
with the property pledged by him; and a sale without the consent of the 
creditor was invalid or more properly speaking remained in suspense— 
Baillie’s Mahomedan Law of Sale, p. 148; so that if the debtor sold the 
property to two persons in succession, the person who was recognized as 
the purchaser by the pledgee acquired a preferable right to the property, 
the lien of the creditor being transferred to the purchase-money, because 
the sale in such case was a sale of the property itself and not merely of 
the pledgor’s interest in it—Macnaghten’s Mahomedan Law, p. 353; 
Muhammad v Abdul (1832)5 SDA 226. A somewhat subtle distinction, 
however, is taken between two successive sales and a sale followed by a 
gift, lease or a second pledge. In the latter case, if the pledgee gives his 
assent to the lease, gift or pledge, the previous sale, the operation of which 
was only suspended, would become valid. 


(d) Pledgee’s Liability 

The rule of the Mahomedan law regarding the liability of the pledgee for 
the loss of the pledge, even when such loss is accidental, is somewhat 
peculiar. It is thus stated by Macnaghten: ‘Where such property, being 
equivaient to the debt, may have been destroyed otherwise than by the act 
of the pawnee or mortgagee, the debt is extinguished; where it exceeds the 
debt, the pawnee or mortgagee is not responsible for the excess; but where 
it falls short of the debt, the deficiency must be made up by the pawnor or 
mortgagor; but if the property were wilfully destroyed by the act of the 
pawnee or mortgagee, he will be responsible for any excess of its value 
beyond the amount of the debt —Macnaghten's Mahomedan Law, Ch. XI, 
S 19; Hamilton’s Hedaya, Vol. IV, pp. 638-39. Similarly, if owing to a fall in 
the market, the value of the pledge suffers depreciation a rateable 
proportion must be deducted from the debt due to the pawnee [Hamilton's 
Hedaya, Vol. IV, Bk XLVIII, Ch. 1, p.650. An ancient manuscript, discovered 
by Sir William Jones at Cambridge, records a judgment of the Mufty at 
Constantinople on this point — ‘Zaid has left with Amru divers goods in 
pledge for a certain sum of money, and some ruffians having entered the 
house of Amru, took away his own goods, together with those pawned by 
Zaid’ The inquiry made was, whether, since the debt became extinct by 
the loss of the pledge, and since the goods pawned exceeded in value the 
amount of the debt, Zaid could legally demand the balance of Amru. To 
which question, the great law-officer of the Othman Court answered, 
‘Olmuz, it cannot be. Publ. Libr., Camb, MSS. Dd., 4, 3]. The archaic notion 
that a pledge operates as provisional satisfaction is thus preserved in the 
Mahomedan law. Shafei, however, maintains that the pledgee does not 
forfeit his money if the pledge is accidentally destroyed, any more than a 
creditor would lose his money if the bond was destroyed. But the doctrine 
of Shafei was several centuries before its time. It must, however, be admitted 
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that the liability of the pledgor for the difference between the debt and the 
value of the pledge marks an advance on the primitive notion of a 
forfeiture—Hamilton’s Hedaya, Bk XLVIII, Ch. 1, p. 635. 


There are one or two more points which call for some notice. The pledgee 
was not permitted to enjoy the usufruct of the property pledged to him; but 
he was not chargeable with the expense of providing for the support of the 
pledge, although he was bound to provide for its custody. ‘It is to be 
observed, says the author of the Hedaya, ‘that the wants of a pledge are 
of two kinds: (1) such as are requisite towards the support of the pledge 
and the continuance of its existence; (2) such as may be necessary towards 
its preservation or safety, whether wholly or partly. Now, as the absolute 
property of the pledge appertains to the pawnor, the expenses of the first 
class must be defrayed by him; and as he has, moreover, a property in the 
usufruct of the pledge, its support and the continuance of its existence, for 
this reason also, rest upon him, being an expense attendant upon his 
property, in the same manner as holds in the case of a trust. Of this class 
are the maintenance of a pledge in meat and drink, including wages to 
shepherds, and so forth; and the clothing of a slave, the wages of a nurse 
for the child of a pledge, the watering of a garden, the grafting of fig trees, 
the collecting of fruits, &c. The expenses of the second class, on the 
contrary, are incumbent on the pawnee; because it is his part to detain the 
pledge; and, as the preservation of it, therefore, rests upon him, he is 
consequently to defray the expense of such preservation. Of the second 
class is the hire of the keeper of the pledge; and so likewise the rent of the 
house, wherein the pledge is deposited, whether the debt exceed or fall 
short of the value of the pledge. But taxes due on account of the pledged 
property must be paid by the pledgor as payments which are necessary 
towards the subsistence of the property—Hamilton’s Hedaya, Bk. XLVIII, 
Ch. 1, p. 634. 


The Mahomedan law discloses some super-subtle distinctions between 
the use of a pledge and its preservation. In the case of a ring, for instance, 
the pledgee will be answerable for its loss if he wears it on his little finger, 
because this is a use; but he may safely wear it on any other finger, because 
this is a means of preserving the pledge. Similarly in the case of a sheet, 
though the pledgee may spread it over his shoulders, he may not wear it 
in the usual manner without rendering himself liable for its loss—Hamilton's 
Hedaya, Bk. XLVIII, Ch. 1, pp. 633-34. 


(e) Pledge and Debt 


A pledge cannot be taken for a trust nor given as a security against 
contingencies [In a case in which a Mahomedan vendor had deposited with 
the vendee the title-deeds of an estate, as a security for his delivery up to 
him the title-deeds of the property which had been sold, and which were 
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not at the time in the possession of the vendor, Lord Kingsdown observed: 
‘By the Mahomedan law such a contract as the one under consideration, 
for a security in respect of a contingent loss, would be one, not of pawn, 
but of trust’— Varden v Lukputty (1862)9 MIA 320]. Thus, a pledge deposited 
with a person as a security for anything which may be due in future, is invalid; 
‘although’, adds the Hedaya, ‘it is otherwise in the case of a promise debt, 
as, where a person gives a pledge to another on the strength of his 
promising to lend him one thousand dirhams, and the other takes the pledge 
and promises to lend the money,.........:... the promise of debt being 
considered as an actual existence of it, for this reason that it was made at 
the earnest desire of the borrower —Hamilton's Hedaya, Bk. XLVIII, Ch. 1, 


p. 637. 


It seems that in the Mahomedan law a pledgee is bound to produce the 
pledge, as well on receiving a partial payment as in the case of a complete 
discharge; because, as the debtors say, the pledgee’s producing the pawn 
is of no prejudice to him, while, at the same time, it serves to dissipate any 
apprehension of the loss of the pledge which may have arisen in the mind 
of the pawnor—Hamilton’s Hedaya, Bk. XLVIII, Ch. 1, p. 630. 


If the pawnor destroys the thing he has pledged, the pawnee may 
demand a fresh pledge; but if a stranger destroys the pledge, the pawnee 
will be entitled to retain any compensation recovered by him in place of the 
original pledge; for the pawnee, as being the most entitled to the substance 
of the pledge, is also most entitled to its substitute, namely, the value— 
Hamilton’s Hedaya, Bk. XLVIII, Ch. 1, p. 650. 


The rule that accessions follow the security was well established in 
Mahomedan law; for'branches are dependent on the stock; and the contract 
of pawn, being of a binding nature, extends over all its branches— 
Hamilton's Hedaya, Bk. XLVIII, Ch.1, p.657. But there is a distinction without 
any difference between the effect of the loss of the increment and that of 
the original pledge. As the loan, Mahomedan jurists tell us, was not made 
onthe security of the increment, its loss cannot affect the right of the pledgee 
to recover his money. But if the original subject of the security is destroyed 
but the increment exists, the pledgor must redeem it by paying a propor- 
tionate part of the mortgage-debt. The mode of working out this proportion, 
which is somewhat obscurely stated, is illustrated by a concrete example 
given by the translator of the Hedaya and reflects like some other rules of 
Mahomedan law, the fondness of the Arabs for algebraical studies. A partial 
redemption is not allowed in Mahomedan law, even when the respective 
values of the several properties which are pledged together are distinctly 
specified; though there seems to be some difference of opinion on this point. 


We have seen that the pledgee did not possess in the Mahomedan law, 
an unqualified power of sale; and the reason why no improvement took 
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place in this respect is not far to seek. It is not lawful for a follower of Islam 
to take interest on a loan of money, and this rule must have seriously 
retarded the development of the law of pledge. We saw how common 
fairness suggested in Hindu law the rule that the debtor was bound to 
redeem as soon as the interest became equal to the principal. But no such 
liability rested upon the Mahomedan debtor; because the pledge was 
thought to be a sufficient security for the loan and, as the debt could not 
receive any accession by way of interest, the creditor did not run any serious 
risk of losing his money. 


(f) Bye-bil-wufa 

The bye-bil-wufa is a kind of security analogous to the English mortgage, 
and possessing a very interesting history. The Mahomedan creditor, being 
prohibited by law from taking interest, devised a mode of evading this 
restriction under colour of a sale with a clause for re-purchase. The lender 
by stipulating for a higher price on the re-sale, or by receiving the rents and 
profits, substantially derived the same advantage, as if the money had been 
placed at interest, while the transaction in form did not violate the law. Such 
a condition was perhaps strictly legal; but Mahomedan lawyers were slow 
to recognise a transaction which, though it wore the semblance of a sale, 
was, in reality, a loan repayable with interest. The conflicting opinions of 
some of the most eminent Mahomedan lawyers on the point are collected 
in Baillie’s Treatise on Sales, pp. 301-302. These dicta reveal the same 
conflict between modern economical idea and archaic notions consecrated 
by religious precepts, that took place in medieval Europe. The struggle was 
long and arduous, but the issue could not have been dubious for a moment. 
The prejudice against usury, although it was a part of their creed, gradually 
gave way among Mahomedans, as it did among the followers of other faiths, 
to the practical necessities of society and the teachings of political economy, 
long before they were either perceived with clearness or formulated with 
precision. 


‘Wufa sale’, says the author of the Hedaya, ‘is where the seller says to 
the purchaser: ‘I sell you this article, in lieu of the debt | owe you, in this 
way, that upon my paying the debt, the article is mine’. Some determine 
this to be, in fact, a contract of pawn, for between it and pawn there is no 
manner of difference, as, although the parties denominate it a sale, still the 
intention is in effect a pawn. Now, in all acts, regard is paid to the spirit and 
intention; and the spirit and intention of pawn exist in this instance — whence 
itis, that the seller is at liberty to resume the article from the purchaser upon 
paying his debt to him. Some, again, consider a wufa sale to be utterly null, 
as the purchaser in the case in question, resembles a person in jest, since 
he (like a jester) repeats the words of sale, at the time that the effect and 
purpose for sale are not within his design. Such sale is, therefore, utterly 
null and void, in the same manner as a sale made in jest. The Hanafite 
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doctors of Samarcand, on the other hand, hold a wufa sale to be both valid 
and useful, as it is a species of sale commonly practised from necessity 
and convenience and is attended with advantage in regard to some effects 
of sale such as the use of the article, although the purchaser cannot lawfully 
dispose of it’ [Hamilton’s Hedaya, Bk. XXXIV, p. 520. ‘The bye-bil-wufa is 
called in the Hedaya, Moontad, which means practised or accustomed, viz. 
in Samarcand and its neighbourhood as explained in the Kifayah, Vol. Ill, 
p. 820. Wufa means the performance of a promise; and bye-bil-wufa is a 
sale with a promise to be performed — Baillie's Mahomedan Law of Sale, 
p. 303, note]. 


The question of the validity of bye-bi/-wufas, also called kotkobalas in 
some parts of the country, was raised in one of the earliest cases decided 
by the Sudder Dewanny Adalut of Calcutta when the Mahomedan law 
officers, who were consulted, gave the following opinion: ‘In the deed, there 
is first stipulated an absolute sale; afterwards at the end of it, it is additionally 
stipulated that, if the sellor shall repay the purchase-money within a year, 
the sale shall become void. The author of the Buhr-i-rayik says such a 
condition is illegal, except it be for three days only according to Hanifa and 
Abu Yusuf; but, according to Mahommed, it is legal, without restriction, as 
a shetikhiar, or optional condition’ [Meer v Alif (1801)1 SD 73 at p. 76. In 
a note to the case in which the above opinion was given, Macnaghten says: 
‘In the case Busunt Ali v Ram Coomar, decided by the Sudder Dewanny 
Adalut, on the 4th of January 1799, there was a question put to the law 
officers respecting the legality of bye-bi/-wufa sales, though the cause, as 
it happened, went off on a question as to the competency of the agent, who 
made the bye-bil-wufa sale in that instance on the part of another. It was 
stated in the futwa then given, that a sale, with optional condition for three 
days, is good; but for more than three days is not good, according to Hanifa 
and Yusuf; but according to Mahommed, for four days, or even a longer 
period, is good; that the sort of sale being prevalent in the country, 
Mahommed's opinion should be followed. The intention of the parties, as 
collected from the tenor of the deed, shows whether the bye-bi/-wufa be 
a sale with the reserve of an option of retraction within a limited time, or 
a mortgage for the security of money lent. A stipulation for a short period 
must be considered to mark that a sale was in the contemplation of the 
parties; a long term denotes a mortgage, or security for a loan; and such 
mortgages, in the form of conditional sales, are very common, and rightly 
held valid under the opinion here cited'—Meer v Alif 1 SD 77; cf. Kishori 
v Ganga ILR (1895)23 Cal 228). 


The bye-bil-wufa was regarded in the Mahomedan law only in the light 
of a security, when any question arose as to its real character, and the debtor 
was regarded as the owner, notwithstanding the sale by him with acondition 
(Mr. Baillie refers to a case mentioned in the futwa of Abul Fazal, in which 
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a person was allowed to assert a right of pre-emption, notwithstanding that 
the ownership of the property, upon the foundation of which the right was 
claimed, had been transferred to another by a bye-bil-wufa — Mahomedan 
Law of Sale, p. 303. As the ownership is not divested in the case of a 
mortgage (even if it be in the form of an absolute sale defeasible on 
repayment), the right of pre-emption does not arise as a rule, until the equity 
of redemption is finally foreclosed — Ashik Ali v Mathura ILR (1882)5 All 187; 
Deo Dat v Ram Autar ILR (1886)8 All 502]. This is no doubt a sensible view 
of the question, although it is extremely open to doubt whether bye-bil-wufa 
would have obtained any recognition in the Mahomedan law, if the 
transaction had not originally masked itself as a sale with a clause of 
repurchase. 


And this brings the history of bye-bil-wufa down to a comparatively 
recent period. The law relating to rahn was also considerably modified in 
time, and hypothecation seems to have been common among the 
Mahomedans in this country, when the earlier Regulations on mortgages 
were enacted [See 10 Harvard Law Review, pp. 415, 416]. It would seem 
that, by that time, the Hindu and the Mahomedan law had been welded 
together, and the result was a mixed system, which has since been brought 
into the shape in which we find it, by the infusion of some of the doctrines 
of the English Court of Chancery. 


IH. The Present Position 
(a) The Transfer of Property Act, 1882 


The law has since been codified by the Transfer of Property Act, 1882. 
Section 2 of the Act states that 'nothing in the second chapter of this Act 
shall be deemed to affect any rule of Muhammadan law. Thus aMahomedan 
may settle property in perpetuity for the benefit of his descendants provided 
there is an ultimate gift in favour of charity — Sec. 3 of the Mussalman Wakf 
Validating Act, 1913. This rule is not affected by secs. 13 and 14 of the 
Transfer of Property Act. The Mahomedan law of gifts is expressly saved 
by sec. 129 of the Act. The law of mortgage, as codified by the Transfer of 
Property Act, applies to the Mahomedans. 


The word ‘Hindu’ has been omitted from sec. 2 of the Transfer of Property 
Act, since the differences between that law and the Act have been removed. 
In other words, the Transfer of Property Act now applies to the Hindus. The 
Hindu rule of damdupat, under which interest exceeding the principal 
cannot be received at any one time ceases to operate from the date of a 
suit on a mortgage—Dhondshet v Rayi ILR (1898)22 Bom 86. There is a 
conflict of decisions whether the rule applies in the case of mortgages 
governed by the Transfer of Property Act. Thus it is held in Madras that it 
does not—Madhwa v Venkata ILR (1903)26 Mad 662; and in Bombay and 
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Calcutta that it does—Jeewanbai v Manordas ILR (1911)35 Bom 199; 
Kunja v Norsambh Debi ILR (1915)42 Cal 826. The amendment of section 
2(d) by Act 20 of 1929 does not affect these decisions. 


(b) The Statutory Law of Mortgage 


Section 58(a) of the Transfer of Property Act defines ‘mortgage’ as ‘the 
transfer of an interest in specific immovable property for the purpose of 
securing the payment of money advanced or to be advanced by way of loan, 
an existing or future debt or the performance of an engagement which may 
give rise to a pecuniary liability’ The transferor is called a mortgagor, the 
transferee a mortgagee, the principal money and interest the mortgage- 
money, and the instrument of transfer a mortgage-deed. 


‘Mortgage’ as defined in sec. 58(a) has not in any way altered the law, 
but has only formulated in clear language the notions of mortgage as 
understood by the judges and jurists. A mortgage is a transfer of an interest 
in specific immovable property as security for the repayment of loan. The 
nature of the rights transferred depends upon the form of the mortgage. But 
whatever be the form of a mortgage, there is a transfer of some interest 
only and not a transfer of the whole interest of the mortgagor. The 
characteristic feature of mortgages is that the right in the property created 
by the transfer is accessory to the right to recover the debt due from the 
mortgagor to the mortgagee. Conversely, the mortgagor has the right to get 
back the mortgaged property on repayment of loan. As such when a 
mortgagor mortgages his land with possession he does not cease to be 
its owner. The equity of redemption still vests in him and on redemption he 
gets back possession of the mortgaged land. 


The ‘transfer’ contemplated in sec. 58(a) read with sec. 5 of the T.P. Act 
must be to a living person or persons. ‘Living person’ includes a company 
or association or body of individuals, whether incorporated or not. 


The words ‘transfer of an interest’ stand in contrast with the words 
‘transfer of ownership’. When there is a transfer of ownership, it is a ‘sale’ 
within the meaning of sec. 54 of the T.P. Act. Again, the transfer of interest 
must be in respect of some specific immovable property capable of being 
clearly identified so as to satisfy the requirements of secs. 21 and 22 of the 
Registration Act. What is said to be mortgaged must be ‘immovable 
property’. Accordingly, machinery in a mortgaged building does not form 
part of the security, unless it is attached to the building for the permanent 
beneficial enjoyment thereof — see Narayana v Balaguruswami AIR 1924 
Mad 187; Veerappa v Ma Tin AIR 1925 Rang 250; /ndian Insurance & 
Banking Corpn. v Paramasiva Mudaliar AIR 1957 Mad 610. 


‘Mortgage’ should not be confused with ‘pledge’. A pledge or pawn is 
a security created by contract and effected by a bailment of a chattel to the 
creditor to be kept by him until the debt is discharged. 
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The following are the points of difference between a pledge and a 
mortgage. In a pledge, the general property or ownership remains with the 
pledgor, while a pledgee has a special right to retain, file a suit and to sell 
— section 176(1), Contract Act. In a mortgage, the legal title passes to the 
mortgagee subject to the mortgagor's right of redemption—Damodar v 
Atmaram 8 Bom LR 344. 


Secondly, a mortgagee has a right of foreclosure, while a pledgee has 
such right—Raghunathaiya v Sabina Saldanha AIR 1919 Mad 946. 


Finally, a pledge cannot be effected except by delivery of possession, 
while a mortgage can be effected without possession—DamodarvAtmaram 
8 Bom LR 344. 

1. ‘Transfer of interest’—According to the definition given in this 
section, the first requisite of a mortgage is that there should be a transfer 
of an interest in immovable property. The interest transferred depends upon 
the character of the mortgage. In a simple mortgage, the interest conveyed 
is the right to cause the property to be sold. In a mortgage by conditional 
sale and in an English mortgage, the actual ownership is transferred, 
subject, however, to a condition. In a usufructuary mortgage, the transfer 
made is of the right of possession and enjoyment of the usufrutt. 


Under the English system of law in cases where the ordinary form of 
mortgage in use in England before the passing of the Law of Property Act 
of 1925 is adopted, the whole of the mortgagor's interest passes to his 
mortgagee, notwithstanding that an equity of redemption remains in the 
mortgagor. This equitable right is, however, an estate in the land and is not 
merely a personal contract on the part of the transferor. But in India, since 
the passing of the T.P. Act, there is no distinction in Indian law between law 
and equity in regard to the rights of mortgagors and mortgagees. This Act 
is a self-contained Code by which alone the rights of a mortgagor and 
mortgagee have to be ascertained — Ram Kinkar v Satya Charan AIR 1939 
PC 14: 43 CWN 281. The Indian authorities recognfse the principle that the 
distinction between law and eguity has no place in Indian law — Ram Kinkar 
v Satya Charan AIR 1939 PC 14: 43 CWN 281 (287). By the Indian law the 
interest which remains in the mortgagor is a legal interest and its retention 
may, therefore, prevent the whole of the mortgagor's interest from passing 
to the mortgagee — Ram Kinkar v Satya Charan AIR 1939 PC 14: 43 CWN 
281 (288); see also Bhupafi v Bon Behari AIR 1941 Cal 436. There is no 
doctrine of law in India which prevents a beneficiary under a trust from 
dealing with his interest by way of mortgage, though it is true enough that 
in India such an interest is not technically regarded as an equitable estate 
— Hem Chandra v Suradhani ILR (1940)2 Cal 436 (PC): AIR 1940 PC 134: 
45 CWN 253. 

On the execution of a mortgage two distinct interests are carved out— 
(1) the mortgagee’s right, and (2) the mortgagor's right to redeem — Bharat 
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v Chadi AIR 1947 All 27 (FB). The transfer is a security for the repayment 
of a debt which subsists in a mortgage, whereas it is extinguished in a sale 
— Manik v Baldeo AIR 1951 Pat 327. It is not a guarantee under sec. 126 
of the Contract Act, 1872 — United Bank v Suhas Kumar 81 CWN 300. 


The transfer of interest must be for securing loan advanced or to be 
advanced. It is not uncommon for the borrower to take the plea that no 
money was advanced to him. In a mortgage deed, if there are recitals that 
the mortgage money was given as loan to the mortgagor, either on that date, 
or previous to that date, affirming that the mortgagor had received that 
amount, then the burden is on the mortgagor to prove that no consideration 
was in fact paid— Kanagambaram v Kakammal AIR 2005 Mad 142; see also 
R.S. Kothari v Anar Dei (1968)1 SCWR 235: (1968) SCD 425. 


2. Specific immovable property.—The laws relating to mortgage 
enacted in different provisions of the Transfer of Property Act specifically 
mention that it must be a transfer of an interest in ‘specific immovable 
property’. What is meant by the word “specific” is that the property intended 
to be mortgaged must be so described that it may be recognised and 
identified—Najibulla v Nasir 7 Cal 196; Bhoneswar v Ram Khelawan 5 IC 
654. The term “immovable property” has not been defined in sec. 3 of the 
Transfer of Property Act. It merely says “immovable property’ does not 
include standing timber, growing crops or grass'. So, there cannot be a 
mortgage of those three items of property which are specifically excluded. 
But the guestion remains which property really come within the purview of 
"immovable property". As this expression is not defined in the Transfer of 
Property Act, one has to look for its definition to the General Clauses Act 
which again is not exhaustive— Mati Lal v Iswar AIR 1936 Cal 727:41 CWN 
263: 64 CLJ 308. 


‘Immovable property’ shall include land, benefits to arise out of land, and 
things attached to the earth, or permanently fastened to anything attached 
to the earth. Section 3(26) of the General Clauses Act defines “immovable 
property” as under: 

“immovable property shall include, benefits to arise out of land, and 
things attached to the earth, or permanently fastened to anything 
attached to the earth” 

As there is no special definition of immovable property in the T.P. Act, 
the general definition contained in the General Clauses Act would prevail— 
Suresh Chand v Kundan (2001)10 SCC 221. Heldin Shantabai v State AIR 
1958 SC 532 that immovable property shall include land, benefits arising 
out of land and things attached to the earth, or permanently fastened to 
anything attached to the earth. 


Therefore, an assignment of rents and profits of land can only be made 
by a registered instrument. The right to collect rent from the tenants is a 
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right to the benefits arising out of the lands. Therefore, a lease of sucha 
right to collect rents (such as a mustajir lease in Orissa) is a lease of 
immovable property within the meaning of sec. 107—Udayanarayan v 
Badia Dasu AIR 1952 Ori 116; see also Ramchandra v Subraya AIR 1951 
Bom 127: ILR 1951 Bom 692. 

‘immovable property’ includes land, buildings, hereditary allowances, 
rights to ways, lights, ferries, fisheries or any other benefits to arise out of 
land and things attached to the earth or permanently fastened to anything 
which is attached to the earth, but not standing timber, growing crops, or 
grass — sec. 2(6), Registration Act (XVI of 1908). 

A profits a prendre is an incorporeal right clothing the possessor of it 
with an interest in the land- It is a right to enter on the land of another and 
take therefrom a profit of the soil. It is so called because the claimant is 
entitled to take the profit for himself—Bhola Nath Nundi v Midnapore 
Zamindari Co. (1904)8 CWN 425. Water, as it issues on excavation of a well 
or a tank is not to be considered as produce of the soil and a right to enter 
on land and to take such water may be considered as an easement— Race 
v Ward (1855)119 ER 259. This was followed in Jibananda v Kalidas AIR 
1915 Cal 199 and also in Thakurji v Rajmangal AIR 1926 Pat 187. Therefore, 
in order to be a profits a prendre two things are necessary. First, the person 
claiming must have interest in the land; secondly, it must be in respect of 
a produce or profit of soil—Chief Controlling Revenue Authority v Anti Biotic 
Project AIR 1979 All 355°(SB). 

By a deed a company was given the right to take water from a river. It 
was not given any interest in the land and, therefore, the water not being 
a product of soil, the right given was not a profits a prendre—Chief 
Controlling Revenue Authority v Anti Biotic Project AIR 1979 All 355 (SB). 

A house, which is sold for the purpose of enjoyment as a house with 
an option to pull it down if the vendee likes, is an immovable property for 
this Act—Punnayya v Chilakapudi AIR 1926 Mad 343. Mode of annexation 
and the intention of the parties decide whether a machine in factory is to 
be regarded as moveable or immovable property—South Indian Bank Ltd. 
v V Krishna Chettiar (1975)2 MLJ 431. 

In England, the law as to fixtures is based on the maxim P/antatur solo, 
solo cedit (what is planted on the soil belongs to the soil). But this maxim 
has limited application in India. There is nothing in the laws or customs of 
India to show any traces of the existence of any absolute rule of law that 
whatever is affixed to or built on the soil becomes a part of it and is subject 
to the same rights of property as the soil itself— Narayan vJatindra AIR 1927 
PC 135 (137): 54 Cal 669: 54 IA 218: 31 CWN 965: 102 IC 198; see also 
Mofiz v Rasik37 Cal 815; Chaturbhuj v Bennet29 Bom 323; Venkatasubbiah 
v Thirupurasundari AIR 1965 Mad 186; Jnan Chand v Jugal Kishore AIR 
1960 Cal 331. If the attachment is merely for the beneficial enjoyment of 
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the chattel itself, then it remains a chattel, even though fixed for the time 
being so that it may be enjoyed. 

Where the property mortgaged included a rice mill and various parts of 
machinery pertaining to the engine or to the huller which was intended to 
be set up with the help of the engine, a sheller system subsequently 
attached to the huller by a belt and thus worked (the two could be separated 
by taking away the belt), it was held that the machinery pertaining to the 
sheller system was not comprised in the mortgage security— 
Satyanarayanamurthi v Gangayya AIR 1939 Mad 684. Unless machinery 
is attached to the building for its permanent beneficial enjoyment, it is not 
immovable property, specially where the building is really put up for the 
purpose of sheltering the machinery and protecting it from the weather— 
Meghraj v Krishna AIR 1924 All 365. Sludge from sedimentation tank is 
moveable property—Bengal Agricultural and Industrial Corporation Ltd. v 
Corporation of Calcutta AIR 1960 Cal 123. 

The Madras High Court, refusing to apply the technical English law of 
fixtures, observed that it would be “a dangerous doctrine to hold in this 
country that plant and machinery brought into a building for the purpose 
of trade being carried on whether by the owner or by the mortgagee were 
so annexed to the building as to make them pass for fixtures merely because 
the building is sold either by the owner or by the court in execution and held 
that a sale of a distillery did not include vats, pipes and stills—Narayana 
Sa v Balagurswami AIR 1924 Mad 187 and where machinery was brought 
in by a mortgagor after his purchasing the land it was held to be included 
in his security, where under sec. 8 it would pass to the purchaser on a sale— 
Veerappa v Ma Tin AIR 1925 Rang 250. 


Thus a fixture as understood in English law may or may not be under 
Indian Law ‘attached to the earth’. The English law itself on the subject is 
not easily reconciliable. What is not a fixture by that law is also in our law 
not ‘attached to earth’. In India, doors and windows [Peru Bepari v Ronu 
Maifarash (1885)11 Cal 164; Purushottam v Municipal Council (1891)14 
Mad 467; Krishnaswami v Venkatarama (1890)13 Mad 319]; titled huts 
[Deno Nath v Adhor Chunder 4 CWN 470]; materials of a house before it 
is pulled down [Punnayya v Venkatappa AIR 1926 Mad 939], have been 
held to be attached to earth. A factory is a part of the land, so also fixed 
machinery comprised therein [Amratial v Keshavlal (1926)28 Bom LR 939]; 
but a bailing press placed under a building intended to shelter it, was held 
to be moveable on the ground that it was not attached to a building 
imbedded in the earth for the beneficial enjoyment thereof but on the other 
hand the building was put up for the purpose of sheltering the machinery 
from weather—Meghraj v Krishna (1924)46 All 286. 
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Vill. Pledges of Moveables 
(a) Pledge v Mortgage 
(b) Hypothecation of Moveables 
IK. Sub-mortgage 


l. The English Mortgage Methods 


(a) Meaning of Mortgage 


The term ‘mortgage’ is derived from the two French words—'mort' (dead) 
and ‘gage’ (pledge). And it means a dead pledge — a thing put in the hands 
of a creditor. In other words, a mortgage is the creation of an interest in 
property defeasible, i.e. annullable, upon performing the condition of paying 
a given sum of money, with interest thereon, at a certain time—Jowitt’s 
Dictionary of English Law, 2nd Ed., p. 1202. Possession would usually be 
given to the mortgagee, but he had only a special sort of possession which 
the law did not protect—Holdsworth's History of English Law, Vol. IIl, p. 128, 
et. seg. Such a pledge was called a mortgage (mortuum vadium) when the 
fruits or rent received did not tend to reduce the debt; it was called a vivum 
vadium when they were so applied. On default of repayment on the 
appointed day the property became the mortgagee’s if it was so agreed, 
or if the mortgagor failed to redeem within a reasonable time after the court 
had ordered him to do so—Glanvill — Book X, cc. 6-8. 


This form of mortgage of land was replaced by another in which the 
mortgagee took an ordinary estate in the land with remedies for recovering 
possession. In Bracton (c. 1257) the mortgagee's estate appears as a term 
of years capable of being eniarged into the fee simple on default of payment 
at the end of the term. In Littleton (1402-1481) livery of seisin was necessary 
for the creation of a fee simple, and a freehold estate could not arise since 
there was livery on the grant of the term. Hence, the mortgagee was to take 
at once the estate which would become absolute on non-payment at the 
appointed time. Accordingly mortgages could still be made by a lease at 
a nominal rent on the terms that the mortgagee was to receive the rents 
and profits of the land in satisfaction of the debt. Andin the case of freeholds 
a mortgage might be made by a conveyance of the land in fee simple 
provided that the mortgagor might re-enter or that the conveyance would 
be void if the debt remained unpaid by the appointed day. Under this system, 
the mortgagee did not necessarily go into possession and the terms 
mortuum vadium and vivum vadium needed a new explanation given in 
Littleton’s Tenures, s. 332. This was that the /and was dead to the debtor 
if he did not pay at the appointed day, and the pledge was dead if he did 
pay. But Coke, in his comment on this remarks that the mortuum vadium 
is so called to distinguish it from the vivum vadium defined in Glanvill's 
sense (Co. Litt. 205a). However, he carries out Littleton’s idea and states 
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that in case the creditor's estate is granted only till he has received his debt 
out of the issue and profits, neither money nor land is lost—Fisher & 
Lightwood's Law of Mortgage, 9th Ed., p. 6, footnote (n). 


(b) Equity of Redemption 

By the time of Charles | Equity had altered the strict legal view. Littleton's 
form remained, but Equity interfered on the principle that relief should be 
granted to prevent land from being forfeited for breach of a condition of a 
penal nature. Atcommon law a mortgagor was entitled to resume ownership 
of his estate if he repaid on the appointed day. This was his contractual right 
to redeem his property within the time limit. But once that day had passed 
without repayment, the condition operated to defeat his estate. However, 
Equity took the view that in essentials a mortgage is not actually a 
conveyance of land, but a transaction intended merely to afford security to 
the mortgagee for money but by him, and if money is repaid, the mortgagor 
could not be deprived of his interest on his failure to pay by the exact day— 
Holdsworth’s History of English Law, Vol. V, pp. 330-31. In short, so long 
as mortgaged land remains a mere security for the debt, it belongs in Equity 
to the mortgagor despite the fact that at law it belongs to the mortgagee. 
The mortgagor holds what is called an Equity of Redemption, although his 
contractual right to redeem has been lost. But there is a difference between 
the two. The equity of redemption arises as soon as the mortgage is made— 
Kreglinger v New Patagonia Meat and Cold Storage Co. Ltd. 1914 AC 25 
(48) HL: 1911-13 All ER Rep 970, while the right to redeem only when the 
contractual date of redemption has passed—Brown v Cole (1845)14 Sim 
427. 


It would be wrong to permit the mortgagor, after a breach of his contract, 
to regain his property at any time of his choice. Hence, Equity followed a 
middle course. The general principle is that a mortgagor may, after payment 
of principal and interest, regain his legal title to land. This leads to a corollary 
to this rule that the mortgagee is not the absolute ruler after the passing 
of the contract date without payment. The mortgagee, to extinguish the 
mortgagor's interest must apply to the court for it. And the court passed the 
foreclosure decree, which originated by the end of the sixteenth century. 
The mortgagor is given a period within which to pay and if he does not do 
so, his right to the land is foreclosed, i.e. extinguished. This is the 
transformation effected by Equity. 


(c) Forms of Mortgage 


Up to January 1st, 1926, a mortgage of the fee simple was created by 
way of conveyance of the legal fee simple to the mortgagee by the 
mortgagor with a covenant to repay the loan within a time limit, provided 
that the mortgagee would reconvey the legal estate if the loan was repaid 
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at such date. Outwardly it seemed that the mortgagee would become the 
absolute owner on the mortgagor’s non-payment by the appointed date; but 
actually the mortgagor, owing to the doctrine of the equity of redemption, 
was entitied to a reconveyance of the legal title upon discharging the 
obligation due from him, unless his interest had been destroyed by (/) a 
foreclosure decree, or (i) by lapse of time under the statutes of limitation, 
or (iii) by the mortgagee’s statutory power of sale. 


1. Mortgage by lease for a term.—A conveyance of the fee simple was 
the normal method. A still older form was available and this has been 
reviewed by the legislation of 1925 and applied in all cases. This is a 
mortgage created by the lease of land for a term of years. Between the 
thirteenth and the fifteenth centuries a method was in vogue that the 
mortgagor could lease his land to the mortgagee for a short term of years. 
At the end of the term the debt had to be repaid, otherwise the mortgagor's 
right was extinguished and the term was enlarged into a fee simple vesting 
absolutely in the mortgagee. 

2. Equitable mortgage.—An example of equitable mortgage is fur- 
nished by the mortgagor depositing his title-deeds with the mortgagee. As 
a result the latter obtained a charge upon the land and this enabied him, 
when required, to call for the execution of a legal mortgage. 


(d) Difficulties and Their Solution 


There were certain advantages under the old law. Since the mortgagee 
had the legal estate, his interest ranked prior to other interests. Secondly, 
his possession of the title-deeds enabled him to control the actions of the 
mortgagor. Thirdly, he enjoyed the right to take actual possession of the land 
and to grant leases. Finally, he could sel! and vest the legal estate in the 
purchaser. 


So-called advantages under the old law prevented the mortgagor from 
conveying to a purchaser a good title free from all equitable interests. In 
fact, he held a mere equitable interest and he could not convey a legal 
estate. On the other hand, it would have been unjust to leave the legal estate 
with the mortgagor as to enable him to dispose of it regardiess of the 
mortgagee's interests. 


The Law of Property Act, 1925 has offered a solution of the difficulties 
outlined. And this consists in reverting to the old fifteenth century method 
of effecting mortgages by means of a lease for a term of years. Mortgages 
by which the legal fee simple is vested in the mortgagee are prohibited and 
a mortgagee who is required a legal estate is compelied to take either — 
() a long term, or (i) a newly invented interest called ‘a charge by way of 
legal mortgage’. Thus both parties have legal estates: The mortgagee has 
a legal term of years absolute, and the mortgagor has a legai fee simpie, 
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subject to the mortgagee's term. If the mortgagee, on failure to obtain 
repayment of the loan, sells or forecloses the land, the long term is 
automatically enlarged into a legal fee simple absolute. And in that case 
the mortgagee can pass a valid title, comprising the entire fee simple, to 
a purchaser—Cheshire, G.C.: Modern Law of Real Properly, 4th Ed., pp. 
563-68. 


ll. The Modern Law 


The forms of mortgages recognised today are largely the creation of the 
Property Acts. They are primarily of two main kinds—legal mortgages and 
equitable mortgages—James, P.S.: Introduction to English Law, 10th Ed., 
pp. 460-62. 

(a) Legal Mortgages 

There are two forms of legal mortgage—() the mortgage by way of 
demise (lease), and (i) the charge by way of legal mortgage. The mortgage 
by demise is effected thus: If A, the fee simple owner of Whiteacre, wishes 
to borrow from B, he grants B by deed of legal term of years (usually for 
3,000 years) of the land with a proviso that on the payment of principal and 
interest by a certain date (usually six months from the loan), the term of 
years shall cease to have effect. A further covenants in the deed to repay 
the loan and interest upon the agreed date. The effect of this transaction 
is to give certain rights both to A (mortgagor) and B (mortgagee). Unlike 
the old law 8 does not become absolutely entitled to his 3,000 years term 
once the agreed date for repayment is passed. It is never intended than the 
loan shall be repaid on the agreed date — the real purpose is to provide 
a redemption date. If A has only a lease of Whiteacre he may effect a similar 
result by sub-leasing the property to B— the sub-demise will usually be for 
a period of ten days shorter than A’s own lease. 


Secondly, the charge by way of legal mortgage is the creation of section 
87 of the Law of Property Act, 1925. It is a short deed, which states that 
a charge is made by way of legal mortgage, but no term of years is created 
thereby. The effect is that once created, it gives rise to the reciprocal rights 
noted already. In case A needs further money, he may execute a further 
mortgage to C over the same land. This may be effected by granting Ca 
term of 3,000 years plus one day, or if he holds only a leasehold interest, 
by granting a second sub-demise nine days less In duration than his own 
lease. In either case he has the alternative of executing a second charge 
by way of legal mortgage. He can also grant further mortgages—3,000 
years plus two days etc. — until he can no longer find a lender because 
his iand is charged to its full value — mortgaged ‘to the hilt’. 


(b) Equitable Mortgages 
These arise in three ways. The first kind relates to mortgages of equitable 
> 
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interests by way of contrast with mortgages of legal interests which may 
be either legal or equitable. They are made by way of an assignment of the 
equitable interest concerned, with a proviso for redemption upon payment 
by the mortgagor of principal and interest. A deed is not required, but they 
must be in writing. 


The second kind is based on the maxim of Equity: ‘Equity looks on that 
as done which ought to be done. Thus, if in consideration of money 
advanced X agrees to grant Y a legal mortgage, but fails to do so and this 
is evidenced in writing or supported by a sufficient act of part performance, 
Y has a form of equitable mortgage. 


The third variety arises where title-deeds are merely deposited with 
someone, other than the owner, as security for a debt, without any formal 
mortgage document. However, it is advisable for the lendor (mortgagee) 
to insist upon the execution of a memorandum under a seal (i.e. a deed). 


Finally, there is also an equitable charge, which arises wherever there 
is a written agreement to treat property as security for a debt. 


(c) Mortgages of Registered Land 


When a holding is registered, there are two ways of mortgaging it — by 
way of registered charge; and by way of depositing the land certificate with 
the mortgage. 


1. By way of registered charge.—This is a legal interest which can be 
created by a deed. It may take either of the three forms of a mortgage — 
(1) by demise (freehold), (2) by sub-demise (leasehold), or (3) by charge 
by way of legal mortgage. The land is described in the deed with reference 
to the register. Such a charge will only become a legal estate by entry in 
the register. After entry the mortgagee receives a ‘charge certificate’, which 
is deposited at the Land Registry during the continuance of the mortgage 
so as to ensure protection to the mortgagee. 


2. By way of depositing the land certificate with the mortgage.— 
A registered proprietor may create a mortgage by this method. A written 
notice to the Land Registry and an appropriate entry in the register will give 
the mortgagee an effective lien similar to an equitable mortgage. 


IH. Roman and English Mortgages Compared 


The Roman 'iducia' has its analogue in the English mortgage with its 
transfer of dominion to the mortgagee. Secondly, the mortuum vadium of 
the English law resembles the pignus of the Roman law when supple- 
mented by the agreement known as ‘antichresis’. However, the Roman 
‘hypotheca’ has no analogue in the English law. Under it the security 
consists of a special right having two aspects — it gives the creditor the fullest 
protection by conferring on him the right of sale or possession; on the other 
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hand, it is a mere jus in re aliena, which is merely a security for a debt and 
can have no existence apart from it. In other words, the security had no 
independent existence and could not survive the debt. Thus the ‘hypotheca’ 
is ‘the best type of security’, inasmuch as it combines the most efficient 
protection of the creditor with the least interference with the rights of the 
debtor—Salmond, J.: Jurisprudence, 7th Ed., p. 464. 


The 1925 reforms have not imported to the English mortgage the 
simplicity of the Roman ‘hypotheca’. Here the traditional notion of a right 
in land entitles the owner to possession thereof and is an estate therein. 
And this has shaped the mortgagee’s interest so as to make it a principal 
right capable of independent existence, though artificially limited by its 
connection with the debt for which it serves as a security. Thus the method 
of long leases intended to operate only as a security and not really to take 
effect as such has been adopted to create a mortgage. Barring the condition 
of defeasance in the proviso for cesser on redemption, the lease granted 
to the mortgagee is capable of serving the debt. It is the principal right, but 
its scope is curtailed so as to make it serve as a security. The mortgagee's 
right need not jpso jure determine with debt. Prior to 1926 it had to be 
terminated by a retransfer of the interest created in his favour. After the 1925 
reforms the condition is not one of reconveyance, but of defeasance, 
namely, that on repayment the grant determines and the land reverts to the 
mortgagor. But for this condition, the mortgagee's interest is inherently 
capable of surviving the debt and as such more than a security. Thus the 
Roman law of mortgage could not reach a more advanced state than the 
corresponding English law. The Roman conception of security left the full 
legal and beneficial ownership with the debtor, while it conferred on the 
creditor only such powers, as of sale, possession etc. so as to give him 
sufficient protection till the payment of his debt and it lapsed with the 
liquidation of the debt. But this is still absent in the legal mortgages of 
English law—Subbarao, G.C.: Law of Property, 2nd Ed., pp. 584-85. 


IV. Mortgages in India 


An early form of mortgage prevalent among the Hindus and Mahomedans 
was a kind of conditional conveyance. Amongst the Mahomedans it was 
developed as a device for evading the Koranic injunctions against usury. 
And the transaction was called a bye-bil-wufa (sale with a promise). The 
mortgagee enjoyed the usufruct in lieu of interest and became the absolute 
owner on non-payment of the debt. Among the Hindus it was known 
variously — in Bengal it was called kotkobala, in Madras avadhi vikrayam 
and in Bombay gahan lahan. This type of security resembled the Roman 
fiducia. The usufructuary mortgage known as khaikhalasi in Bengal, 
bhogyam in Tamil Nadu and otti in Malabar corresponded to the Roman 
pignus. And the simple mortgage known as rahen in Bengal and dhrista 
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bhandaka in the Madras Presidency was an analogue to the Roman 
hypotheca. 


However, a gahan lahan mortgage differs from a mortgage by condi- 
tional sale inasmuch as the conditions are reversed in them. The conditional 
sale of mortgage is an ostensible sale: The condition is that if the money 
secured thereby is not paid as promised, the sale shall become absolute; 
but if the money is so paid the sale shall be void or the buyer shall reconvey 
the property to the seller. In a gahan lahan mortgage, on the other hand, 
the contract is in its inception one of mortgage, but the condition is that on 
repayment of the debt secured thereby the mortgage shali cease and on 
the failure to pay shall pass into a sale. This automatic conversion of a 
security into a sale led to the passing of some Regulations, subsequently 
repealed by the Transfer of Property Act, 1882. The former law relating to 
conditional sale is stated below. 


(a) Bengal, U.P. and C.P. 


Prior to 1806 the rights of a holder of bye-bil-wufa (conditional sale) were 
enforceable according to the strict terms of the agreement. It was then 
necessary for the mortgagor to pay the amount, when due or to pay it into 
court according to the provisions of Regulation | of 1798, within the 
stipulated period for repayment of the loan and on default, the property 
passed to the mortgagee without any further act on his party, or the 
intervention of the court. The mortgagor had then no right of redemption, 
and the transaction once closed could not be re-opened. This strict rule was 
modified by the Regulation XVII of 1806 based on the practice of the English 
Courts of Equity. The 7th section gave the mortgagor a right of redemption 
within one year from the mortgagee’s petition to the court under the 8th 
section for the foreclosure of his mortgage. However, the mortgagee could 
not acquire absolute title over the mortgaged property without the District 
Judge's order. After such an application the mortgagor must either pay or 
tender the money lent, or the balance then due, or he must make a deposit 
in terms of section 2 of Bengal Regulation | of 1798. The effect of these 
Regulations was that if anything remained due on the mortgage and the 
mortgagor made no deposit or an insufficient one, the right ceased at the 
expiry of the year of grace. To perfect his title the mortgagee had to bring 
a suit to recover possession or obtain a declaration by the court of his title, 
if he was in possession. However, the mortgagor could contest. A mort- 
gagee seeking to foreclose was bound to proceed according to the 
Regulations, namely, section 14, Bengal Regulation II! of 1793, section 3, 
Regulation li of 1803, sections 7 and 8, Regulation XVII of 1806. All these 
Regulations were followed in the United and Central Provinces and in Oudh. 


(b) Bombay and Madras 
Similar legislation did not exist in Bombay and Madras, but the rule 
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prevalent in Bengal prior to the passing of the two Regulations — 
Regulation | of 1798 and Regulation XVII of 1806—was followed. And the 
practice in both the High Courts ‘in almost absolute conformity with that 
administered by the Court of Chancery’ [ Thumbuswami v Hossain Rowthen 
ILR (1875)1 Mad 1 (20) PC: 2 IA 241] was gradually assimilated with the 
old procedure. The judicial decisions altered the antecedent law and this 
practice started in Madras in 1858. Subsequently it was adopted in Bombay 
in 1864—Shankarbhai v Kassibhai 9 BHCR 69. It was condemned in 1871 
[Pattabhiramier v Venkatarow 13 MIA 560: 7 BLR 136 (142)] and finally 
overruled by the Privy Council in 1875— Thumbuswami v Hossain Rowthen 
ILR (1875)1 Mad 1 (20) PC: 2 IA 241. And the practice adopted in Madras 
during 1858-1875 and in Bombay during 1864-1875 was identical with that 
in Bengal. To give effect to the Privy Council decision the Transfer of 
Property Act, 1882 was enacted: the idea was ‘to render more simple and 
efficient the law relating to mortgages and conditional sales' —Statement 
of Objects and Reasons in the Indian T.P. Bill, 1877 — Gazette of India, 1877, 


Part V, p. 171. 
V. Analysis of Mortgage 


(a) The Right created in Land 


A mortgage may be viewed in two aspects. In the first place itis a promise 
by the debtor to repay the loan and as such it is a contract which creates 
a personal obligation. Secondly, it is also a conveyance, since it passes to 
the creditor a real right in the property pledged to him. However, the right 
created in the land is only an accessory right, intended merely to secure 
the due payment of the debt. Though a mortgage creates an interest in land, 
tne court will not decree specific performance of a contract either to make 
or take a loan of money on mortgage. In other words, the intending lender 
cannot be compelled to make, nor the intending borrower to take the loan 
[Western Wagon and Property Co. v West(1 892)1 Ch 271; Larias v Bonany 
1873 LR 5 PC 346: Galim v Sadarjan ILR (1915)43 Cal 59], though in the 
case of money having been advanced, the court may specifically enforce 
a contract to execute a mortgage by the borrower [Ashton v Corrigan 
(1871)13 Eq 76; Holkar v Dadabhai ILR (1890)14 Bom 353]. 


A mortgage is regarded as a mere security for money so much so that 
it is classed as personal property in the English law. Accordingly, prior to 
the Conveyancing Act, 1881, the mortgagee’s interest in mortgaged land 
devolved upon his death on his heir or his personal representative in respect 
of freehold or leasehold respectively. Since the interest of the mortgagee 
lay substantially in the money, the mortgage debt went as part of his 
personal estate, and in the case of a mortgage of freehold land the heir was 
regarded as a trustee thereof for the personal representative [Re Loveriage, 
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Drayton v Loveridge (1902)2 Ch 859; Surressur v Mohesh (1915)20 CWN 
142]. Section 30 of the Conveyancing Act, 1881 provided that the mort- 
gaged freehold should devolve on the personal representative as if it were 
a chattel real vesting in him. After the Land Transfer Act, 1897, all property, 
real or personal, vested in the personal representative in the same way as 
leaseholds had previously thereto. The provisions of the Acts of 1881 and 
1897 are now replaced as to deaths by those of the Administration of 
Estates Act, 1925. According to section 205(1)(xvi) of the Law of Property 
Act, 1925, a mortgagee includes any person from time to time deriving title 
under the original mortgagee—Fisher and Lightwood's Law of Mortgage, 
9th Ed., pp. 257-58. 


(b) Sale and Foreclosure 


As the mortgagor has the right to redeem, a corresponding right is given 
to the mortgagee as the right to foreclose. It means that on the failure of 
the mortgagor to redeem, the mortgagee has the right to apply to the court 
for a decree absolutely debarring the mortgagor of his right to redeem the 
mortgaged property. Besides, the mortgagee may also apply to the court 
for sale of the mortgaged property in satisfaction of his debt. However, there 
is no real distinction between a decree for sale and one for foreclosure. The 
foreclosure-decree also contains a direction to the defendant to pay the 
amount due to the mortgagee. Hence, the only difference is that in a 
foreclosure-action the property is transferred to the mortgagee on non- 
payment of the debt; on the other hand, in a Suit for sale the proceeds are 
applied in payment of the mortgage-debt. 


However, Order 34 makes provisions for sale and foreclosure. Until 1st 
April 1930, when the Transfer of Property (Amendment) Act, 1929 came 
into operation, a suit for foreclosure could only be brought in the case of 
an English mortgage or a mortgage by conditional sale. After that date the 
holder of an English mortgage could not sue for foreclosure. But in the case 
of a mortgage by deposit of title deeds in Bombay, section 15(2) of the 
Transfer of Property (Amendment) Supplementary Act allows a period of 
two years, i.e. up to 1st April 1932 to such a mortgagee to enforce 
foreclosure. Under the Transfer of Property Amending Act, 1929, the 
remedy by way of foreclosure is allowed only in the case of (1) a mortgage 
by conditional sale, and (2) an anomalous mortgage where there is an 
express stipulation in that behalf. On the other hand, a suit for sale can only 
be brought in the case of an English mortgage or a simple mortgage. The 
holder of a mortgage by conditional sale cannot institute a suit for sale, while 
a simple mortgagee cannot institute a suit for foreclosure. And a usufruc- 
tuary mortgagee cannot institute a suit either for foreclosure or for sale — 
section 67, Transfer of Property Act. Rules 2 and 3 provide for decrees for 
foreclosure, whereas rules 4 and 5 provide for decrees for sale. Under the 
Transfer of Property Amending Act, 1929 a mortgage by deposit of title- 
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deeds stands on the same footing as a simple mortgage. Hence, the only 
remedy open to such a mortgagee is by way of sale except in Bombay where 
the mortgagee was allowed a period of two years. 


(c) Debt and Security 


The mortgage security can be transferred only as immovable property, 
whereas the debt though secured upon immovable property is distinct from 
the security and may be transferred apart from the security without any 
registered instrument. In /mperial Bank v Bengal National Bank [58 IA 323: 
AiR 1931 PC 245] the latter had issued two debentures to the Imperial Bank 
and the debentures created a floating charge over all the assets of the 
Bengal National Bank. These party consisted of advances or loans secured 
by the deposit of title-deeds of immovable property. Since the debentures 
were not registered, they could not create any charge on the immovable 
property of the Bengal National Bank including securities held by them in 
respect of immovable property. In this context the Privy Council held that 
the Imperial Bank was entitled to the benefit of all sums received from the 
realisation of securities. And the basis of this decision is that the debt 
dissociated from the security passed to the transferee, namely, the Imperial 
Bank. This debt is not an actionable claim. As observed by Lord Atkin: 


‘There appears to be no difficulty in a transfer of a debt without the 
security: the original debtor can always redeem: the relations be- 
tween him and his original creditor are not altered: indeed, in the 
present case it would appear that the Imperial Bank can only enforce 
the debt in the name of the respondent bank, which, no doubt the 
latter bank must permit’ 


And the transferee of the mortgage-debt as distinct from the security can 
thus enforce it only in the name of his transferor. 


However, the dissociation of the debt from the security does not 
extinguish the latter. Thus it has been held in Fanny Skinner v Bank of Upper 
India [62 IA 115: AIR 1935 PC 108] that the transferor can maintain a suit 
to enforce the security after transferring the debt to another by an 
unregistered deed. A transfer of security carries with it a covenant for title, 
because it relates to immovable property [Balaguramurthi v Nagulu 41 MLJ 
267]. And the transferee becomes entitled to all the rights which his 
transferor had in the security. 


(d) Assignment of Mortgage Debt 


The fifth clause of sec. 8, Transfer of Property Act relates to debts and 
other actionable claims. And a transfer of a debt raises a presumption that 
the security for the debt has been transferred. A mortgage being only an 
accessory to the principal obligation, an assignment of the debt carries with 

it the security on the land according to the maxim, omne principale trahit 
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ad se accessorium. This rule is formulated in sec. 8 of the Transfer of 
Property Act. Formerly the assignment of the mortgage-debt carried with 
it an assignment of the mortgage security—Subramaniam v Perumal ILR 
(1895)18 Mad 454. But mortgage-debts have since been excluded by Act 
ll of 1900 and sec. 8 no longer applies; and ‘debt’ in this section must be 
confined to such debts as come within the general definition of actionable 
claims—Arunachellam v Subramania ILR (1907)30 Mad 235. A mortgage 
being immovable property can only be transferred by a registered instru- 
ment —Perumal v Perumal ILR (1921)44 Mad 196, 200. 


A guestion arises whether the transferee of the entire assets of a 
company including the right to continue a suit filed by the company obtains 
by reason of sec. 8, the right to obtain a decree in the said suit. Das J. of 
the Supreme Court held that sec. 8 is inapplicable since it refers to property 
existing at the time of transfer and no decree was then in existence. 
Bhagwati J. concurred in the result, but held, however, that the transfer of 
debt ‘involves necessarily a transfer of the transferor's right in a decree (to 
be) passed in his favour in pending litigation and the moment a decree is 
passed by the court that decree is automatically transferred in favour of the 
transferee by virtue to the assignment in writing executed by the transf- 
eror—Jugal Kishore Saraf v Raw Cotton Co. Ltd. (1955)1 SCR 1369. Anew 
similar to that of Bhagwati J. has been expressed by the Supreme Court 
in Bharat Nidhi Ltd. v Takhatmal (1969)1 SCR 595: AIR 1969 SC 313: 


(1969)1 SCJ 367. 


Vi. Classification of Mortgage 


Art. 2114 of the Code Napoleon defines ‘mortgage’ as ‘a real right over 
immovables charged with the acquittance of an obligation. It is in its nature 
indivisible, and subsists in entirety over all the immovables affected by it, 
over each and every portion of such immovables. It pursues them into 
whatever hands they may pass’. Mortgages in the Code are classified into 
three categories - legal; judicial; conventional. The first results from the law; 
the second from judicial acts; while the third depends on covenants and 
onthe external form of acts and contracts. However, the Transfer of Property 
Act deals only with the first and the third — the first is designated ‘charges’, 
while the latter ‘mortgages’ dealing with consensual securities. 

Section 58, Transfer of Property Act classifies mortgages into— 

(ù) Simple mortgage, 
(ij) Mortgage by conditional sale; 
(ii) Usufructuary mortgage, 

(iv) English mortgage, 

(v) Equitable mortgage (by deposit of title-deeds); and 
(vi) Anomalous mortgage. 
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Section 58 enumerates six kinds of mortgage. But the Transfer of 
Property Act was not intended to be exhaustive. There are many mortgages 
known to English law which it would be difficult or impossible to bring within 
the terms of this Act, yet there can be no doubt that such mortgage would 
be enforceable in India — Bhupendra v Wajihunnissa 2 PLJ 293 (300): 39 
IC 564. 


The classification of mortgages in sec. 58 is not exhaustive. While 
mortgages are almost endless in form, the section describes the most 
common forms of mortgage in the country. Whenever any specific property 
is made answerable for the repayment of a debt or the performance of any 
other engagement which may give rise to a pecuniary liability, a mortgage 
is created in favour of the obligee which, unless it falls under any of the other 
classes mentioned in sec. 58, must be treated as an anomalous mortgage. 


To the last class belong (1) simple mortgage usufructuary — a form of 
security resulting from the combination of (i) and (ji); and (2) mortgage 
usufructuary by conditional sale — a combination of (i) and (ii). These may 
be called composite (combinatory) mortgages. 


Of the six kinds of mortgage, three forms, namely, (i, (ii) and (iji) were 
known in Hindu and Mahomedan laws. The first was called bandhakikhat 
in Bengal; rehan, arh, mustagrag in the United Provinces; taran gahan or 
nazar gahan in Bombay; dhrista bandhaka, adaimana pattram, tanaka or 
panayam in Madras. The second form was known in Bengal as katkobala 
or bye-bil-wufa; in the United Provinces as bye-bil-wufa; in Bombay as 
gahan lahan; in Madras as muddata kriyam or peruarthuam. And the third 
type was called in Bengal khai khalasi, bhogbandhaka or bandhaknama; 
duggubhogyam, swadhin adha-manam, kanom, or otti. English mortgages 
were prevalent in the Presidency towns of Calcutta, Madras and Bombay 
and applied to Europeans in the Mofussil. 


(a) Hypothecation Explained 


The security of hypothecation was borrowed from the civil law. It was 
the final state of the right in rem developed by the Roman jurisprudence. 
The earliest form of the Roman security, called fiducia, resembles the 
English mortgage. In this security an actual conveyance was executed by 
the debtor to the creditor on condition (contractus fiduciae) that on the 
repayment of the loan by a named day, the creditor would reconvey the 
property to the debtor. Naturally the debtor ran a great risk: With the 
ownership gone he had only a personal action against the creditor—Cicero 
Pro Caecina, 31-7-9. And the intervention of the praetor was a matter of 
time. 


The next step came with an edict: While the creditor retained possession 
of the property, its ownership remained with the debtor. This is known as 


G:M—5 
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pignus, which marked the second stage in the history of civil mortgages. 
However, the creditor did not always care to take possession of the thing 
pledged, nor did the debtor always wish to part with the possession. In this 
context Servius dispensed with the transfer of possession. Hence arose the 
hypotheca or pledge of a thing by a mere agreement without any formality 
and without the delivery of possession. Servius gave the creditor remedy 
against the debtor and all other persons and this established a true right 
in rem. And the creditor’s remedies in a hypothecation were two — (i) the 
right in rem, i.e. he could recover the thing pledged, and (ji) the right of sale. 
And Justinian enacted on the latter right thus: If the creditor had possession 
of the hypotheca he could not sue without giving a prior notice to the debtor, 
and in case he had no possession he must obtain a judicial decree. In either 
case he could not sell the hypotheca except after two years from either the 
notice or the decree—Just. C. 8, 34, 3: 1 Dig 13, 7, 4/13.7.5. 


Hypothecation could be created in two ways — (3) by agreement (nuda 
cousentio) or (ii) by operation of law (tacita hypotheca). The security given 
by the debtor was collateral to his own personal security, which was not 
determined by sale of the hypotheca except in so far as the amount obtained 
sufficed—Dig 12, 1, 28. Hypothecation as such has long ceased to exist, 
except that it survives only in a modified form in cases of holders of bottomry 
bonds, and of seamen in merchant service in respect of their unpaid wages 
and having a claim in rem against the ship. However, these cases are, 
strictly speaking, cases of liens rather than of hypothecation. A mortgage 
of moveable property without possession is the nearest survival of this form 
of absolute security. 


In France, however, it still exists under the name hypothegue. The 
hypotheca of the Scotch law is another relic, though it has a limited 
operation. Before 1882 many Indian cases had been decided on the 
analogy of hypothecation [Chatti Goundan v Sundaram 2 MHCR 51; Golla 
v Kali 4 MHCR 434; Sadagopa v Ruthna 5 MHCR 457; Lakshmandas v 
Dosrat ILR (1882)6 Bom 168 (FB)]. Now, they would be classed under 
simple mortgage or charge—Gour, H.S.: Law of Transfer in British India, 
6th Ed., pp. 891-92. 


‘Hypotheca’, which was a term of the Roman law, might be either express 
or implied; express where the parties upon the occasion of a loan entered 
into an express agreement to that effect; or implied, as, e.g., in the case 
of the stock and utensiis of a farmer, which were subject to the landlord's 
right as a creditor for rent; whence the Scotch law of hypotheca — see Black’s 
Legal Dictionary, 6th Ed., p. 742. 

‘Hypothecate’ means to pledge a property as a security or collateral for 
a debt, where generally there is no physical transfer of the pledged property 
to the lender. 
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Hypothecation does not create any bar in exercising agreement of sale 
of the hypothecated property as in hypothecation title of the property is not 
transferred — Ratan Pal v Kunwar Pal AIR 2001 All 224. 


Hypothecation is a specie of pledge. Hypothecation, though not neces- 
sarily accompanied by possession of the property and though it may not 
create a title as such, would indeed provide a security. Hypothecation does 
not create a charge — Hindustan Machine Tools v Nedungadi Bank AIR 1995 
Kant 185. The bank is entitled to even retain possession and sell and also 
to exercise the right of private sale in respect of the property hypothecated 
—S.Y.C.W.&S. Mill’s case, in re AIR 1969 Mys 280; see also Pramatha Nath 
v Maharaja Probirendra AIR 1966 Cal 405. 


In hypothecation title to the property is not transferred. As such, 
hypothecation does not create any bar to contract for sale of the hypoth- 
ecated property — Ratan Pal v Kunwar PalAIR 2001 All 224. 


(b) Nature of Securities 


1. Simple mortgage.—A simple mortgage corresponds to the hypoth- 
ecation of the Roman law and the systems founded upon it. In a pure simple 
mortgage the mortgagee is not put into possession of the property pledged 
to him. He has not, therefore, the right to satisfy the debt out of the rents 
and profits, nor can he acquire the absolute ownership of the estate by 
foreclosure. To borrow the language of English law, a simple mortgage is 
in the nature of a ‘equitable charge’. It does not vest any ‘estate’ in the 
mortgagee, but only creates a charge as incident to the debt. 


Section 58(b) of the T.P. Act defines ‘simple mortgage’. 
The characteristics of a simple mortgage follow are— 
(1) that there must be a loan; 


(2) that the mortgagor must have bound himself personally to repay 
the loan; 


(3) thatto secure the loan he has transferred to the mortgagee the right 
to have specific immovable property sold in the event of his having 
failed to repay; and 


(4) that possession of the property has not been and is not to be 
transferred to the mortgagee during the pendency of the mortgage 
— Dalip Singh v Bahadur 34 All 446. 


A simple mortgage consists of two parts: (1) A covenant on the part of 
the mortgagor to pay the debt, and (2) an agreement empowering the 
mortgagee to realise his money out of the property pledged to him. The 
pledgee must, however, ordinarily obtain a decree directing a sale in order 
to make his security available. In the case of a simple mortgage, therefore, 
the mortgagee has, generally speaking, on the default of the debtor, a two- 
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fold cause of action: one arising out of the breach of the covenant to repay 
and the other arising out of the hypothecation; and he can sue the mortgagor 
on both the causes of action in one suit [But the mortgagee is not bound 
to sue for both the remedies simultaneously; and notwithstanding the 
provisions of Order 2, rule 2 of the Code of Civil Procedure, he may, if he 
likes, bring his action on the covenant first and then sue for the sale of the 
mortgaged property — See Order 34, rule 14, C.P.C.]. 


If he sues on the personal undertaking only, he obtains what is known 
as a money-decree; if he sues on the contract of hypothecation, he obtains 
an order for the sale of the property — Wahid-un-nissa v Gobardhan 22 All 
453. Both remedies may be pursued at the same time, although of course 
the claimant cannot recover more than the amount due on the obligation 
— Muni Reddi v Venkata 3 MHCR 241. His failure to seek one or other of 
the two remedies in the same suit does not in any case bar his right to 
enforce the remaining remedy by a separate suit, since the causes of action 
in the two cases are different — Piari v Khiali Ram 3 All 857. 


Notwithstanding the pledge, the mortgagor remains the owner of the 
property, and may deal with it in any manner he pleases, not inconsistent 
with the condition of the mortgage. Subject to the charge created by the 
mortgage, he may alienate his property in part or wholly — Wahid-un-nissa 
v Gobardhan 22 All 453. 


The personal liability created by a simple mortgage being separable 
from the obligation in rem created by the pledge, the mortgagee may sue 
the debtor personally, although he may not be able to enforce his security 
as, for instance, in a case in which, owing to want of registration, no 
mortgage has been effectually created [Luchmeput v Khyrat (1869)4 BLR 
(FB) 88: 12 WR (FB) 11; Nemdhari v Bissesswari (1898)2 CWN 591; 
Ulfatunessa v Hussain ILR (1883)9 Cal 520; in the last case, however, the 
decision turned upon a somewhat different point]. But the transaction may 
not always be divisible, and difficult guestions of construction freguently 
arise, owing to the loose manner in which deeds are drawn up in this country. 
Legal experts are very seldom employed in India, and the most important 
documents are prepared by persons of little education and with as much 
knowledge of the law as the village school master so gratefully remembered 
by the English bar down to the beginning of the last century. The 
consequence of this state of things is, as one would expect, that a great 
deal of expensive litigation arises out of questions of construction of 
extremely ill-drawn deeds [For instances, see Matungini v Ram (1878)2 
CLR 428; Miller v Runga ILR (1885)12 Cal 389; see also Jogeswar v 
Nitaichand (1870)4 BLR App 48, where a decree was given only against 
the defendant's moveable property. But see Uma v Uma (1871)6 BLR App 
117; Webb v Rinchiden (1870)14 WR 214; Venkatarayudu v Papi iLR 
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(1884)8 Mad 182; cf. Chatter v Thakuri ILR (1898)20 All 512; In re McHenry 
(1894)3 Ch 200). 


The outstanding characteristic of a simple mortgage is that possession 
is not delivered to the mortgagee, but remains with the mortgagor. Where 
possession is not delivered to the mortgagee, but there is merely a 
stipulation in the deed that if the mortgagor fails to pay interest in any year, 
he will deliver the property to the possession of the mortgagee, it does not 
convert the simple mortgage into a usufructuary mortgage — Yashvant v 
Vithal 21 Bom 267 (272); Lingam Krishna v Sri Mirza 15 CWN 441 (443) 
(PC): 21 MLJ 1147: 10 IC 72; Rajah Sethrucharla v Maharaja of Jaypore 
1916 MWN 334: 35 IC 411 (412); Ramayya v Venkatarama 13 MLJ 2; 
Chhinga Ram v Nihal Singh AIR 1963 Raj 100. In Lalta Prasad v Hari Lal 
16 OC 90: 19 IC 748, this kind of mortgage was treated as a combination 
of a simple and a usufructuary mortgage, and would now fall under the new 
definition of anomalous mortgage given in clause (g) of this section. The 
combination of a simple with a usufructuary mortgage is an anomalous 
mortgage. 


(1) Right to have mortgaged property sold.—Where a deed speaks 
of repayment of the loan and promises not to transfer the property till such 
repayment, but does not give the right to have the property sold to the 
mortgagee, it is not a simple mortgage — Mohan Lal v Indomati 39 All 244 
(FB). 

The most essential of the elements which constitute a simple mortgage 
is the right to cause the property to be sold — a right without which the 
transaction, whatever else it may be, certainly cannot be called hypotheca- 
tion, pledge or simple mortgage. The right does not come into existence 
when the actual sale takes place by virtue thereof, but it comes into 
existence at the time when the mortgage is made; it subsists in the property 
even afterwards so long as the mortgage-money remains unpaid; it limits 
the interests of the mortgagor as they were at the time of the mortgage — 
Gopal v Parshotam 5 All 121 (138). If an instrument is expressly stated to 
be a mortgage, and gives the power of realisation of the mortgage-money 
by sale of the mortgaged premises, it should be held to be a mortgage. If, 
on the other hand, the instrument is not on the face of it a mortgage, but 
simply creates a lien or directs the realisation of money from a particular 
property without reference to sale, it creates a charge — Govinda v Dwarka 
35 Cal 837 (844): 12 CWN 849. 


The right of sale is an essential incident in a simple mortgage and 
inheres as well in puisne and mesne as in prior mortgagees. The puisne 
or mesne mortgagee is not bound by the terms of the prior mortgage or 
mortgages, but is entitled to bring the mortgaged property to saie subject 
to such prior mortgage or mortgages — Matadin v Kazim 13 All 432 (FB). 
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The words ‘cause the mortgaged property to be sold’ imply that the 
mortgagee has no power to sell the property without the intervention of the 
court — Kishan Lal v Ganga Ram 13 All 28. A simple mortgage does not 
directly confer on the mortgagee the power of private sale; in order to make 
his security available, he must obtain an order of a civil court for sale — 
Wahid-un-nissa v Gobardhan 22 All 453. 


The right to cause the mortgaged property to be sold may be conferred 
by implication, not necessarily by express words — Ponnuranga v 
Thandavarada 1915 MWN 21: 26 IC 274; Venkatarama.v Suppa Nandan 
27 MLJ 58: 24 IC 24. Words of hypothecation and simple mortgage have 
always been understood to import the right of the mortgagee to bring the 
property to sale for satisfaction of his claim — Kishan Lal v Ganga Ram 13 
All28; Balasubramania v Sivaguru 21 MLJ 562; Yeshvant v Vithal21 Bom 
267 (271). Such words, for instance, as rehan (mortgage), arh and 
mushtaghrag have been held to be themselves sufficient to convey the right 
— Gouhar v Ajudhia 20 IC 870 (Oudh); Kishan Lal v Ganga Ram 13 All 28; 
Dalip Singh v Bahadur Ram 34 All 446. Security mortgages such as nazar 
gahan or taran gahan mortgages are mortgages proper; the power of 
compulsory sale to realise the debt in such a transaction is itself a right or 
interest in immovable property transferred tothe creditor— Datta Dudheswar 
v Vithu 20 Bom 408 (FB). 


Where the mortgagor stipulated that if he failed to pay the interest in any 
year or any instalment of principal, the mortgagee would be entitled to take 
possession of the property, held that the mortgagee had the right either to 
bring the property to sale or to sue for possession; his remedy was not 
limited to a suit for possession — Lingam Krishna v Sri Mirza 15 CWN 441 
(442, 443) (PC), 13 Bom LR 447, 8 ALJ 594, 10 IC 72, 21 MLJ 1147; Rajah 
Sethrucharla v Maharaja of Jaypore 1916 MWN 334: 35 IC 411 (412); Lalta 
Prasad v Hari Lal 16 OC 90, 19 IC 748. Whether his primary remedy is a 
suit for possession or a suit for sale depends upon the construction of the 
deed —see Deputy Commissioner v Rampal 11 Cal 237 (243, 244) (PC). 
Where a lessee creates a simple mortgage in respect of his leasehold 
interest undertaking personal liability to pay but under a separate deed the 
mortgagee is given possession of the mortgaged property the mortgage 
is not converted into a usufructuary mortgage, and the remedy of the 
mortgagee is to enforce his mortgage and not to resist the decree for 
ejectment obtained by the lessor against the lessee — Kshiroda Sundari 
v Bhupendra Mohan AIR 1961 Assam 70. 


(2) Simple mortgage and charge.—There is a distinction between 
simple mortgage and charge. In the first place a specific property in 
immovable property is transferred in a simple mortgage, while in a charge 
no interest is transferred. Secondly, the creation of a mortgage necessarily 
implies the existence of a debt, which is absent in a charge. Thirdly, a charge 
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can be created by act of parties or by operation of law, whereas a mortgage 
comes into being by agreement only. Fourthly, the property mortgaged is 
specific, but a charge may be upon a person's property and wealth. Finally, 
a plea of purchase for value will be of no avail against a mortgage, though 
it may be a good defence against a charge. 


The question to be decided by the court is whether the agreement 
creates a charge /n praesenti. A mere agreement to create a mortgage is 
neither a mortgage nor a charge— J. K. (Bombay) Private Ltd. v New Kaiser- 
I-Hind Spinning & Weaving Co. AIR 1970 SC 1041. A charge is wider than 
a mortgage and as such a mortgage is included in it also. Hence, every 
mortgage is a charge, but every charge is not a mortgage—Dattatraya 
Shankar Mote v Anand Chintaman Datar (1974)2 SCC 799. What is 
necessary is that the underlying intention is to be gathered from the 
document concerned— Tarachand v Kesarimal AIR 1973 Raj 123. 


(3) Personal covenant v Proviso for redemption.—in a simple 
mortgage, the security for the debt is two-fold—(/) the property, and (ii) the 
personal obligation. The first relates to the transfer of power of sale to the 
mortgagee. As observed by Lord Hobhouse:"'In default of payment a simple 
mortgage gives to the mortgagee a right not to possession but to sale which 
he must work out in execution proceedings'—Sri Raja Papammarao v 
Ramachandra Razu 23 IA 32. This power of sale need not be expressly 
conferred but may be implied from the terms of the mortgage— Subbaraya 
v Pichaipillai AIR 1937 Mad 148. However, this is to be exercised only 
through the court.'The fact that there is a term in the mortgage entitling the 
mortgagee to take possession of the hypotheca or mortgaged property in 
some contingency, such as the non-payment of interest, does not convert 
the mortgage into a simple mortgage—Bhupati Devi v Gajapathiraj 15 CWN 
441 (PC). 

The existence of a personal liability is of the very essence of a simple 
mortgage— Rama Brahman v Venkata Narasu 23 MW 131. The guestion 
is one of construction of the document. However, a covenant to repay differs 
from a proviso for redemption—Bhutnath v Gopal AIR 1940 Cal 436: 44 
CWN 761. The latter does not impose personal liability. Thus a covenant 
is ineffective to create personal liability wherein it is stated that'on payment 
of the sum of Rs. 4,000, you shall receive the same and make over the 
property and documents’. As observed by Sundaram Chetty J.: ‘In (the) 
mortgage document there are no words, such as ‘we shall take back and 
enjoy the lands’, ‘we shall redeem and take back the lands’. What is stated 
is that on payment of the balance of the principal money the mortgagee 
should receive it and make over the property to the mortgagor. That is only 
a proviso for redemption in which the duty of the mortgagee is expressly 
specified—Damodara v Chandapur ILR 56 Mad 892: AIR 1933 Mad 613. 
However, there is a presumption of personal liability. A loan prima facie 
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involves a personal liability. And this liability is not displaced by the mere 
fact that security is given for the repayment of the loan, unless the nature 
and the terms of such security negative any personal liability on the part 
of the borrower. 


(4) Mortgagee’s remedy.—The mortgagee has a two-fold cause of 
action — one arising out of the breach of the covenant to repay; and the other 
out of the hypothecation and he can sue the mortgagor or both the causes 
of action in one suit—Md. Sayeed v Abdul AIR 1947 Lah 40: ILR 1946 Lah 
805 (FB); L. K. Bhupati v Sri M. Maharaja M. Sultan 15 CWN 441 (PC).A 
simple mortgagee is entitled to a decree for sale as a matter of course. lt 
is settled that if a mortgage deed contains a personal covenant to pay the 
principal or interest by the mortgagor, such a covenant implies the right of 
sale unless there is some specific term to the contrary—Md. Sayeed v Abdul 
AIR 1947 Lah 40: ILR 1946 Lah 805 (FB); L.K. Bhupati v Sri M. Maharaja 
M. Sultan 15 CWN 441 (PC). But a simple mortgagee cannot satisfy 
mortgagee his claim from the usufruct of the property nor he can acquire 
the absolute ownership of the property by foreclosure—WNrisingha v Rajnita 
AIR 1932 Pat 360. The two remedies may be pursued separately or 
concurrently. 


2. Mortgage by conditional sale 


(1) Essentials.—Clause (c) of sec. 58 of the T.P. Act defines ‘mortgage 
by conditional sale’. 

The proviso was added by the amending Act of 1929. But this amend- 
ment shall not have retrospective effect. The effect of this proviso is that 
if the condition for re-transfer is not embodied in the self-same document 
which effects or purports to effect a sale, the transaction will not be regarded 
as a mortgage by conditional sale within the meaning of sec. 58(c) — see 
Pandit Chunchun Zha v Sheikh Ebadat Ali AIR 1954 SC 345: (1955)1 SCR 
174: 1954 SCJ 469; Bhaskar Waman Joshi v. Narayan Rambilas AIR 1960 
SC 301: (1960)2 SCR 117: 1960 SCJ 327; Simrathumull v Nanja Lingich 
AIR 1963 SC 1182. 


Prior to the addition of the proviso to clause (c) of this section, a mortgage 
by conditional sale was usually made by two documents, one being a sale 
deed and the other containing the condition of reconveyance; and the 
question frequently arose whether the second document operated to 
convert the sale into a mortgage so as to give the vendor the right of 
redemption such as a mortgagor enjoys, or it simply stipulated that the 
vendor would have a right of repurchase. 

In construing the documents, the main question for enquiry was the 


intention of the parties, and this intention had to be gathered from the 
language of the documents themselves, the circumstances attending their 
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execution and from the conduct of the parties — Jhanda Singh v Sheikh 
Wahiduddin 33 All 585 (602), on appeal 38 All 570 (574) (PC); Ramdas 
v Brindaban 1931 ALJ 571: AIR 1931 All 113 (120, 121, 123); Madhwa v 
Venkata 26 Mad 662. The case had to be decided upon a consideration 
of the documents themselves with such extrinsic evidence of the circum- 
stances as might show in what manner the language of the documents was 
related to existing facts — Balkishen v Legge 22 All 149 (PC); Urbasi v 
Akhsoy (1977)1 CWR 310. If the documents purported to connote an 
absolute sale, it lay on the party who contended that it was a mortgage to 
prove his contention — Ramdas v Brindaban 1931 ALJ 571: AIR 1931 All 
113 (120, 121, 123). 


Where it is alleged that the deeds, though in form absolute transfers, 
were intended to be only mortgages, sec. 92 of the Evidence Act is no bar 
to the admission of evidence to show what was the true nature of the 
transaction — Maung Kyin v Ma Shwe 45 Cal 320 (PC). 


In a transaction entered into in 1915 it has been held that the two 
documents were evidence of one transaction and it was a mortgage by 
conditional! sale and not a sale — Prag Dutt v Hari Bahadur AIR 1947 All 
334: 1947 ALJ 271. 


The proviso, as it stands, lays down that if the sale and agreement to 
repurchase are embodied in separate documents, then the transaction 
cannot amount to mortgage by conditional sale, whether or not the 
documents are executed contemporaneously. A separate document for 
reconveyance cannot ipso facto convert it into a mortgage. 


Section 58, clause (c) of the Transfer of Property Act provides that in 
a mortgage by conditional sale the mortgagor ostensibly sells the mort- 
gaged property on condition that the sale (i) shall become absolute on 
default of payment of the mortgage money on a certain date, or (j) shall 
become void on such payment being made, or (Ji) that the buyer shall 
transfer the property to the seller on such payment. Of the three forms given 
in the Act, the first is the most usual form, the other two being very rare. 
Another form not mentioned is where it is stipulated that the mortgagee 
would be entitled to absolute ownership of the property after the foreclosure 
proceedings. The essential of this form of mortgage is that with the default 
of payment the transaction is closed and the mortgage security becomes 
the absolute property of the mortgagee. There is no personal liability on 
the part of the mortgagor to repay the debt. However, he retains his right 
of redemption which is lost only by a decree for foreclosure. Two features 
mark this type of mortgage—(a) ostensible sale, and (b) conditional sale. 


(a) Ostensible sale.—The transaction resembles a sale though in 
reality it is only a mortgage. To the sale, however, is attached a condition 
which makes it a mortgage by conditional sale. In case the parties intend 
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to do away with the relationship of debtor and creditor, the transaction 
becomes a sale and not a mortgage at all. This is a mortgage which works 
itself out into a sale on default of payment. And this has been recognised 
by the Privy Council in Balkishen v Legge 27 IA 58: ILR (1899)22 All 149. 
The expression ‘ostensible sale’ means ‘a transaction which takes the 
outward form of a sale, for the essence of a mortgage by conditional sale 
is that though in substance it is a mortgage it is couched in the form of a 
sale with certain conditions attached'—Pandit Chunchun Jha v Sheikh 
Ebadet Ali AIR 1954 SC 345: (1955)1 SCR 174, 181, per Bose J. There 
must be an ostensible sale and not a real sale. 


(b) Conditional sale.—The ostensible sale is, however, subject to the 
rider that it shall become absolute on default of payment on a certain date. 
This is the process of transforming the mortgage into a sale and it can be 
enforced by a foreclosure suit. The court can foreclose the mortgage, 
extinguish the mortgagor's right and thereby convert the mortgage by 
conditional sale into an absolute sale. 


The words ‘on a certain date’ in sec. 58, clause (c), sub-clause (1) refer 
to the ‘default’ mentioned therein and not to the ‘payment’ occurring in 
subsequent clauses—Padmanabha v Sitarama (1928)54 Mad LJ 96: AIR 
1928 Mad 28. And this is the holding of the Gujarat High Court as well— 
Asmel Bagas Abharam v Raj Mahijibhai Parbhasingh AIR 1974 Guj 19. 


(c) Characteristics of mortgage by conditional sale.—T he essential 
characteristic of a mortgage by conditional sale is that on breach of the 
condition of repayment within the stipulated period the contract executes 
itself and the transaction is closed and becomes one of absolute sale, to 
be enforced by foreclosure — Sheoram v Babu Singh 48 All 302: 24 ALJ 
295: AIR 1926 All 493: 94 IC 849. 


A mortgage by conditional sale is essentially a mortgage and, therefore, 
it is necessary that the relation of debtor and creditor should exist between 
the parties — Gurunath v Yamanava 35 Bom 258 (260). 


In this class of mortgage, the mortgagor ostensibly sells the mortgaged 
property. The word ‘ostensible’ means that the object bears the appearance 
of a sale, but is not really a sale. If the parties have intended it to be a 
sale, then of course it cannot be a mortgage. The test is the intention of 
the parties — Mumtaz v Lachhmi AIR 1929 All 174 (178). A mortgage by 
conditional sale is an ostensible sale, that is, it is executed in the form of 
a sale (with a condition attached to it). But where the mortgagor puts the 
mortgagee in possession of the mortgaged property and the deed provides 
that the mortgagee shall enjoy the property, paying the revenue to the 
Government, that the principal and interest shall be repaid on acertain date, 
and that in default the mortgagor shall give up the lands as sold to the 
mortgagee and shall execute a proper sale-deed, the transaction is not 
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a mortgage by conditional sale, but is a combination of a simple mortgage 
and a usufructuary mortgage — Kandula Venkiah v Donga Pallaya 43 Mad 
589 (599) (FB), i.e. an anomalous mortgage — Rashbehary Ghose on Law 
of Mortgage, 6th Ed. 1988, pp. 89-90, 106. If the document neither 
ostensibly nor otherwise purports to be a sale deed, it does not satisfy the 
requirements of a mortgage by conditional sale — Venkiah v Donga Pallaya 
43 Mad 589 at p. 603 (FB). 

The conveyance may ostensibly be a deed of sale, with all the 
phraseology employed in drafting sale-deeds but if that sale is in reality 
subject to a condition of retransfer on payment of the amount, the law 
regards it as a mortgage by conditional sale. The presence in the deed of 
such words as imply a mortgage is not absolutely necessary. The cardinal 
point is whether the sale is subjectto a condition of repurchase on payment 
— Mathura v Jagdeo AIR 1927 All 321 (326); Lalta Prosad v Jagdish 48 
All 787: 24 ALJ 1057: AIR 1927 All 137 (143). 


'Mortgage-money' in this clause means the purchase-price, along with 
interest or without it, and after deduction or addition of any further sum, 
according as this Act prescribes such interest, addition or deduction — Lalta 
Prosad v Jagdish AIR 1927 All 137. 


Even though the transaction is contained in one document, it is not by 
itself sufficiently conclusive that the transaction is a mortgage. The intention 
of the parties is material for deciding whether the transaction is a sale or 
a mortgage — Mumtaz Begum v LachhmiAIR 1929 All 174 (178, 179, 180); 
Bairagi Charan v Lakshmidhar AIR 1964 Ori 17. A mere agreement to 
reconvey does not convert the sale into a mortgage irrespective of the 
intention of the parties — Muthuvelu v Vythilinga 42 Mad 407 (418) (FB); 
Rajat Chandra Deka v Dhani Ram AIR 1965 Assam 90. 

Where a term in a document provides that the person placed in 
possession should pay certain portion of the produce to the executant 
equivalent to a net annuity, it is not inconsistent with the document being 
a mortgage — Gurunath v Suryakant ILR 1940 Bom 453: AIR 1940 Bom 
225: 42 Bom LR 399. Intention of the parties is to be ascertained ona 
consideration of the contents of the documents and other admissible 
extrinsic evidence — Urbasi v Akshoy (1977)1 CWR 310. 


A mortgagor does not lose his title or his right to possess on the date 
of the mortgage, even if the mortgage is by conditional sale — Gangaprasad 
v Iswarsingh AIR 1939 Nag 287: 1939 NLJ 429. 

The English rule that ‘once a mortgage always a mortgage’ applies to 
a mortgage by conditional sale and consequently the condition, that if the 
mortgaged property were not redeemed within the period stipulated, the 
mortgagee should become the absolute owner thereof, cannot be enforced 
— Venkatasubbiah v Jumma Mosque AIR 1941 Mad 666: (1941)1 MLJ 754: 
1941 MWN 532. 
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(2) Mortgage by conditional sale v Sale with a clause for repur- 
chase.—A mortgage by conditional sale, as defined in sec. 58, clause (c), 
is seldom to be found in practice. Hence, mortgages when drawn without 
reference to the clause are usually those called gahan lahan or bye-bil- 
wufa. These mortgages are, strictly speaking, different from a mortgage by 
conditional sale in which the transaction takes the form of a sale defeasible 
on condition. In the gahan /ahan, however, the transaction is primarily one 
of a mortgage covenanted to become irredeemable on failure of payment 
on the date fixed therein. Since the law does not permit these conditions 
to be literally enforced, there is scarcely any difference in the result between 
the two mortgages quoted. 

The scope of sec. 58(c) has been discussed in Chunchun Jha v Ebadat 
Ali AIR 1954 SC 345; Bhaskar v Narain AIR 1960 SC 301; Vidhyadhar v 
Manikrao AIR 1999 SC 1441. 


(a) Distinction. Of a deed purporting to effect a sale contains any one 
of the three conditions mentioned in the clause, the deed is, by reason of 
the proviso, a mortgage by conditional sale—Debi Singh v Jagdish Saran 
AIR 1952 All 716 (FB). The effect of the proviso is that an ostensible sale 
with a condition for repurchase cannot be regarded as a mortgage unless 
the condition is contained in the same document. The object is to shut out 
the inquiry whether such a sale is a mortgage when the stipulation is 
contained in a separate document— Venkata v Veeraswami AIR 1946 Mad 
456; Bahadur v Motiram AIR 1972 Raj 250; H. N. Malak v Mohansingh AIR 
4974 Bom 136. The proviso is in the negative form and, therefore, it cannot 
be said that wherever there is a condition of reconveyance in a deed of sale 
the transaction is to be regarded as a mortgage. It still depends on the 
intention of the parties as gathered from the document itself and the 
surrounding circumstances—Bhaiyalal v Keshorilal AIR 1950 Nag 198; 
Quyumunnissa v Rashidul Malik AIR 1952 All 200. 


A mortgage by conditional sale differs from a sale with a clause for 
repurchase. The two things may resemble one another closely in form, but 
they differ widely in their incidents. If there is a bona fide sale with a condition 
for repurchase, the power must be exercised strictly in compliance with the 
terms of the condition; while in the case of a mortgage, a failure to fulfil the 
strict terms of the agreement is not immediately followed by a forfeiture of 
the property. The reason for this distinction is said to be that in the case 
of a bona fide sale with an option to the vendor to repurchase within a given 
time, there is no equity whatever to relieve against the sale, soas to deprive 
the purchaser of his property; but in the case of a mortgage, the transaction 
is regarded only as a security, and the mortgagee is, therefore, sufficiently 
compensated if he is allowed interest in default of payment at the appointed” 


time. 
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In Umabai v Nilkanth (2005)6 SCC 243, the sale deed and the deed of 
agreement were executed on the same day. On the basis of the transaction 
evidenced by the said two deeds, it was urged that it was a mortgage by 
conditional sale. The apex court has observed, “In view of the express 
provisions contained in section 58(c) of the Transfer of Property Act, 
indisputably the transaction in question was not a mortgage by way of 
conditional sale”. It is further observed that “there exists a distinction 
between mortgage by conditional sale and a sale with a condition of 
repurchase. In a mortgage the debt subsists and a right to redeem remains 
with the debtor; but a sale with a condition of repurchase is not a lending 
and borrowing arrangement. There does not exist any debt and no right to 
redeem is reserved thereby. An arrangement to sell confers merely a 
personal right which can be enforced strictly according to the terms of the 
deed and atthe time agreed upon". It is submitted that the question whether 
the deed of sale and agreement to repurchase, taken together, can be 
construed as a loan transaction or a loan in substance has not been gone 
into in this case. This question is principally a question of fact and in the 
given case there was no evidence to invite a decision on that aspect. The 
only aspect that has been considered in this case is whether the plaintiff 
is entitled to a decree for specific performance of the contract of repurchase. 


The leading English case on the subject is Alderson v White(1858)2 De 
Gex & J 97: 35 Digest (Repl) 285, where a very stale claim to redeem was 
put forward by the apparent vendor on the basis of two instruments, one 
of which was on the face of it an absolute conveyance, while the other gave 
the vendor a right to repurchase the property on payment of the purchase 
money. In support of the claim, it was contended that the costs of the 
transaction had been paid wholly by the person who professed to sell the 
property and not by the vendee. It was also contended that the vendee had 
not only used the word interest but had spoken of his security on the estate 
in his will. But these circumstances were not deemed incapable of 
explanation, and in the absence of more cogent evidence the court refused 
to hold that the instrument of conveyance was not what is it purported to 
be—See the remarks on this case in Dart's V. ‘and p. 834. The true ratio 
decidendi, however, is to be found in the concluding remark of the Lord 
Chancellor: ‘| agree with the observation of Lord Manners in Goodman v 
Grierson (1813)2 Ball 8 B 274: 35 Digest (Repl) 281, and.l think that the 
court ought not to cut down the rights of the purchaser unless it can see 
its way clearly to his having the rights of a creditor. And this rule was followed 
by their Lordships of the Privy Council in a case in which they observe that 
prima facie an absolute conveyance, in which there is nothing to show that 
the relation of debtor and creditor should exist between the parties, does 
not cease to be a conveyance so as to be converted into a mortgage, merely 
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because there is a right to repurchase the property—Bhagwan v Bhagwan 
(1890)17 IA 98: ILR 12 All 387 (PC); Jhanda v Wahid-ud-din (1916)43 IA 
284: ILR 38 All 570 [disting. Hub Ali v Wazir-un (1906)3 CLJ 601: 10 CWN 
778). 


A bona fide sale with a condition for repurchase is very rare in this 
country, while it is a very common practice with mortgagees to take a 
conveyance of the property from the mortgagor with a condition for 
repurchase as security for the loan. The mortgagee either takes the rents 
in lieu of interest, or allows the mortgagor to remain in occupation on paying 
interest on the mortgage money under the name of rent. Of course, if the 
transaction is not really a mortgage, but only a sale with an option to 
repurchase, the parties would not stand in the relation of mortgagor and 
mortgagee. Such a transaction is perfectly lawful, and although time is not 
ordinarily regarded as of the essence of a contract relating to the sale of 
land, it may be conceded that the principle should not be extended to a one- 
sided covenant for repurchase [It is submitted that in view of the proviso 
to clause (c) of sec. 58 of the T.P. Act, the whole question may be judged 
froma different angle. If the stipulation as regards repurchased is embodied 
in the deed, which purports to be a sole deed, then the presumption will 
be that it is mortgage by conditional sale. The Supreme Court in Pandit 
Chunchun Jha v Sheikh Ebadat Ali AIR 1954 SC 345: (1955)1 SCR 174: 
1954 SCJ 469: 1954 SCA 61 observed, “The Legislative has made a clear- 
cut classification and excluded transactions embodied in more than one 
document from the category of mortgages, therefore it is reasonable to 
suppose that persons who, after the amendment, choose not to use two 
documents, do not intend the transaction to be a sale, unless they displace 
that presumption by clear and express words, and if the conditions of sec. 
58(c) are fulfilled, then we are of the opinion that the deed would be 
construed as a mortgage”. The observation that such a presumption can 
be rebutted “by clear and express words", it is respectfully submitted, are 
too wide. It cannot be said that as a corrolary to the proviso to sec. 58(c), 
that whenever the sale and condition to repurchase are contained in the 
self-same document, it cannot but be mortgage by conditional sale. 


Undoubtedly, a presumption in favour of mortgage arises but it is a 
rebuttable presumption. The onus would be upon the party (mortgage) to 
establish that it was an out and out sale. It is well-settled that the 
nomenclature given to the document or the form in which it is concluded 
is not conclusive, and what is relevant is the intention of the parties. The 
intention has to be gathered from the document and other attendant 
circumstances. Giving the face value to the proviso, a transaction cannot 
be deemed to be a mortgage unless the condition as to repurchase is 
embodied in the document which effects or purports to effect the sale. But 
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the converse does not necessarily follow. That is, if the condition as to 
repurchase is incorporated in the deed purporting to effect a sale, it does 
not mean that mortgage is necessarily intended, though the presumption 
would be that it is a mortgage. And unless the presumption is displaced, 
the deed would be taken as a mortgage by conditional sale. In a later 
decision it has been held by the Supreme Court that the question whether, 
by incorporation of such a condition, a transaction ostensibly of sale may 
be regarded as a mortgage is one of intention of the parties, to be gathered 
from the language of the deed interpreted in the light of the surrounding 
circumstances” — Bhaskar Waman Joshi v Narayan Rambilas AIR 1960 SC 
301: (1960)2 SCR 117: 1960 SCJ 327: (1960)2 SCA 189]. 


Again, in spite of the bar contained in the proviso a transaction effected 
by two separate documents — a sale deed and an agreement for 
repurchase — may be not a mortgage by conditional sale but a loan 
trnasaction or loan in substance. In a recent decision the Supreme Court 
observed: 

“As the sale and agreement of repurchase are contained in two 
separate documents although contemporaneously executed, the 
transaction cannot be treated to be a ‘mortgage’ as defined in sec. 
58(c) read with proviso thereunder of the Transfer of Property Act but 
it seems to a trnasaction akin to a ‘mortgage — if not’ mortgage 
proper” — Shyama Singh v Daryao Singh AIR 2004 SC 348. 


In such a case the onus will be upon the executant of the sale deed to 
establish that the intention of the vendor was to borrow money on the 
security of the property which has been ostensibly sold to the lender and 
the latter although agreed to that insisted for two separate documents. 
Various factors are to be taken into consideration to ascertain the real 
nature of the transaction. Where the transaction is a sale on the face of it, 
the onus of showing that it is really a mortgage is on the person who 
contends against the tenor of the document — see Bhaskar Waman v 
Shrinarayan AIR 1960 SC 304. 


The form of the document is inconclusive. The real test is the intention 
of the parties together with the surrounding circumstances for which oral 
evidence can be let in, but subsequent conduct would be inadmissible in 
evidence — Palani v Thirumalai AIR 1982 SC 57. When a document on the 
face of it appears to be a sale deed, the burden of proving it to be a deed 
‘of mortgage will rest on the party alleging it to be so. To discharge the burden 
the contemporaneous contract of the parties may be proved, if it is 
permissible under proviso (b) to sec. 92 of the Evidence Act — Palani v 
Thirumalai AIR 1982 SC 57. 


In a sale with a condition of repurchase the ownership vests in the 
transferee from the date of the document and there is no question of any 
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debt being in existence after the transaction. In a case of mortgage by 
conditional sale the debt subsists and a right to redeem remains with the 
debtor — Adbul Latif v Gani43 CWN 1221: AIR 1939 Cal 730; Unrichirakutty 
v Kuttimalu ILR (1967)2 Ker 69; Jakeria Mondal v Md. Isman Ali Mondal 
63 CWN 430. The right to repurchase is lost if the original vendor fails to 
act punctually according to the terms of the contract to reconvey and there 
is no question of granting relief against forfeiture — K. Simrathmull v 
Manjalingiah Gowder AIR 1963 SC 1182. 


The Supreme Court has considered this question in may other cases, 
viz., Simrathmull v Manjalingiah AIR 1963 SC 1182; Tamboli Ramanlal v 
Ghanchi Chimanlal AIR 1992 SC 1236; Vidhyadhar v Manikrao (1999)3 
SCC 57; Mushir Mohammed Khan v Sajeda Bano (2000)3 SCC 536. 


The distinguishing features of ‘mortgage by conditional sale’ vis-a-visa 
sale under sec. 54 with a condition of repurchase have been considered 
in PL. Bapuswami v N. P Gounder AIR 1966 SC 902 and the apex court 
observed as follows: 


“The proviso to section 58(c) of the Transfer of Property Act was 
added by Act 20 of 1929. Prior to the amendment there was a conflict 
of decisions on the question whether the condition contained in a 
separate deed could be taken into account in ascertaining whether 
a mortgage was intended by the principal deed. The Legislature 
resolved this conflict by enacting that a transaction shall not be 
deemed to be a mortgage unless the condition referred to in the 
clause is embodied in the document which effects or purports to effect 
the sale. But it does not follow that if the condition is incorporated in 
the deed effecting or purporting to effect is a sale a mortgage 
transaction must of necessity have been intended. The question 
whether by the incorporation of such a condition a transaction 
ostensibly of sale may be regarded as a mortgage is one of intention 
of the parties to be gathered from the language of the deed 
interpreted in the light of the surrounding circumstances. The defi- 
nition of a ‘mortgage by conditional sale’ postulates the creation by 
the transfer of a relation of mortgagor and mortgagee, the price being 
charged on the property conveyed. In a sale coupled with an 
agreement to reconvey there is no relationship of debtor and creditor 
nor is the price charged upon the property conveyed, but the sale is 
subject to an obligation to retransfer the property within the period 
specified. The distinction between the two transactions is the rela- 
tionship of debtor and creditor and the transfer being a security for 
the debt. The form in which the deed is clothed is not decisive. The 
question in each case is one of the determination of the reat character 
of the transaction to be ascertained from the provisions of the 
document viewed in the light of surrounding circumstances. If the 
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language is plain and unambiguous it must in the light of the evidence 
of surrounding circumstances be given its true legal effect. If there 
is ambiguity in the language employed, the intention may be 
ascertained from the contents of the deed with such extrinsic 
evidence as may by law be permitted to be adduced to show in what 
manner the language of the deed was related to the existing facts.” 


There was a stipulation in the document that the defendant should 
reconvey the property to the plaintiff on his repaying after 5 years but before 
the end of the 7th year. Held that the transaction was a mortgage by 
conditional sale and not a sale with option to repurchase — P L. Bapuswami 
v N. P Gounder AIR 1966 SC 902. 


In Santosh Kumar Sarder v Nilratan 2002 AIHC 3479 (Cal), the 
concurrent findings of the courts below were: (/) that the price mentioned 
in conveyance deed was fair; (ji) that there was no agreement to pay any 
interest; (ji) that there was no pre-existing debt; and (iv) that the purchaser 
took possession of the property purchased by him. In view of the above 
findings it was held that the transaction was an outright sale and not a loan 
transaction. The ratios of the following decisions were followed — /shwar 
Dass v Sohan LalAIR 2000 SC 426: (2000)1 SCC 434; State of Rajasthan 
v Harpool Singh (2000)5 SCC 652; Rajappa v Mahadev AIR 2000 SC 2108: 
(2000)6 SCC 120; Uday Chand v Saibal AIR 1988 SC 367; Budhwanti v 
Gulab AIR 1987 SC 1484; Sk. Abdul v Sudhakanta 88 CWN 915; Banku 
Behari v Kalyani 70 CWN 139; Manindranath v Narendra (1980)2 Cal LJ 
70; Chunchun Jha v Ebadat Ali AIR 1954 SC 34; Shazadi v Sheikh Jamal 
17 CWN 1053; Bhagwan Sahai v Bhagwan Din 12 All 387 and Alderson 
v White (1858)44 ER 924: 6 WR 242. 


It would thus appear that in a sale with a condition for repurchase the 
ownership vests in the transferee from the date of the document and the 
debt does not exist after the date of the transaction. Secondly, the right of 
repurchase can be exercised only on a strict compliance with the terms of 
the agreement. On the other hand, in a mortgage by conditional sale, the 
debt subsists and the right to redeem remains with the debtor— Raj Chandi 
Charan v Tara Nath AIR 1942 Cal 452 (453). In Alderson v White [(1858)2 
DG 8 J 97, 105: 35 Digest (Repl) 285] Lord Chancellor Cranworth said: 
'Prima facie an absolute conveyance containing nothing to show that the 
relation of-debtor and creditor is to exist between the parties does not cease 
to be an absolute conveyance and become a mortgage merely because 
the vendor stipulates that he shall have a right of repurchase.’ These 
observations were subseguently guoted by the Priwy Council in Bhagwan 
Sahai v Bhagwan Din ILR 12 All 387 (PC). 


The abovenoted distinction is important for two reasons. In the first place, 
in a mortgage the time of repayment is not regarded as of the essence of 
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the contract. Even after due date the mortgagor can repay and redeem the 
mortgaged property, for the forfeiture clauses cannot be enforced according 
to its literal tenor. But, in the case of a sale the option to repurchase must 
be exercised strictly in terms of the contract so that on default of payment 
on the due date the option is irrevocably forfeited—Sriram v Rambilas ILR 
1947 Nag 127. Secondly, ina mortgage the mortgagor can assign his rights 
to an assignee who may redeem the property after paying the mortgage 
money. However, in a sale with a contract for repurchase, the benefit of the 
contract cannot be so assigned, since it creates a purely personal right— 
Situl Purshad v Luchmi Purshad ILR 16 Cal 30 (PC). 


(b) Tests to decide sale or mortgage. —Questions may arise as to the 
nature of a transaction when it consists of a document or of two documents 
— one, a sale and the other, an agreement to reconvey. The point to be 
decided is whether it is a sale or a mortgage. If the transaction purports 
to be a sale, the onus of showing that it is a mortgage lies on the person 
challenging it—Rai Chandi Charan v Tara Nath AIR 1942 Cal 452 (454). 
Similarly, where the document is apparently a mortgage, the onus lies on 
the person alleging it to be a sale to prove it— A.T. Chetly v Md. Kasim AIR 
1925 Rang 377 (379). However, the form of the transaction is not the final 
test. The intention of the parties in the transaction is the true test. If the 
transfer is only by way of security, the transaction is a mortgage [Montreal 
Trust Co. v British Columbia Land and Investment Agency Ltd. AIR 1936 
PC 65 (69)]; but if the parties intend a permanent transfer, it is a sale even 
though the deed is in the form of a mortgage—Ganesha Mudaliar v 
Gnanasikamani Mudaliar AIR 1925 Mad 37 (39). And the question in each 
case is a question of fact to be determined on the basis of the contents of 
the document and the surrounding circumstances—Thakar Dass v Tek 
Chand AIR 1944 Lah 175 (177-78). But oral evidence of such intention is 
not admissible because of sec. 92 of the Evidence Act, 1872. As held by 
the Gujarat High Court in /smai/ v Mujibbhai [AIR 1994 Guj 8] the court has 
to read the document as a whole. Where the first part of the document 
speaks about an outright sale while the second part contains reference as 
to getting the land redeemed, it was a mortgage by conditional sale and 
not a sale with right to repurchase [See Padmashree v Gowramma AIR 
1993 Kant 208]. Similarly, in Tamboli Ramanlal v Ghanchi Chimanlal [AIR 
1992 SC 1236] the Supreme Court pointed out that having regard to the 
distinction between a mortgage by conditional sale anda sale with an option 
to repurchase, one should be guided by the terms of the document alone 
without seeking much help from the case laws. The attendant circum- 
stances could be looked into only to gather the intention. Such an intention, 
if explicitly expressed in the document itself there is no scope for looking 
at the attendant circumstances. If there is no relationship of debtor and 
creditor, the question of the transaction being a mortgage by conditional 





Consensual Securities 83 


sale does not arise. In such a situation case laws can be referred to only 
to interpret any particular clause so as to gather the intention. Nomenclature 
of the document Is not decisive [See Askaran v Madan Lal AIR 1995 Raj 
130]. As observed by Lord Davey in Balkishen Das v Legge ILR 22 All 149 
(PC) : ‘The intention of the parties should be decided on a consideration 
of the documents themselves with only such extrinsic evidence of circum- 
stances as might be required to show the relation of the written language 
to existing facts’ And this has been reiterated by Lord Atkinson in Jhanda 
Singh v Sheik Wahid ILR 38 All 570 (PC); see also Uday Chand v Saibal 
Sen AIR 1988 SC 367; /ndira Kaur v Sheo Lal Kapoor AIR 1988 SC 1074. 


(i) The inadequacy of English tests.—n the first place, there is the 
‘no debt, no mortgage’ test as laid down in Alderson v White 
(1858)2 De Gex & J 97: 35 Digest (Repl) 285. 


In the English law, as we have already seen, there is either an 
express or implied covenant by the mortgagor to pay the debt, and 
even where there is no such covenant, a parol promise to pay 
would be implied from the mere fact of the acceptance of the loan; 
and the leading English case on the subject distinctly lays down 
that prima facie an absolute conveyance, which does not show that 
the relation of debtor and creditor should subsist between the 
parties, does not become a mere mortgage, simply because the 
vendor stipulates that he shall have a right of repurchase. In India, 
however, a mortgagee by conditional sale is not, as a rule, entitled 
to sue the mortgagor personally for the debt, and the mere absence 
of a right in the grantee to recover the purchase money cannot, 
therefore, show that the transaction is not a mortgage. The bye- 
bil-wufa or mortgage by conditional sale, as stated earlier, was 
introduced by Mahomedan lawyers to evade the precepts of their 
religion against lending money at interest, an object which may be 
accomplished either by means of a deed which purports to assign 
the property absolutely subject to a right of repurchase, or by 
means of two contemporaneous instruments, one of which pur- 
ports to effect an absolute and unconditional sale, while the other 
contains a stipulation that the apparent vendor shall have the right 
to repurchase the property. The old Mahomedan forms of convey- 
ancing have descended to us, and the bye-bil-wufa carries us back 
to Samarcand in the days when the casuistry of its lawyers was 
employed for the purpose of enabling the faithful followers of Islam 
to take interest on money with an easy conscience—See Rama 
v Samiyappa ILR (1881)4 Mad 179; Ali v Rahamat ILR (1892)14 
All 195. In the true bye-bi/-wufa, whatever may be the form, the 
mortgagor does not render himself personally liable. If he does not 
choose to redeem, the mortgagee cannot enforce payment and 
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must take the property which was given to him as security for better 
or worse. The test, therefore, whether the apparent vendee can 
exercise the rights of a creditor, cannot with propriety be applied 
in India and the broad rule laid down in A/derson v White (1858)2 
De Gex & J 97: 35 Digest (Repl) 285, ‘no debt, no mortgage’, may 
perplex but cannot guide our courts [Tukaram v Ramchand ILR 
(1901)26 Bom 252, 257; see Wajid v Shafakat ILR (1910)33 All 
122; Kasturchand v Jakhia (1915)17 Bom LR 928; Uttandi v 
Ragavachari ILR (1905)29 Mad 307; Ghulam v Niaz-un-nissa ILR 
(1910)33 All 337; Jhanda v Wahid-ud-din ILR (1911)33 All 585; in 
appeal ILR (1915)38 All 570, and the cases under sec.58, Transfer 
of Property Act]. As Chief Justice Edge points out, Indian docu- 
ments ought not to be construed as if they had been drafted by 
an English conveyancer familiar with eguity cases, which are 
wholly unknown to the people of India, and altogether inapplicable 
to the form and object of the contract of mortgage as understood 
by the parties [Ali v Rahamat ILR (1892)14 Ali 195; cf. Jairam v 
Makunda ILR (1904)26 All 337; see also Balkishen v Legge ILR 
(1897)19 All 434: (1899)27 IA 58: ILR (1899)22 All 149]. A/derson 
v White [(1858)2 De Gex 8 J 97: 35 Digest (Repl) 285] has, 
however, received a sort of sacramental stamp from the Privy 
Council [Bhagwan Sahai v Bhagwan Din ILR 12 All 387 (391) PC: 
(1890)17 IA 98]. 

It may be noted here that the formula ‘no debt, no mortgage’ was 
applied by the Bombay High Court in Abdulbhai v Kashi [ILR 
(1887)11 Bom 462]. However, the Allahabad High Court refused 
to apply this test on the ground that bye-bil-wufa mortgages are 
unknown in the Presidency of Bombay [Balkishen v Legge ILR 
(1897)19 All 434 (435)]. 


Secondly, there is the ‘inadequacy of the price’ test formulated by 
Butler for determining whether a conveyance is an absolute sale 
or a mere security. ‘If the money paid by the grantee’, says the 
learned Editor of Coke on Littleton, ‘was not a fair price for the 
absolute purchase of the estate conveyed to him; if he was not let 
into the immediate possession of the estate; if instead of receiving 
the rents for his own benefit, he accounted for them to the grantor, 
and only retained the amount of the interest; or, if the expense of 
preparing the deed of conveyance was borne by the grantor; each 
of these circumstances has been considered by the courts as 
tending to prove that the conveyance was intended to be merely 
pignorititious’ [Note, s. 332, Coke on Littleton, 205; see also 
Spence’s Equity, pp. 619-24; 8 Encyclopaedia, p. 472]. Two 
remarks may be made on that — the first is that the enumeration 
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does not profess to be exhaustive; the second, that the adequacy 
or inadequacy of the price paid on the transfer is a test which must 
be cautiously applied; for in estimating the amount of the consid- 
eration, the right of repurchase which must necessarily fetter the 
ownership of the buyer, is never wholly left out of account, and the 
mere inadequacy of the price, unless it is very great, is not therefore 
a safe test. 


It is impossible to lay down any hard and fast rule on the subject. 
Formulas may be very good in their way, but they sometimes fail 
us in crucial cases. All that we can safely assert is that the answer 
to the question, whether a transaction is a bona fide sale witha 
contract for repurchase, or a mere mortgage in the form of a sale, 
must depend upon the intention of the parties, which may be found 
in the deed itself or gathered from the circumstances attending the 
transaction [A/derson v White (1858)2 De Gex & J 97; Nallana v 
Palani (1865)2 Mad HC 420; Kakerlapady v Vatsavoy (1837)2 MIA 
1: 5 WRPC 117; Muttylol v Anunda (1849)5 MIA 72. Some of these 
cases show that even parol evidence would be admissible; but see 
Balkishen v Legge ILR (1897)19 All 434 (435)]. In other words, the 
real nature of the transaction must always be carefully looked into, 
as the mere form of the instrument is a very delusive guide. 


(i) The Muslim test. GOt may not perhaps be out of place to discuss 
the test applied by Mahomedan lawyers, which possesses a 
peculiar value because the ordinary bye-bil-wufa or kotkobala is 
clearly of Mahomedan origin in many parts of the country. 'The 
intention of the parties, as collected from the tenor of the deed, 
shows whether the bye-bil-wufa be a sale with the reserve of an 
option of retraction within a limited time, or a mortgage for the 
security of money lent. A stipulation for a short period must be 
considered to mark that a sale was in the contemplation of the 
parties; a long term denotes a mortgage or security for a loan’ 
[Busunt v Ram (1799)1 SD 77 n; Rambullubh (1843)1 SD 79; cf. 
Nallana v Palani (1865)2 Mad HC 420; Ramsaran v Amrita ILR 
(1880)3 All 369; Sital v Luchmi ILR (1883)10 Cal 30: 10 IA 129; 
Bhajan v Mushtak ILR (1883)5 All 324; Bhupkuar v Muhammadi 
ILR (1883)6 All 37; Ramdin v Ranglal ILR (1895)17 All 451; with 
Sri Rajah v Sri Rajah (1871)7 Mad HC 6; Venkappa v Akku (1873)7 
Mad HC 219; see also Badri v Daulat ILR (1881)3 All 706, where 
the document was construed as an agreement to sell, and 
Juseemoodeen v Huro (1873)19 WR 274, where the transaction 
was treated as an agreement to give a lease. Cf. Butchiriju v Rama 
(1904)14 MLJ 337; Uthandi v Raghava (1906)16 MLJ 106]. 


(iii). The most favourable construction test. Ot should’ be added that 
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in doubtful cases the court leans strongly to the construction most 
favourable to the person claiming the right to redeem— Longuet v 
Scawen (1749)1 Ves Sen 403. 'A resort to a formal conditional 
sale’, says Cole, J. ‘as a device to defeat the equity of redemption 
will of course when shown be unavailing for that purpose, and the 
possibility of such resort, together with other considerations, has 
driven courts of equity to adopt as a rule that when it is doubtful 
whether the transaction is a conditional sale or a mortgage it will 
be held to be the latter — Trucks v Lindsey 18 fowa 504; Jones, s. 
279. 


It is now time to discuss some cases in Indian reports to show the 
manner in which the problem has been solved in India. 


in the case of Subhabhat v Vasudevbhat ILR (1877)2 Bom 113, 
although the deed on tne face of it was described as a mortgage, 
the court held that the description was not warranted by the 
contents of the document and that the transaction really amounted 
to a sale. It appears that the grantee, who was already in 
possession as mortgagee, took a second mortgage in which it was 
stipulated that he should receive the rents and profits in liquidation 
of interest ‘so far as they would go’, and a right of redemption was 
reserved only in the event of the mortgagor adopting a son. It was 
contended that the deed was what it purported to be, a second or 
additional mortgage, with a clause fettering the right of redemption. 
But though the case had many features in common with Howard 
v Harris(1683)1 Vern 190, the learned judges were of opinion that 
as there was no covenant to pay by the mortgagor except in the 
event of his adopting a son, the transaction could not be treated 
as a mortgage. It was only a sale ‘liable to be converted into a 
mortgage and not a mortgage liable to be converted into a sale. 


It will be observed that not only did the deed itself purport to be 
a second or additional mortgage deed, but it contained a stipula- 
tion that the rent should be taken in reduction of the interest payable 
on the money. But these circumstances were apparently out- 
weighed in the opinion of the learned judges by the fact that as 
there was no absolute covenant to pay, the grantee did not possess 
the usual remedies of a mortgagee. However, is an action for debt 
one of the usual remedies of a mortgagee in India? One has only 
to look into the Transfer of Property Act to see that it is not. It may 
not also be here out of place to point out that the Lord Keeper 
allowed redemption in Howard v Harris [(1683)1 Vern 190] as he 
says, for that the defendant had a covenant for repayment of his 
mortgage money; thus treating the existence of a covenant to 


‘compel payment as only a circumstance pointing to a mortgage 


(iv) 
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rather than to a sale. The limits forbid a fuller discussion of the 
English and Irish cases on the subject; but it may be asserted 
without much temerity that in none of them is the absence of a right 
to enforce payment of the debt treated as a conclusive test [See 
Ennsworth v Griffiths (1706)5 Bro PC 184; Verner v Winstanley 
(1805)2 Sch & Lef 393; Goodman v Grierson (1813)2 Ball & B 274; 
Perry v Meddowcroft (1841)4 Beav 197; Fee v Cobine (1847)11 
Ir Eq R 406; Neal v Morris 1829 Beat 597; Bell v Carter (1853)17 
Beav 11; Davis v Thomas (1830)1 Russ & M 506; Shaw v Jeffery 
(1860)13 Moo PC 432; Taply v Sheather (1862)8 Jur NS 1163; 
Manchester etc. Co. v North etc. Co. (1888)13 App Cas 568; cf. 
Barrel v Sobine (1860)1 Vern 269]. 

The personal liability test. On a mortgage by conditional sale the 
mortgagor, as already stated, does not ordinarily incur any 
personal liability to repay the money. As a rule the creditor can only 
look to the land pledged to him for the satisfaction of his debt. If, 
therefore, the property is worth less than the amount due to him, 
he must suffer the loss, as a decree for foreclosure is the only 
remedy to which he is entitled. On the other hand, if the mortgage 
is not redeemed the mortgagee takes the land in satisfaction of the 
debt, however valuable the estate may be. In other words, the 
transaction is regarded as a provisional satisfaction; the primitive 
notion of forfeiture still lingers in this form of security, as well as 
in the English mortgage and the Scotch wadset. In each great 
group of the animal and vegetable kingdoms, naturalists tell us, 
there are some forms known as persistent types, which have 
remained with very little apparent change from their first appearance 
to the present time. The form of mortgage known as a mortgage 
by conditional sale may well be said to belong to this type. If the 
true theory of a mortgage is that itis a mere accessory to a personal 
obligation, it is difficult to see how a transaction of this kind can 
at all be treated as a security. 

The notion that the mortgagor is not personally liable to repay the 
debt, seems to have descended to us from a ‘construction’ of the 
Sudder Dewany Adalut of Calcutta, which says: ‘If the mortgage 
be of the nature of a conditional sale and the money be not repaid, 
the lender, unless good and sufficient cause be shown, can only 
sue for possession of the property pledged, and has not the 
election of suing for the money or to be put in possession of the 
property as he may deem most advantageous to his own interest 
[S.D. Construction, 898, Sth September 1834; cf. Mohanund v 
Gobind (1842)7 SD 108; Gunesh v Mirza (1862) SDA NWP 1; 
Bhugwan v Gobardhun 1862 SDA NWP 337 (Disting.) Choonee 
v Gunesh ibid., p. 398]. 
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This rather narrow view of a mortgage by conditional sale has now 
been stereotyped with only a slight change by the Legislature 
which has apparently borrowed the definitions of simple mort- 
gages and mortgages by conditional sale from the old decisions 
of the Sudder Dewany Adaluts of Calcutta and the North-Western 
Provinces, most of which are collected in Macpherson’s Law of 
Mortgagel[p. 15; cf. Bulram v Harree 1848 SD 368; Kishen v Ram 
(1841)7 SD 47; Busraj v Achybur 1848 SDA NWP 209; Oodyt v 
Bhewanee 1852 SDA NWP 272], in which a mortgage by condi- 
tional sale is defined as a mortgage in which the borrower, not 
making himself personally liable for repayment of the loans, 
covenants that, on default of payment of principal and interest on 
a certain date, the land pledged shall pass to the mortgagee [in 
the distibandak of Madras and gahan lahan of Bombay personal 
liability, however, is not excluded]. However, it is found that very 
distinct covenants for repayment exist in mortgages by conditional 
sale, and all prudent mortgagees ought to insist upon the insertion 
of such a covenant. Such mortgages may be classed either as 
English mortgages or as anomalous mortgages under the Transfer 
of Property Act. But whether they fall under the one class of the 
other, there is no doubt that the mortgagee may expressly reserve 
the right not only to sue the mortgagor personally, but also to sell 
the property in satisfaction of the mortgage debt. 


In making the foregoing observations, it is not to be understood 
as expressing an opinion that in pursuing his remedies, the 
mortgagee may not be put to his election. The case of Mohanand 
Chatterjee v Gobind Nath Roy [(1842)7 SD 108; see also S.D. 
Construction, 898, 5th September 1834], shows that a mortgagee, 
having elected to foreclose, would not be suffered to sue the 
mortgagor personally for the debt secured by the mortgage. 


The statutory test —Where under an agreement a vendor is given 
an option to repurchase the property sold by him, the option is in 
the nature of a concession or privilege and it may be exercised 
strictly in terms of the conditions to be fulfilled. If he fails, his right 
to repurchase would be lost and could not be specifically enforced. 
And the court would have no power to afford relief against the 
forfeiture resulting from a breach of the condition [Shanmugam 
Pillai v Annalakshmi Ammal AIR 1950 FC 38; approved by the 
Supreme Court in Simrathmull v Nanjalingiah AIR 1963 SC 1182: 
(1962)3 SCR 476]. The intention of the parties is the crucial test. 
But it is difficult to find this out. The decision in Ba/kishen v Legee 
[ILR (1899)22 All 149 (PC): 27 IA 58] forbids the courts to allow 
any extraneous evidence so as to assertain such an intention. AS 
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a result, these transactions gave rise to numerous litigations, in 
which the courts were to resort to various criteria to get at the 
nature of the transactions. To eliminate these difficulties, a proviso 
to clause (c), sec. 58 was added by sec. 19 of Act 20 of 1929. This 
proviso lays down a statutory test by which the intention is to be 
gathered. 


The proviso postulates that no transaction shall be deemed a 
mortgage by conditional sale unless the condition is embodied in 
the document which operates or purports to effect the sale. In other 
words, there cannot be a mortgage by conditional sale if the 
agreement of sale and re-sale is embodied in more than one 
document—Merimol v Sherifan 1948 CWN 382. But this is not to 
say that wherever the agreement of sale and the condition of 
repurchase are embodied in the same document, the mortgage 
must necessarily be inferred. There can be no mortgage unless 
the transaction fulfils the requirements of sec. 58(a). There need 
be a debt and a relation of debtor and creditor between the 
parties—Rechuri v Gottumukkala AIR 1953 Mad 830 (DB): ILR 
1953 Mad 1196: (1953)1 MLJ 667: 1953 MWN 391: 66 Mad LW 
410. In short, clause (a) governs clause (c). Thus in Babulal v 
Khantilal [AIR 1979 Guj 50: 20 Guj LR 36: (1979)1 Ren CJ 208: 
(1979)1 Ren CR 347] there were a sale with a condition of 
repurchase and also a lease under which the seller got back 
possession on the same day. It was held that the two transactions 
are distinct and separate and they need not be telescoped into one 
transaction. The effect of the proviso is that a transaction in which 
reconveyance is stipulated in a separate document cannot be a 
mortgage because of the language of the proviso and also 
because it cannot fall in any other category of mortgage— 
Suryaprakasa v Venkataraju AIR 1953 Mad 830:(1953)1 MLJ 667: 
ILR 1953 Mad 1196. The very object of the proviso to sec. 58(c) 
is to shut out an enguiry whether a sale with a condition for 
reconveyance is a mortgage, where the condition is not embodied 
in the same document. Where a document purports to be a sale 
and there is no stipulation for treating it as a mortgage, a separate 
reconveyance cannot convert it into a mortgage—Amir Bee v Sub- 
divisional Magistrate, Sakleshpur AIR 1980 Kant 154: (1980)1 
Kant LJ 216. 


The object behind the legislature in adding a proviso to sec. 58(c) 
is to shut out an investigation by courts into the transaction— 
Bithika Dutta v Bela Rani Bhattacharyya AIR 1981 Cal 5. However, 
it does not follow that the transaction is necessarily a mortgage 
in case the stipulation for reconveyance is embodied in the same 
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document— Darshan Das v Ganga Bux AIR 1962 Pat 53: (1980)84 
CWN 711: (1981)1 Cal HN 131. As observed by Bose, J. of the 
Supreme Court in Pandit Chunchun Jha v Sheikh EbadatAli (1955)1 
SCR 174 (178): AIR 1954 SC 345: 


‘The legislature has made a clear-cut classification and excluded 
transactions embodied in more than one document from the 
category of mortgages; therefore, it is reasonable to suppose that 
persons, who choose not to use two documents, do not intend the 
transaction to be a sale, unless they displace that presumption by 
clear and express words; and if the conditions, of sec. 58(c) are 
fulfilled, then we are of opinion that the deed would be construed 
as a mortgage.’ 


It is thus clear that the embodiment of the whole transaction in one 
document raises a presumption that it is a mortgage. And this 
presumption can be rebutted only by express terms. Prima facie, 
such a transaction would be presumed to be a mortgage—M. A. 
Bashir v Ethel AIR 1957 MP 207. Unless this presumption is 
displaced, the deed is one of mortgages by conditional sale—Janki 
v Murta AIR1974 Pat 246. 


However, the presumption is rebuttable. That is to say, the other 
party can show that it was intended to be a sale, not a mortgage— 
Ramnarayan v Ram Ratan (1934)149 IC 354. And the position has 
been made clear by the Supreme Court in Bhaskar Waman Joshi 
v Narayan Rambilas Agarwal(1960)2 SCR 117, 122: AIR 1960 SC 
304 thus: 


‘The question whether, by the incorporation of such a condition, 
a transaction ostensibly of sale may be regarded as a mortgage 
is one of intention of the parties, to be gathered from the language 
of the deed interpreted in the light of surrounding circumstances.’ 


It may be noted here that an agreement to mortgagee is not 
recognised in India [Meneklal v Saraspur Manufacturing Co. 
(1927)29 Bom LR 253], though in English law it is treated as an 
equitable mortgage. Such a mortgage raises a personal obligation, 
which is neither a mortgage nor a charge—J.K. By. Pvt. Ltd. v New 
Kaiser-I-Hind Spinning & Weaving Co. (1969)2 SCR 866: AIR 1970 
SC 1041. 


Summing-up.—A mortgage as contrasted with a sale is marked 
by a principle formulated in 1681 by Lord Nottingham in Harris v 
Harris (1681)1 Vern 33: ‘Once a mortgage, always a mortgage.’ 
This doctrine renders invalid all agreements in a mortgage for 
forfeiture of the right to redeem invalid and also all incumbrances 
of or dealings with the property by the mortgagee as against a 





Consensual Securities 97 


mortgagor coming to redeem. The earliest cases illustrating the 
doctrine in England is Courtman v Conyers 1600 Acta Cancellariae 
764. 


To determine whether a transaction is a sale or a mortgage by 
conditional sale, the following tests need be applied: 


(1) The subsistence of a debt; 


(2) the period of repayment — a short period indicates a sale, but 
a long one a mortgage; 


(3) the continuance of possession with the transferor; 
(4) the inadeguacy of the price; 
(5) a stipulation for interest on repayment; and 


(6) the subseguent conduct [Md. Amin v Bajrangi AIR 1949 All 
335; Hans Rai v Mt. Ram AIR 1952 Punj 181; Chhuttu v Kayam 
AIR 1963 Bhop 18; Bhoju Mondal v Debnath Bhagat AIR 1963 
SC 1906; Prakasam v Rajamebai (1974)2 MW 360; /radala 
Seetharamaiah v Penumatcha Bangarayya 1973 APLJ 361; 
Patel Atmaram v Patel Babubhai AIR 1975 Guj 120]. 


With the application of these criteria, if it is found from the deed 
that the property is sold 'for ever', and there is no debt, the 
consideration is adeguate, the period of repayment is short, and 
possession has passed to the transferee, the transaction would 
amount to an out-and-out sale— Ram Lal v Ragunandan 1944 
ALW 227. 


A mortgage is executed to secure a debt. This feature of a mortgage 
distinguishes it from other transfers, such as sale, exchange, gift and lease, 
in which there is no relationship of debtor and creditor and the transfer is 
not made to secure the payment of money or money’s worth. However, there 
are some transactions which appear to be sales, but in reality are 
mortgages. And the difference between the two is brought out by Dart thus: 
‘The best general test of the intention of the parties in these cases seems 
to be the existence or non-existence of a power in the original purchaser 
to recover the sum named as the price of such repurchase; if there is no 
such power, there is no mortgage'—Dart, J. H.: A Treaties on the Law and 
Practice Relating to Vendors and Purchasers of Real Estate, 6th Ed., p.925. 


If there is no relationship of debtor and creditor, the question of the 
transaction being a mortgage by conditional sale does not arise. Where the 
property is sold conditionally for a period and possession is handed over, 
but the document proceeds to state—'therefore, you and your heirs and 
legal representatives are hereafter entitled to use, enjoy and lease the said 
houses under the ownership right’, the transaction could not be said to be 
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a mortgage by conditional sale, since the enjoyment by the transferee was 
under ownership right— Tamboli Ramanlal Motilal v Ghanchi Chimanlal 
Keshavial AIR 1992 SC 1236:1993 Supp 1 SCC 295 [Pandit Chunchun Jha 
v Sheikh Ebadat Ali (1955)1 SCR 174: AIR 1954 SC 345 distinguished]. 


In deciding whether a transaction is a sale or a mortgage the intention, 
as expressed in the document, is the determining factor— Kameswar Singh 
v Khaichow Singh AIR 1973 Gau 43. Where the words are clear and 
unambiguous, effect should be given to them and no extraneous enguiry 
need be made into the parties’ intention—C. Madhaji v P Magandas AIR 
1973 Guj 190, per Shah J. The attendant circumstances could be looked 
into only to gather the intention. Intention, if explicitly expressed in the 
document itself, there is no scope for looking at the attendant circum- 
stances— Tamboli Ramanlal Motilal v Ghanchi Chimanlal Keshavlal AIR 
1992 SC 1236: 1993 Supp 1 SCC 295. If a condition of repurchase is 
embodied in the document effecting a sale, the natural presumption is that 
it is a mortgage—Amirchand Meghraj v Devidas Bhogaram AIR 1973 MP 
15. In case a transaction is embodied in one document, it is prima facie a 
mortgage— Pandit Chunchun Jha v Sheikh Ebadat Ali (1955)1 SCR 174: 
AIR 1954 SC 345. The effect of the proviso to clause (c) to sec. 58 of the 
Transfer of Property Act is that the transaction will be a mortgage if the 
condition for re-transfer is embodied in the document effecting a sale— 
Simrathmull v Nauja Lingiah AIR 1963 SC 1182; Pobbati Obayya v A.C. 
Venkalappa AIR 1974 AP 232. 


The following tests can be employed to distinguish ‘a mortgage by 
conditional sale’ with a bona fide sale, with a clause to repurchase—(1) 
“Whenever the documents embodying the transaction has to be construed, 
the intention must first be gathered in the first place from the document itself. 
If the words are explicit clear effect must be given to them, if however there 
is ambiguity in the language employed, then it is permissible to look to the 
surrounding circumstances to determine what was intended. 


(2) If a transaction embodied in the document takes place after the 
amendment to section 58(c) of the Transfer of Property Act by Act 20 of 
1929, and if the sale and agreement to repurchase are embodied in 
separate documents that the transaction is not a mortgage. 


(i) If the transaction takes place after the amendment of sec. 58(c) 
and the entire transaction is embodied in a single document. A 
presumption can safely be raised that the transaction is a mort- 
gage, though such a presumption is always rebuttable by evi- 
dence; 

(ii) If a reading of all the clauses in the document indicate that the 
relationship of “debtor” and “creditor” subsists between the parties 
then it is safe to lean in favour of the transaction being a mortgage. 
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Some of the methods of finding out “whether the relationship of 
creditor and debtor subsists” are: 


“If the buyer agrees to transfer the property to seller for the same 
sum (with or without interest) advanced by him and described as 
a sale price". 


(ji) \f money paid by the buyer was not a fair price for the ‘absolute 
purchase’ of the property. This test to be applied in conjunction to 
the above tests. 


(iv) It should also be added to the above that in doubtful cases courts 
lean strongly to the construction most favourably to the person 
claiming right to redeem” — Kalu Yadav v Sonubal 2001 AIHC 4186 
(Bom). The ratios of some authoritative pronouncements from 
different courts have been considered in this case. 


Having regard to the fine distinction between a mortgage by conditional 
sale and a sale with an option to repurchase, one should be guided by the 
terms of the document alone without seeking much help from the case laws. 
The attendant circumstances could be looked into only to gather the 
intention. Such an intention, if explicitly expressed in the document itself, 
there is no scope for looking at the attendant circumstances. If there is no 
relationship of debtor and creditor, the question of it being a mortgage by 
conditional sale does not arise, when case-law can be referred to only to 
interpret any particular clause so as to gather the intention. Nomenclature 
of the document is not decisive — Tamboli Ramanlal v Ghanchi AIR 1992 
SC 1236; see also Ramjan v Babu Raghunath AIR 1992 MP 22; Sunil Kr. 
Sarkar v Aghor AIR 1989 Gau 39. 


Documents for sale and resale were executed on two different dates. 
Under such circumstance it cannot be held to be a mortgage — Askaran 
v Madan Lal AIR 1995 Raj 130. 


Recent judicial trends may now be noted. In the first place, the absence 
of a provision for interest does not indicate that the transaction is not a 
mortgage by conditional sale. Where possession is given to a mortgagee, 
interest is not usually provided for—Janki v Ganesh AIR 1984 All 219. 
Secondly, a sale with a condition for retransfer is not a mortgage, for the 
relationship of the debtor and creditor does not exist and there is no debt 
for which the transfer is a security. Similarly, a price below the true value 
by itself cannot indicate a mortgage nor a fair market value can be the 
conclusive evidence that the transaction is a sale. The cumulative effect of 
all the relevant facts will determine the real character of the transaction and 
not one or two factors considered in isolation—Swarnalata v Chandi 
Charan AIR 1984 Cal 130. Thirdly, where a borrower takes a loan by 
executing a mortgage and ostensibly sells the mortgaged property on any 
of the conditions enumerated in sec. 58(c), the transaction is a mortgage 
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by conditional sale even though it is effected by two separate deeds, viz. 
the ostensible sale deed and the agreement for reconveyance. To get at the 
nature of the transaction, intrinsic evidence from the recitals of the two 
documents themselves and extraneous evidence regarding possession in 
the property and the value thereof are relevant—Sk. Abdul Gaffar v Sudha 
Kanta AIR 1985 Cal 133. Fourthly, where the document squarely comes 
within the definition of sec. 58(c), the presumption is in favour of the party 
contending that the transaction is a mortgage by conditional sale and the 
onus lies on the other side to rebut the presumption and to show that the 
transaction was a sale with a condition for repurchase— Madhu v Dhonda 
AIR 1983 Pat 60. Fifthly, the form of the document is inconclusive. And the 
real test is the intention of the parties together with the surrounding 
circumstances for which oral evidence can be let in, but subseguent 
conduct would be inadmissible in evidence—Falani v Thirumal AIR 1982 
SC 57; see also Tamboli Ramanlal Motilal v Ghanchi 1993 Supp 1 SCC 
295: AIR 1992 SC 1236. 


(c) Bengal Money Lenders Act, 1940, sec. 37A — conditions to be 
fulfilled.—A borrower to get the protection of this section must show, firstly, 
that there is a loan; secondly, such loan has been secured by executing 
a mortgage; and, thirdly, the borrower ostensibly sells the mortgaged 
property on any of the conditions enumerated in sec. 58(c) of this Act. The 
above conditions being fulfilled, the transaction is to be treated as a 
mortgage by conditional sale even if the transaction is effected by two 
separate deeds, viz. the ostensible sale deed and the agreement for 
reconveyance. For determination of the nature of the transaction intrinsic 
evidence from the recitals of the two documents themselves and the 
extraneous evidence regarding possession in the property and the value 
thereof are relevant — Sk. Abdul Gaffar v Sudha Kanta AIR 1985 Cal 133; 
Swarnalata v Chandi Charan AIR 1984 Cal 130. A sale with a condition of 
retransfer is not a mortgage, for the relationship of the debtor and creditor 
does not exist and there is no debt for which the transfer is a security. 
Similarly, a price below the true value by itself cannot indicate a mortgage 
nor can a fair market-value be the conclusive evidence that the transaction 
is a sale. The cumulative effect of all the relevant facts will determine the 
real character of the transaction and not one or two factors considered in 
isolation — Swarnalata v Chandi Charan AIR 1984 Cal 130. 


The guestion whether a given transaction is a mortgage by conditional 
sale or a sale outright with a condition of repurchase is a vexed one. The 
question has to be decided on its own facts. If the words are express and 
clear, effect must be given to them and any extraneous inguiry into what 
was thought or intended is ruled out. If the sale and agreement to 
repurchase are embodied in separate documents, then the transaction 
cannot be a mortgage under sec. 58(c). But the converse does not hold 





Consensual Securities 95 


good, that is to say, that the mere fact that there is only one document does 
not necessarily mean that it must be a mortgage and cannot be a sale — 
Chunchun v Ebadat Ali AIR 1954 SC 345; see also Bhaskar v Shrinaraya 
AIR 1960 SC 301. Of course, it is reasonable to suppose that persons, who, 
after the amendment, chose not to use two documents, do not intend the 
transaction to be a sale, unless they displace that presumption by clear and 
express words and, if the conditions of sec. 58(c) are fulfilled, then the deed 
should be construed as a mortgage — Ranjan Khan v Baba Raghunath 
AIR 1992 MP 22. 


Held in Santi Devi v Md. Jalil (2004)3 CHN 66 that unless sale and 
repurchase agreement are embodied in the same document, the transac- 
tion cannot be a mortgage by conditional sale; yet, the trnasaction may be 
a loan in substance within the meaning of sec. 2(12) of the Bengal Money- 
lenders Act, 1940. The embargo provided under sec. 92 of the Evidence 
Act against adducing oral evidence against a written agreement is not 
applicable in cases covered by secs. 37A and 40(b) of the Bengal Money- 
lenders Act. There are several authorities to support the above view. The 
Division Bench in Manindra Nath Bose v Narendra 1980(2) CLJ 70: ILR 
(56)1 Cal 59 has exhaustively dealt with this question after taking a guide 
from Chunchun Jha v Ebadat Ali AiR 1954 SC 345. 


The document was purported to be a sale deed, it was claimed by the 
vendor that it was really a mortgage by conditional sale. Both the sale deed 
and an agreement for reconveyance were executed simultaneously on the 
same day one after another. He/d, the transaction evidenced by two 
documents was really a mortgage by conditional sale inasmuch as the 
intention of the vendee was to reconvey the property to the vendor (the 
agreement was to reconvey the property to the close relative of the vendor) 
— Santa Kumari v Lakshmi Amma AIR 2000 SC 3009. The Privy Council 
decision in the case of Guram Ditta v T. Ram Ditta AIR 1928 PC 172 has 
been reaffirmed in Koohukakkada v Attam (1996)7 SCC 389: AIR 1996 SC 
3111 and also in Neelu v Lakshimanan (1999)9 SCC 237. 


A executed a document and sold certain property to Bfor Rs. 7,000. On 
the same day a contemporaneous document was executed by B in favour 
of A agreeing to sell the said property for an identical sum of Rs.7,000 within 
10 years. Possession remained with A, who was to pay Rs. 80 per month 
as rent to B. The municipal and other taxes in respect of the property were 
to be paid by A. Held, the transaction in question was one of mortgage in 
essence and substance though it was clothed in the garb of a transaction 
of ostensible sale. The apex court expressed its concern about the 
increasing tendency in recent years to enter into such transactions to 
deprive the debtor of his right of redemption — Indira Kapoor v Sheolal 
Kapoor AIR 1988 SC 1074. 
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But where the consideration for the sale deed was not too /ow and 
possession was also delivered to the vendee after execution of the 
document, he/don facts, the transaction amounted to an out-and-out sale 
— Uday Chand v Saibal Sen 1987 Supp SC 506: AIR 1988 SC 367. 


When the transaction is unconscionable on the facts established on 
record it is a loan transaction, especially where the vendee was in a position 
to influence the will of the vendor and the sale consideration was 
unconscionably low and inadequate — Madhav v Munnibai 1999 AIHC 4696 
(MP). 

A combined reading of sec. 8 and sec. 54 suggests that though on 
execution and registration of a sale deed, the ownership and all interests 
in the property pass to the transferee, yet that would be on the terms and 
conditions embodied in the deed indicating the intention of the parties. It 
follows that on execution and registration of a sale deed, the ownership, 
title and all interests in the property pass to the purchaser unless a different 
intention is either expressed or necessarily implied which has to be proved 
by the party asserting that title has not passed on registration of the sale 
deed. Such intention can be gathered by intrinsic evidence, namely, from 
the averments in the sale deed itself or by other attending circumstances 
subject, of course, to the provisions of sec. 92 of the Evidence Act — 
Bishnudeo Narain Rai v Anmol Devi (1998)7 SCC 498. 


Oral evidence showed that the sale deed was not to be acted upon. 
Moreover documentary evidence such as record-of-rights, notices for 
demand for tax etc. revealed that possession of the property remained with 
the vendor. The purchaser never applied to get his name mutated in 
Municipal record. Market value of the property was much more than the 
amount of sale consideration mentioned in the sale deed. The sale deed 
was not meant to be acted upon — Shankarlal v Balmukund AIR 1999 Bom 
260: see also Hindustan Laminators v Central Bank AIR 1998 Cal 300. The 
question was whether the transaction evidenced by a deed of sale and an 
agreement to reconvey amounted to sale or a mortgage by conditional sale, 
where the parties to the transaction were brother and sister. He/d on facts 
that it was a sale — Kamal Shivajirao v Gajarabi AIR 2001 Bom 369. 


The ratio of decisions in Indira Kaur v Sheo Lal Kapoor AIR 1988 SC 
1074; Bhoju Mandal v Debnath Bhagat AIR 1963 SC 1906; Chunchun Jha 
v Ebadat Ali AIR 1954 SC 345; P L. Bapuswami v N. Pattay Gounder AIR 
1966 SC 902; Bhaskar Waman Joshi v Shrinarayan Rambilas Agarwal AIR 
1960 SC 301; K. Srinathmull v Nanjalingiah AIR 1963 SC 1182, makes it 
clear that the guestion to which category a document belongs can only be 
solved by ascertaining the intention of the parties on a consideration of the 
contents of a document and other relevant circumstances — see also Uday 
Chand Dutt v Saibal Sen AIR 1988 SC 367; P L. Bapuswami v N. Pattay 
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Gounder AIR 1966 SC 902: Padmashree v Gowramma AIR 1993 Kant 208. 
Held in Ismail v Muljibhai AIR 1994 Guj 8 that the court has to read the 
document as a whole. Where the first part of the document speaks about 
an outright sale while the second part contains reference as to getting the 
suit land redeemed, it was a mortgage by conditional sale and not a sale 
with right to repurchase — see also Narayan v Trimbakrao AIR 1988 Bom 
94. 

In Indira Kaur, A had executed a document selling certain property to 
B for a certain sum. On the same day, a contemporaneous document was 
also executed by Bin favour of A agreeing to sell the property in question 
within 10 years of the date of the document in question by A. The possession 
of the property had remained with Aand Awas required to pay Rs. 50 per 
month as rentto B. Considering all the said three documents, the apex court 
came to the finding that the transaction in question was one of mortgage 
in essence and substance though it was clothed in the garb of sale. The 
facts of a recent case before the apex court were almost identical. In this 
case three documents were executed between the parties on the same day 
viz. sale deed, a rent note and an agreement of repurchase. The apex court 
observed as follows : “It may be indicated here that no hard and fast rule 
is to be laid down for determining the question whether separate transac- 
tions form a single transaction or not. The real intent and purpose of the 
documents should be judged in the facts of each case in the context of the 
intent of the parties and the language in which the documents are couched! 
Considering the said documents, we do not feel any hesitation in holding 
that on 10.8.1962 the parties had not really intended to effect an out and 
out sale of the said property but the real intention was to create a mortgage 
in substance and essence in respect of the suit property .... it must be held 
that relationship of landlord and tenant was not in existence on the date 
of institution of the suit. Accordingly the suit for eviction of a tenant under 
the Rent Control Act was not maintainable; the suit was bound to fail” — 
Gulab Chand v Babulal (1998)9 SCC 211. 

Following the decisions of the apex court in Pandit Chunchun Jha v 
Sheikh Ebadat Ali AIR 1954 SC 345; PL. Bapuswami v N. Patty Gounder 
AIR 1966 SC 902: Tamboli Ramanlal v Ghanchi Chimanlal AIR 1992 SC 
1236; Vidyadhar v Manikrao (1999)3 SCC 573: AIR 1999 SC 1444 as also 
some other leading cases, viz. Alderson v White (1858)44 ER 924; 
Bhagwan Sahai v Bhagwan Din ILR 1890 All 387 etc. the Karnataka High 
Court formulates the following basic principles so as to point out the 
distinction between sale and mortgage by conditional sale: 

(a) That the sale is a transfer of ownership and to constitute a sale 
there must be a transfer of ownership from one person to another. 
_.. In case of a mortgage, that is not so. It is only a transfer of an 
interest in the immovable property concerned. .... some interest 
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is retained by the owner. .. transfer of an interest under mortgage 
is for the purpose of securing the payment of money advanced as 
loan. 


That a document of ostensible sale and the agreement to recovery 
or agreement agreeing to either of the conditions referred to in 
clause (c) of section 58 if the two are contained in the separate 
documents, they cannot be considered and cannot be deemed to 
be mortgage. 


That if there is an ostensible sale or a purported sale and 
transaction of ostensible sale or purported sale is made subject 
to either of the conditions mentioned in section 58(c) such an 
agreement to recovery or agreement to hand over, i.e. return the 
possession or the like and the two ostensible sale and the condition 
concerned are contained in one document that may be a circum- 
stance showing or exhibiting the intention of the parties not to 
intend the transaction to be a sale.... 


The oral evidence of intention is not admissibie in interpreting the 
contents of the deed, but evidence to explain or even contradict 
the recitals as distinct from the terms of the document may be 
given. The evidence of contemporaneous conduct is admissible as 
surrounding circumstances, but evidence as to subsequent con- 
duct of parties is inadmissible vide Bhaskar Waman Joshi v Shri 
Narayan Rambilas Agarwal reported in (1960)2 SCR 117: AIR 
1960 SC 301. 


If the words are plain and unambiguous they must, in the light of 
the evidence of surrounding circumstances, be given their true 
legal effect. If there is ambiguity in the language employed, the 
intention may be ascertained from the contents of the deed with 
such extrinsic evidence as by law be permitted to be adduced to 
show in what manner the language of the deed is related to the 
existing facts” — B. Jayashankarappa v D.S. Gulwadi AIR 2000 Kant 
359. 


The conclusion is that of the sale and the agreement to reconvey are 


contained in separate documents, the transaction cannot be considered or 
deemed to be a mortgage is not correct, though strictly speaking it cannot 
be construed as a ‘mortgage by conditional sale’ because of the statutory 


bar. 


3. Usufructuary mortgage. 
There has been amendment of clause (d) of sec. 58 of the T.P. Act by 


the amending Act of 20 of 1929. By this amendment the said clause has 
been made more exhaustive. Earlier to this amendment a Full Bench of the 





Consensual Securities 99 


Madras High Court held that a mortgagee did not become a usufructuary 
mortgagee under sec. 58(d) until the mortgagor had given him possession 
of the mortgaged property — Subbamna v Narayya 41 Mad 259 (263). The 
effect of the amendment is that it would be a case of unsufructuary 
mortgage even if possession is not delivered to him provided he is entitled 
to possession under the terms of the deed. The Full Bench decision referred 
to above is no more applicable. 


A Special Bench of the Allahabad High Court has held that a usufruc- 
tuary mortgagee may not be the absolute owner of the mortgaged property 
but for all practical purposes he may be deemed to be the owner while he 
is in possession — Fateh Singh v Raghubir AIR 1938 All 577. 


(1) Nature.—A usufructuary mortgage, as the name implies, is one 
where the creditor is placed in possession of the property to enjoy the rents 
and profits until his claim is satisfied. There is a transfer to him of one of 
the incidents of ownership, namely, the right of possession and enjoyment 
of the usufruct. No formal words are necessary to constitute a usufructuary 
mortgage. Where the deed is silent as to interest and it covenants to give 
up possession on payment of the principal, the presumption is that the 
profits are to be received in lieu of interest—Bunwari v Muhamad (1863)2 
Hay 150. 


(2) Three classes specified. —The Transfer of Property Act specifies 
only three classes of usufructuary mortgages: first, where the rents and 
profits are appropriate in lieu of interest; second, where they are applied 
in payment of the mortgage money; third, where they are received in lieu 
of interest and partly in payment of the mortgage money. And the right to 
retain possession until the debt is paid is of the essence of a usufructuary 
mortgage as defined in the Act. The definition of a usufructuary mortgage 
is thus somewhat narrow and would exclude not only cases where there 
is no stipulation in terms that the mortgagee is to remain in possession until 
payment of the mortgage money [Hikmat v Iman ILR (1890)12 All 203]; but 
also cases where the mortgage is left into possession for a term, or where 
only a part of the rents and profits is received by him—Venkateshwara v 
Kesava ILR (1879)2 Mad 187; Yashvant v Vithal ILR (1895)21 Bom 267; 
Visvalinga v Palaniappa ILR (1897)21 Mad 1. But, properly speaking, 
whenever the mortgagee is left into possession, the mortgage becomes 
usufructuary and the mortgagor parts with one of the incidents of owner- 
ship, viz. the right of possession. 


One of the most common forms of usufructuary mortgage is that in which 
the borrower practically says to the creditor, ‘you lend the money, and | the 
land; if either of us want that which he has lent he shall restore that which 
was lent to him’ [Vanneri v Patanatil (1865)2 Mad HC 382; cf. Pertab v 
Gajadhar (1902)29 IA 148; ILR 24 All 521. It is, however, usual to fix a 
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definite term during which the mortgagee is to remain in possession either 
at a stipulated rent or on his undertaking to account for the profits; the 
mortgagor, on the other hand, remaining liable for any deficiency]. This kind 
of security closely resembles a Welsh mortgage in its incidents. Another 
form of usufructuary mortgage is that in which the creditor is let into 
possession on the understanding that he is to enjoy the usufruct till the 
whole debt is gradually liquidated. This kind of security resembles the vivum 
vadium of the English law, a form of mortgage which, although once 
common, has now fallen into disuse in England. 


(3) Incidents.—A usufructuary mortgage is marked by the following 
incidents: 
(1) possession of the property is delivered to the mortgagee; 


(2) the mortgagee is to get rents and profits in lieu of interest or 
principal or both; 


(3) no personal liability is incurred by the mortgagor; and 


(4) the mortgagee cannot foreclose or sue for sale — Ramdayal v 
Bhanwarlal AIR 1973 Raj 173. 


(a) Delivery of possession.—There is no immediacy involved in the 
word ‘delivers’ in section 58(d). Where the mortgagor is not in a position 
to give immediate possession, it is sufficient if he gives the right to 
possession [Bisheshar Baksh Sing v Debi Baksh Singh(1912)16 Oudh Cas 
56 (60-61)]. The Privy Council observed in Maina Bibi v Chaudhir Vakil 
Ahmed AIR 1925 PC 63 (65): ‘The difference between a usufructuary 
mortgage and an ordinary mortgage is not so much a difference in the kind 
of security created as in method of enjoying it. In each case, the property 
of the mortgagor is pledged to secure the debt, and when the amount 
secured is paid, the property pledged must be returned to the owner. The 
main difference between a usufructuary morigage and an ordinary mort- 
gage is that in the former it is part of the initial agreement by which the 
security is created that the mortgagee shall at once go into possession of 
the mortgaged property and apply the proceeds he may derive from the 
use and occupation of it to discharge the mortgaged debt; while in the case 
of an ordinary mortgage of the usual sort, it is, in general, not the initial of 
the parties that the mortgagee shall go into possession of the property 
pledged immediately or at all — although he is empowered to do so if the 
interest on the mortgage money not paid. 


__ If the mortgagor expressly or by implication binds himself to deliver 
possession of the mortgaged property to the mortgagee, the transaction 
is a usufructuary mortgage although actual possession has not been 
delivered—Subbaraya v Subramanyam AIR 1952 Mad 856. It is sufficient 
if the mortgagor delivers such possession as the nature of the property is 
capable of—Aam Khilawan v Ghulam Husan AIR 1933 Oudh 35 (36). 
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Instead of giving actual possession he may direct the tenants of the 
mortgaged property to pay rent to the mortgagee. However, the mere fact 
that possession was given to the mortgagee over the mortgaged property 
does not necessarily mean that the mortgage was a usufructuary one— 
Jangali Singh v Ramjog Singh AIR 1944 All 198 (199). A usufructuary 
mortgagee is entitled in fact to the exclusive possession of the property 
mortgaged and has the right to exclude others, including the owner, from 
its possession—Fathe Singh v Raghubir Sahai AIR 1938 All 577 (578). In 
case, he does not get possession, he may sue for possession [Haz Sahai 
v Chuni Kuar ILR (1881)4 All 14 (16)] or for damages for breach of the 
contract to give possession—Sheo Narayan v Jai Gobind ILA (1882)4 All 
281 (283). He is empowered to take possession and appropriate the rents 
and profits in lieu of his debt, but not bound to take possession. He has 
merely a power to do so and if he chooses to forego the benefit, it would 
have no effect on the recovery of his debt—Srinivasa v Athmarama ILR 
(1909)32 Mad 281 (283). But in case a subsequent incumbrancer comes 
in and he permits the mortgagor to receive the rents and profits, he exposes 
himself to the claim of the said incumbrancer—Madhawa Siddanta Onahini 
Nidhi v Venkata Ramaujulu Naidu ILR (1903)26 Mad 662 (668-9). 


Since a usufructuary mortgage is entitled to remain in possession ‘until 
payment of the mortgage money’, no time can be fixed during which the 
mortgage is to subsist; and if the parties stipulate that the mortgage is for 
a definite period (e.g. 4 years), it is no longer a usufructuary mortgage, but 
becomes an anomalous mortgage—Hikmatulla v Iman Ali ILR 12 All 
203(205); Chhathi v Bindeshwari AIR 1929 Pat 605 (608). But in such a 
mortgage nothing can prevent the parties from estimating in advance the 
period during which the mortgage debt would be paid off and thereby fixing 
the minimum period in which mortgagee should have possession— 
Bhutnath v Gopal Prasad AIR 1940 Cal 436; Sadashiv v Venkatrao ILR 20 
Bom 296. The mortgagor's possession is not ipso facto unlawful, till 
possession is delivered. If the property is in the possession of a third party 
at the time of a usufructuary mortgage, the mortgagor is entitled to sue for 
possession so as to enable him to fulfil his obligation. If the mortgagee after 
taking over possession is deprived of it by a third person, he (not the 
mortgagor) can sue for possession. There is no such statutory duty on the 
part of a mortgagor in case the mortgagee is dispossessed by a trespasser 
after having been put in possession—Govinda Nambudiri v Soopiatath 
Amed AIR 1939 Mad 887 (888). If the mortgagee is authorised to retain 
possession till payment of something in addition to the mortgage money, 
the transaction is not a usufructuary mortgage—Moidu v Mammuthi Beary 
1974 KLJ 95. 


In Haji Fatma Bee v Prohlad AIR 1985 MP 1, possession was delivered 
to the mortgagee who was to appropriate the usufruct and the mortgage 
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was held to be usufructuary. But the mortgage was hit by section 165(2)(b) 
of the M.P. Land Revenue Code, 1959 on account of the absence of any 
condition in the deed that expiry of the stipulated period of five years the 
mortgage shall be deemed to have been redeemed without any payment 
by the mortgagor. In this context the mortgage was held to be void and the 
parties thereto directed to restore to each other the respective benefits 
derived from the contract. 


(b) Appropriation of rents and profits.—in a usufructuary mortgage 
the mortgagor authorises the mortgagee to receive the rents and profits 
from the property— 

(1) in lieu of interest, or 
(2) in lieu of principal, or 
(3) partly in lieu of interest and partly in lieu of principal. 


Where rents and profits are not taken in lieu of interest of principal, but 
are set off against the interest agreed upon and in the case of deficit the 
mortgagor is made personally liable therefor, the mortgagee is not a 
usufructuary one—Bysani M C Charity Fund v Krishnaswami Chetty AIR 
1923 Mad 71 (71-72). 


The last two classes, namely, (2) and (3) are self-redeeming. A common 
feature of this kind of mortgage is illustrated by the /ekha mukhi in Punjab 
in which the mortgagor undertakes no personal liability and is competent 
to claim redemption at any time on payment of the amount, while the 
mortgagee is not entitled to sue for his debt—Lachman Singh v Natha Singh 
AIR 1940 Lah 401 (404). The first class, i.e. (1), is not self-redeeming. The 
mortgagee is entitled to retain possession till the mortgagor chooses to 
redeem on payment of the principal. This form has been in vogue in India 
and it resembles the ‘Welsh mortgage’ in England. In this mortgage the 
borrower says to the creditor: “You lend the money and | the land; if either 
of us want that which he has lent he shall restore that which was lent to 
him'—Vanneri v Patantil (1865)2 Mad HC 382. As observed by the Privy 
Council: ‘Under such a mortgage the mortgagee takes his chance of the 
rents and profits being greater or less than the interest which might have 
been reserved by the bond, and the mortgagor is entitled to redeem on 
repayment of the mortgage money'—Lawley v Hooper (1745)26 ER 962 
(963). But if the creditor is given the right to take the mango crop in lieu of 
interest, the transaction is not a mortgage— Rehman v Nathula! ILR 
(1960)10 Raj 978. 


(c) Absence of personal liabilitTy. On a pure usufructuary mortgage 
where the mortgagee takes possession of the estate, on the understanding 
that he shall repay himself out of the rents and profits, the mortgagor 
undertakes no personal liability, and the mortgagee must therefore, look 
exclusively to the land for repayment of the debt. In the case of Jhanoo Bibi 
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[1850 SD 44. See in passing Phopee v Cheda 1848 NWP SD 211; Behari 
v Phekoo (1805)1 SD 158}, decided many years ago, the Sudder Dewany 
Adalat of Calcutta held that in the absence of any covenant, the mortgagor 
cannot be sued personally, and this may be taken to be the established rule 
on the subject [Sivakamal v Gopala ILR (1891)17 Mad 131; Uddyana v 
Senthi- Velu ILR (1896)19 Mad 411; Roy Gowree v Bholeepersad (1872)17 
WR 211; Phulkuar v Murli ILR (1879)2 All 527; distinguishing Dulli v 
Bahadur (1875)7 NWP 55; Munnoo v Reetbhoobun (1866)6 WR 283; 
Ramayya v Guruva ILR (1890)14 Mad 232; Luchmeshar v Dook ILR 
(1897)24 Cal 677; Chathur v Kunjan ILR (1888)12 Mad 109]. It is true that 
in Jugjeewan Das v Ramdas Brijbhukun Das (1841)2 MIA 487: 6 WR PC 
11, where the mortgage deed contained a clause that the mortgagee should 
continue to enjoy and appropriate the annual produce till the whole debt 
was liguidated, their Lordships of the Privy Council observed that the 
mortgagee would have a full right to recover his debt by reason of the 
mortgage; and that the clause in guestion was merely a power for the 
mortgagee to satisfy himself just as an English mortgagee might by taking 
possession of the rents and profits. But the case cannot be regarded as 
an authority for the broad proposition that there is no distinction between 
an English mortgage, with a power reservedto the mortgagee to enter upon 
possession and satisfy himself out of the rents and profits and a usufruc- 
tuary mortgage in this country, where there is no covenant by the mortgagor 
for the repayment of the loan. It is already stated that there is no implied 
personal obligation in a mortgage by conditional sale, and there is certainly 
much greater reason for applying the rule to usufructuary mortgages. 
However, the mortgagor may expressly agree to be personally responsible, 
and it would, no doubt, be wise on the part of mortgagee to insist upon such 
a covenant; though if the mortgagee sues for the money, he may be taken 
to have waived his right to proceed against the mortgaged premises—/ssur 
v Kenaram (1870)14 WR 463. 


Since there is no personal liablity on the part of the mortgagor to repay 
the mortgage money, the mortgagee cannot sue for his debt. It has been 
held on this score in some case that there is no ‘debt’ at all —Syed Mehdi 
Hussain v Syed Md. Jawad AIR 1940 Lah 401. However, this is not correct. 
True it is that it cannot be attached as a 'debt' under Order 21, rule 46 of 
the Code of Civil Procedure, since no payment by the mortgagor is 
contemplated at all. But it can be attached under Order 21, rule 54 as 
immovable property —Manilal Ranchod v Motibhai ILR (1911)35 Bom 288 
(292-293). 

A guestion arises whether a mere covenant to pay unaccompanied by 
a hypothecation of the property, i.e. by a grant of the power to sell, would 
change the character of usufructuary mortgage. It has been held that the 
character of the usufructuary mortgage is not altered—Ram Lalv Mt. Genda 
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AIR 1942 All 326 (327). On the other hand, it has been held that the covenant 
renders the mortgage an anomalous one—Akbar Ali v Mafijuddin AIR 1942 
Cal 55 (58). It may be noted that usually a personal covenant to pay imports 
a right of sale—Qadir Parast Khan v Mehr Nur Mohammad AIR 1935 Lah 
103 (104). This transaction is a combination of a simple mortgage with a 
usufructuary mortgage, and this is known as a simple mortgage usufruc- 
tuary called an anomalous mortgage in section 58(g)—Ram Louchun v 
Bacchu Chaube AIR 1934 Oudh 255 (255): 148 IC 1197; Munni v Phuddi 
AIR 1987 All 155, 158: 1986 All CJ 432: 1986 Ali WC 963: (1987)1 Cur CC 
124. 


(d) No time limit for redemption.—A period for redemption need not 
be fixed in a usufructuary mortgage. Thus is a possessory mortgage, in 
which a mortgagee is to obtain possession of the property in lieu of a fixed 
sum with the superadded condition that the redemption will take place as 
soon as the mortgage money is paid, is a usufructuary mortgage—Ganesh 
Singh v Bhikham Singh AiR 1928 Oudh 1 (5). However, any fixation of time 
is not inconsistent with the nature of a usufructuary mortgage. And this 
follows from section 62 of the T. P. Act. But the fixation of a term is not 
equivalent to a covenant to pay at the end of the term—ARamarayanimgan 
v Govinda Krishna AIR 1921 Mad 183 (191-2). In Ram Narayan Singh v 
Adhindranath [(1916)44 IA 87] there was a date fixed for restoration of 
possession after calculation of the time for the discharge of the mortgage 
money out of the usufruct and it was held by the Privy Council that it was 
a usufructuary mortgage. 


(e) Remedy of usufructuary mortgagee on being dispossessed by 
mortgagor before expiry of mortgage period.—lf the usufructuary 
mortgagee is dispossessed by the mortgagor before expiry of the mortgage 
period in violation of the stipulations contained in the mortgage deed, the 
mortgagee does not get the right to recover the entire loan amount because 
of loss of character of possessory mortgage. If he remained in possession 
for a few years “there would be proportionate reduction of the deb" —Ahalya 
Devi v Kumar Rout 1989 (68) Cut LT 713: AIR 1990 NOC 12 (Orissa). This 
decision has been followed in La/ Chatrapati Sai v Sm. Shati Priya Panda 
AIR 2004 Ori 115. 


(4) Usufructuary mortgage v Lease.—Let us now return to the 
different forms of usufructuary mortgages commonly used in India. The 
mortgagor instead of mortgaging his whole estate may mortgage it for a 
term of years, and there is one kind of usufructuary mortgage by means 
of a lease known as zuripeshgee, which forms a distinct group and deserves 
careful consideration [Zuripeshgee is a compound word being formed out 
of ‘zar’ or ‘zur gold money, and 'peshgi' advance, and means ‘payment in 
advance, a deposit or engagement to advance money, a bonus or premium 
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on a lease, an advance of money upon the farm of the revenue; money lent 
on a usufructuary mortgage’. — Wilson’s Glossary, p. 565). 


(a) Zuripeshgee lease. 
(i) What it is.—The word ‘zuripeshgee’means a lease for a premium 


(ii) 


and the premium is the original loan. A zuripeshgee lease usually 
amounts to a mortgages [Sheobaksh Singh v Jagannath AIR 1921 
Nag 161 (162)]. And whether it is a mortgage depends upon the 
question whether the premium is advanced as a loan and whether 
the land is intended to be security for such loan— Ram Khelawan 
v Sambhoo Roy (1898)2 CWN 758 (759) (DB). As observed by 
Dawson Miller, CJ in Maharaja Kesho Prasad v Chandrika Prasad 
AIR 1923 Pat 122 (128) : ‘The test must be whether there is a 
secured debt and a right of redemption. The usual form of a 
mortgage by zuripeshgee lease is a loan repayable on the day the 
lease should expire, and the rent is either wholly the interest or 
partly the interest and partly to be appropriated to the principal, 
while the lessee is to continue in possession till the loan be paid. 
Thus in Bengal Indigo Co. v Roghubur Das [23 IA 158 (165): ILR 
(1896)24 Cal 272] the tenants under documents style zuripeshgee 
ticca patowa pattahs, advanced at the commencement, to the 
lessor, a certain sum of money for the liquidation of debts due to 
his creditors, with a condition to recover payment by retaining out 
of the rents payable by them, a yearly instalment of the sum 
advanced with interest. And the leases provided that the tenants 
would quit occupation at their expiry. In this context the Privy 
Council [23 IA 158 (165): ILR (1896)24 Cal 272] observed: ‘The 
lease were not mere contracts for the cultivation of the land let; but 
they were also intended to constitute, and did constitute, real and 
valid security to the tenant for the principal sums which he had 
advanced, and interest thereon. The tenants’ possession was in 
part not that of cultivation only, but that of creditors operating 
repayment of the debt to them, by means of their security. 


Origin.—The invention of these leases may be traced to the desire 
to evade the laws against usury as well as the canons of the Koran 
against the sin of lending money at interest. Under the name of 
beneficial leases, such transactions were once well known in 
England and were used for the purpose of raising money. Some 
curious instances of this practice are found in Pollock and Maitland's 
History of the English Law, where the learned authors observed 
that these transactions were resorted to for the purpose of avoiding 
the scandal of usury [Vol. Il, pp. 111, 112. The heritable bond in 
Scotland also had its origin in the ecclesiastical law against the 
exaction of interest, and in view of getting round it, the heritable 
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bond contained an obligation by which the grantee was left in the 
annual rent payable out of the lands — /nland Revenue Commis- 
sioners v Tod 1898 AC 399, 406. The sale of annuities was another 
familiar device — See the observations of Lord Haldane in Edinburgh 
Corporation v British 8 Co. 1913 AC 133, 139]. If there was no debt 
there could be no usury, and yet the rent might be so low as to leave 
a handsome margin for interest on the loan. The idea has since 
been improved upon and in India pious Mahomedans lending 
money without any interest in consideration of a lease for term of 
years while the lessor accepts as part of the transaction a sub- 
lease on a very much larger rent than that reserved on the original 
lease. 


Different forms of zuripeshgee.—Zuripeshgees vary greatly in 
form. The ordinary form is a lease by the debtor to his creditor on 
a fixed rent reserved by the lease, which is generally a little over 
the amount of interest payable by the debtor. The excess is paid 
to the debtor and is called ‘hug aziree’, the rest being retained by 
the creditor in discharge of the interest. The lease is generally for 
the term during which the loan is to remain out at interest ; although 
there is usually a provision to the effect that, if the loan is not repaid 
on the appointed day, the lease is to continue for such further 
period as the debt may remain unpaid on the same conditions. 
Thus, suppose Rs. 10,000 are lent at 6% repayable in five years; 
the interest on the whole sum would be Rs. 600 per annum; the 
debtor gives a lease of his property for 5 years at a rent, say, of 
Rs. 650 per annum, Rs. 50 representing the hug aziree, and Rs. 
600 the interest, which the creditor retains under the terms of the 
agreement between the parties. The excess, however, instead of 
being paid to the mortgagor, is not unfrequently applied to the 
gradual reduction of the principal. 


A zuripeshgee may, however, be merely a mortgage of the rents 
and profits for the interest due to the mortgagee, the principal 
constituting only a personal debt of the lessor [Nund v Kulleana 
1862 Marsh 209. Cf. Hanmant v Babaji ILR (1891)16 Bom 172; but 
see Mahadaji v Joti ILR (1892)17 Bom 425. A lease for a term, a 
sum of money being advanced by the lessee as security for the 
rent to be repaid by the lessor on the expiry of the term, or credited 
to the lessee in this accounts as rent, is also known as a 
zuripeshgee lease, but the transaction cannot be treated as a 
mortgage — Gridharee v Collis (1867)8 WR 497]. 


Another variety of zuripeshgees is a lease for a term where the 
whole rent is paid in advance; the lease is intended to constitute 
a security for the money advanced by the lessee. In such cases, 


(iv) 
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‘the tenant’s possession under the lease is in part at least not that 
of a lessee but that of a creditor operating repayment of the debt 
due to him by means of his security [Bengal Indigo Co. v Raghubar 
(1896)23 IA 158; ILR 24 Cal 272. Disting. Nidha v Murli (1902)30 
IA 54; ILR 25 All 115; see also Kamala v Pitchacootty (1865)10 
MIA 386; Nellaya v Vadukipat ILR (1880)3 Mad 382; Ram v 
Sambhoo (1898)2 CWN 758; disting. Rarndhari v Mackenzie 
(1905)10 CWN 351; Gridharee v Collis (1867)8 WR 497]. It must 
not, however, be thought that whenever land is leased out for a sum 
total paid in advance which virtually together with interest pays 
the rent for whole term of lease, the relation of debtor and creditor 
is created between the parties, so as to stamp the transaction as 
a mortgage. The payment of money beforenand may be merely a 
payment of rent in advance which will not be converted into a loan, 
simply because such payment is made in anticipation. In the 
opinion of a learned contributor in the Harvard Law Review, the 
key to the situation may be found In the economic relation of the 
parties [Vol. Il, p. 36]. If the owner of the land is in the weaker 
situation of the two, the transaction will be a mortgage; but if the 
cultivation of land promises to be a better investment than the loan 
of money on interest, the capitalist will naturally prefer this form of 
investment. 


The only guiding rule that can be extracted from the cases on the 
subject is that the intention of the parties must be looked into, and 
that when ‘once you get a debt with the security of land for its 
repayment, then the arrangement is a mortgage by whatever name 
it is called" 


Usury laws as the mother of invention.—As stated earlier that 
zuripeshgee leases were used for the purpose of evading the laws 
against usury, which continued in the Indian Statute book from 
1793 down to a recent period, when they were repealed by Act 
XXVIII of 1855. It is not necessary to dwell at any length now on 
the usury laws, but as they moulded the law of securities on the 
principles introduced by the regulations, it is necessary to discuss 
some of the leading provisions of the subject. Regulation XV of 
1793 by which the maximum rate of interest was limited to 12% 
in the Presidency of Bengal, after enacting in the 10th section, that 
all mortgages were to be considered as virtually and in effect 
cancelled and redeemed, wherever the principal sum, with the 
simple interest due upon it, not exceeding 12% should have been 
realized from the usufruct of the mortgage property, provided inthe 
next section for the adjustment of the accounts in the case of 
mortgages specified in section 10: 
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“When the mortgagee shall have had the usufruct of the mortgaged 
property, the mortgagee is to be required to deliver in the accounts 
of his gross receipts from the property mortgaged, and also of his 
expenditure for the management of preservation of it. The mort- 
gagee is to swear, or (if he be of the description of persons whom 
the courts are empowered to exempt from taking oaths) to 
subscribe a solemn declaration that the accounts which he may 
deliver in are true and authentic, the mortgagor is to be permitted 
to examine the accounts and after hearing any objections he may 
have to offer or evidence that either party may have to adduce 
respecting them the court is to adjust the account'—See also Ben. 
Reg. XXXIV of 1803, s. 9; Ben. Reg. XVII of 1806, s. 6. 


Similar laws were made for the other provinces [Mad. Reg. XXXIV 
of 1802, repealed by Madras Act ll of 1869; Bom Reg. | of 1814, 
repealed by Bom. Reg. I of 1827]. And these enactments rendered 
it extremely difficult for the mortgagee to realise more than 12% 
on the principal money. If he entered upon possession, he was 
liable to account for the rents and profits, and anything received 
in excess of the rate of interest sanctioned by the law, was applied 
to the reduction of the principal. Mortgagees, therefore, invented 
the device of entering upon possession not as mortgagees, but the 
lessees ata fixed rent. The lease was sometimes taken in the name 
of a third person, but the object in either case was the same: To 
evade the liability which the regulations imposed upon the mort- 
gagee-in-possession. Such a transparent device could not, how- 
ever, be tolerated by courts of justice, and zuripeshgee lease was 
treated as a mortgage, the mortgagee not being permitted to use 
it as a shield against the claim of the mortgagor for an account; 
and this rule was not relaxed, even where the rent reserved by the 
lease was shown to be a fair rent. 


(b) Tests to decide a zuripeshgee lease or a lease with mortgage.— 
In a zuripeshgee lease, the lease and the mortgage may be regarded as 
separable transactions. Apart from zuripeshgee lease, the same document 
may grant a lease and also a mortgage for the loan advanced by the lessee 
to the lessor. The mortgaged property may be sold subject to the lease 
[Baraboni Coal Concern Ltd. v Deba Prasanna Mukherjee AIR 1934 PC 
119 (122-23): (1934)38 CWN 481: 66 MLJ 479]. The guiding rule to decide 
whether the transaction is a lease or mortgage is that the intention of the 
parties must be looked into and that once a debt is discovered with security 
of land for its redemption, the arrangementis a mortgage by whatever name 
it is called [Ramdhan v Bankeybehari 1959 SCR 1085: AIR 1958 SC 941]. 


The Supreme Court has in Maharajadhiraj Sri Kameshwar Singh v State 
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of Bihar [(1960)1 SCR 332 (346): AIR 1959 SC 1303] laid down a four-fold 
test: 
(1) Is there any ‘express term for the loan returnable either by 
repayment or by the enjoyment of the usufruct’? 


(2) Is any ‘interesi fixed’? 
(3) Is any ‘right of redemption granted’? 


(4) Is there any ‘provision for personal liability in case any amount 
remains outstanding at the end of the term’ (of 28 years)? 


These tests are applied to find out whether the transaction is one of 
zuripeshgee lease or a lease with a mortgage. However, it cannot be a 
mortgage where the mortgagee is entitled to remain in possession of the 
property even after the discharge of the advanced amount [Board of 
Revenue v Simpson 8 Micanechy Ltd. ILR 1958 Mad 917: AIR 1958 Mad 
508: (1958)2 MLJ 273]. The lease and mortgage may be distinct. Thus in 
Mathuralal v Keshar Bai ((1970)1 SCC 454: AIR 1971 SC 310] the 
mortgagee was a zuripeshgee lessee with physical possession, who 
leased the mortgaged property to the mortgagor and put him in physical 
possession. And this lease back of the property arises because of the 
mortgagee with possession. 


A kanam-kuzhikanam and a usufructuary mortgage have many com- 
mon features. Thus both involve transfer of possession on payment of 
rnoney by the transferee, set off profits against interest, and retention of 
possession until repayment of the money. However, the essential distinction 
between them is that the former is a lease and, therefore, a transfer of a 
right to enjoy the property, while the latter is a transfer of an interest for 
securing the repayment of a debt. To arrive at a true character of the 
transaction, it has to be considered in its entirety and to this end the 
description in the document is immaterial—Cherumenalil Lakshmi v M. K. 
Narayani (1967)1 SCR 314. The circumstances and conduct of the parties 
are a useful guide in ascertaining the true nature and content of the 
transaction. There are four factors involved in this, namely,— 


(i) the proportion of the amount advanced to the value of the security; 
(ii) the rate of interest payable on the sum advanced; 


(iii) the absence of a provision for making improvements and the 
proportion of the rent; and 


(iv) the surrounding circumstances at the time of the transaction— 
Mangala K. Umma v P. P. Amma (1971)1 SCC 562: AIR 1971 SC 
1575. 


(5) Usufructuary mortgagee’s claim of adverse possession, if 
tenable.—The mortgagee or his successor-in-interest cannot claim title 
adverse to the mortgagor. The mortgagor has right to redeem the mort- 
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gaged property at any time within the period of limitation, which is 30 years 
under Art. 61( a) of the Limitation Act, 1963 — Vora /brahimji Dosaji v Vora 
Ibrahim Noorbhai AIR 1999 Guj 101. 


Where the mortgagee comes into possession of the property pursuant 
to the usufructuary mortgage his possession has lawful origin and mere 
assertion of adverse title on his part cannot affect the subsisting equity of 
redemption of the mortgagor or operate to shorten the period of limitation 
prescribed for a suit for redemption — Lila Chand v Malappa Tukaram AIR 
1960 SC 85. 


(6) Usufructuary mortgage and payment of mortgage money by 
mortgagor — effect.—On payment of the mortgage money by the 
mortgagor to the mortgagee, there does not remain any debt due from the 
mortgagor to the mortgagee and, therefore, the mortgagee can no longer 
continue. The authority given to the mortgagee to remain in possession of 
the mortgaged property ceases when the mortgage money has been paid 
up. It is then the duty of the mortgagee— 


(ù to deliver to the mortgagor the mortgage deed and other docu- 
ments relating to the mortgaged property; 


(ii) to deliver possession to the mortgagor, if the mortgagee is in 
possession; and 


(ji) to retransfer the mortgaged property in accordance with the desire 
of the mortgagor. If the mortgagee refuses to perform any of the 
aforesaid acts, which he is bound to do, the mortgagor can enforce 
his right. 

A new right to get the mortgagor's demands enforced through the court 
thus arises as a result of the provisions of sec. 60 — Prithi Nath Singh v Suraj 
Ahir AiR 1963 SC 1041. 

4. English mortgage. 

(1) Mortgages in England. 

(a) Legal.—The usual form of mortgage in England is known as the 
English mortgage. This is a legal mortgage. Subject to the provisions of the 
Law of Property Act, 1925, a legal mortgage is a conveyance or assignment 
of the whole or part of the estate or interest of the debtor in real or personal 
property of which he is the legal owner or of some legal estate or interest 
which he has the power to transfer. And the classic description of a 
mortgage is given by Lindley M.R. in Santley v Wilde [(1899)2 Ch 474 (CA): 
68 LJ Ch 681: 81 LT 393: 15 TLR 528: 35 Digest (Repl) 278] thus: ‘A 
mortgage is a conveyance of land or an assignment of chattels as a security 
for the payment of a debt or the discharge of some other obligation for which 
it is given.’ Except in the case of a legal mortgage of land, the absolute 
assurance of the property is usually subject to a proviso that upon payment 
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of the debt at a certain time the property should be reconveyed. Under 
sections 85 and 86 of the Law of Property Act, 1925, a legal mortgage of 
land must be created by demise for a term of years or by charge by way 
of legal mortgage, subject to a provision for cesser on redemption. A charge 
by way of legal mortgage is included in the definition of a legal mortgage 
as given in sec. 205(1)(xvi) of the Act. Although it does not actually create 
a legal estate, it gives the same powers and remedies as if it did. However, 
the essence of the legal mortgage of land is the vesting of a legal estate 
in the mortgagee with an immediate right of possession. On payment of the 
debt at a time fixed, the mortgagor may re-enter and is entitled to a 
reconveyance. Sections 5 and 116 of the Law of Property Act, 1925 provide 
that upon payment the mortgage term becomes a satisfied term and 
ceases. In this respect the provision for cesser has the same effect as the 
former condition for defeasance. Notwithstanding the automatic cesser of 
the mortgage term on payment, sec. 115 of the Act provides for the 
surrender of the term—Fisher and Lightwood's Law of Mortgage, 9th Ed. 
1977, E.L.G. Tyler, p. 5. 


(b) Equitable.—An equitable mortgage is a contract which operates as 
a security and is enforceable under the equitable jurisdiction of the court. 
It may be created by general words and even with regard to future acquired 
property. Under sec. 101 of the Law of Property Act, 1925 itis essential that 
an equitable mortgage be by deed if the mortgagee is to have the power 
of sale and other powers conferred on a mortgagee by statute. Equitable 
mortgages may be of two kinds: 


(1) Mortgages by equitable owners of their equitable rights; and 
(2) the creation by legal owners of equitable rights by way of security. 


The first occur in the case of mortgages of interests by beneficiaries 
under a trust, while the second are created by some instrument or act 
insufficient to confer a legal estate or title, but showing the intention of the 
parties to create a security. 


There is also an equitable charge created when real or personal property 
is expressly or constructively made liable, or specially appropriated, to the 
discharge of a debt or some other obligation. It confers on the chargee a 
right of realisation by judicial process—Fisher and Lightwood's Law of 
Mortgage, 9th Ed. 1977, E.L.G. Tyler, pp. 11-14. 


(2) The Indian variety.—The Indian variety of the English mortgage 
differs from the latter in two main ways. In the first place, the distinction 
between law and equity, as obtains in England, is absent in India. Secondly, 
the Law of Property Act, 1925 has changed the English law of mortgage 
substantially. Hence, it is not desirable to resort to the English law while 
interpreting the English mortgage in India. The provisions of the Transfer 
of Property Act, 1882 must be regarded first before resorting to the English 
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practice. Section 58(e) of the Act defines an English mortgage and this must 
be read subject to clause (a) of the section. Hence, an English mortgage 
can hardly be regarded as the transfer of the entire interest of the mortgagor 
to the mortgagee. Some estate is left in the mortgagor and only an interest 
thereon is transferred to the mortgagee. And this is the finding in Fa/a Kristo 
v Jagannath 36 CWN 709 (720): AIR 1932 Cal 775, as subseguently 
approved by the Privy Council in Ram Kinkar v Satya Charan 43 CWN 281 
(289): AIR 1939 PC 14 (19), in which their Lordships observe:'Section 58(e) 
deals with the form, not substance. The substantial rights are dealt with in 
sections 58(a), and 60, whatever form is used, nothing more than an interest 
is transferred and that interest is subject to the right of redemption: 


In an English mortgage, as defined in sec. 58(e), there is, in form, a 
transfer of ownership to the mortgagee, with a covenant to repay the debt 
on a certain date, and a proviso that on this condition being performed the 
mortgagee will transfer the property to the mortgagor. But this definition 
must be read subject to the definition of mortgage as given in clause (a) 
of sec. 58, and conseguently, an English mortgage in India can hardly be 
regarded as the transfer of the entire estate of the mortgagor to the 
mortgagee. As such the whole of the estate does not pass under the 
mortgage to the mortgagee. 


(a) Three essentials.—An 'English mortgage' has three essentials as 
stated in Narayana v Venkataramana ILR (1902)25 Mad 220 (235) (FB). 
First, the mortgagor is to bind himself to repay the mortgage-money on a 
certain day. Secondly, the property mortgaged is transferred ‘absolutely’ to 
the mortgagee. Thirdly, this transfer is subject to a proviso that the 
mortgagee will reconvey the property to the mortgagor upon payment of 
the mortgage-money on the date fixed for repayment. And these are 
discussed below. 


(ù Personal liability—A covenant to pay is an essential ingredient of 
an English mortgage—Ethe/ Georgina v Clara B. Buxton (1906)4 
CLJ 510 (513) (DB). The debtor remains personally liable to pay 
the debt. And the personal covenant must be to repay the money 
on a certain date. The idea is that it must be known with certainty 
when the mortgagor is to redeem or the mortgagee to proceed to 
foreclose or sell. But the object is not defeated by a provision for 
earlier payments of interest—Janaki Nath v Asad AIR 1936 Pat 
211 (219). An option for an earlier payment or an extension of time 
for repayment is a matter of grace and this does not affect the 
undertaking to repay on a certain date— Rajagopala v Ramachandra 
AIR 1942 Mad 628 (630). The test to decide whether a deed of sale 
with an agreement to reconvey is a mortgage or not is to see 
whether the remedies are mutual or reciprocal. If not, it is purely 
a conditional sale and not a mortgage— Williams v Owen (1840)48 
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RR 322 (324): 12 LJ Ch 207: 35 Digest (Repl) 281. In a case of 
sale of property in lieu of money charged thereon with a clause 
for redemption on repayment of money within ten years, but no 
covenant to pay it, it has been held that the transaction is a 
conditional sale and not a mortgage—Goodman v Grierson 
(1813)12 RR 82 (85-86); 35 Digest (Repl) 218. 

(ii) Absolute transfer. —n Ramkinkar v Satya Charan AIR 1939 PC 14 
(19) the Privy Council held that sec. 58(e) cannot be construed as 
declaring an English mortgage to be an absolute transfer of the 
property, but as merely declaring that such a mortgage would be 
absolute, were it for the proviso for retransfer. It may be noted that 
the distinction in England between law and equity is not applicable 
in India. And this foliows from the following considerations. Unlike 
a mortgagor in England, the mortgagor under an English mortgage 
under the Transfer of Property Act retains a /ega/ interest both 
before and after the date fixed for payment. Before the date he has 
a legal interest in the land and he transfers only an interest in the 
property. After the date he has the legal right of redemption given 
to him by section 60 of the Act. In each case he has a /egal/ interest. 


The ‘absolute’ transfer is to be made by operative words, such as 
‘convey’, ‘assign’, ‘demise’ etc. and not by the word ‘mortgage’. The 
word ‘assign’ has been held to be sufficient to satisfy the second 
essential—Narayana Ayyar v Venkataramana Ayyar ILR (1902)25 
Mad 220 (235)(FB). Similar is the case with regard to such 
expressions as 'grant, convey or transfer' followed by an absolute 
and indefeasible estate of inheritance in possession—Janaki Nath 
v AsadAIR 1936 Pat211 (218); see Kartick v Parshottam AIR 1988 
Cal 247. 


(iii) Proviso for retransfer.—The ‘absolute’ transfer of the property is 
subject to the proviso that the mortgagee will reconvey the property 
to the mortgagor on payment of the mortgage-money as agreed— 
Cohen v Baidyanath AIR 1936 Cal 646 (648). Where all the three 
essentials are present, the transaction would be an English 
mortgage and the mere fact of the mortgagor's undertaking to pay 
taxes etc. will not change its character—Aajagopala lyer v 
Ramachandra lyer AIR 1942 Mad 628 (630). On the other hand, 
if one of the essentials is absent, it would not be an English 
mortgage—Satya Charan v Ramkinkar AIR 1935 Cal 659 (662- 
63). 

(b) English mortgage v Absolute sale.—As observed earlier, the 
whole estate does not pass to the mortgagee under an English mortgage 
where in the case of a sale, the whole estate of the vendor passes to the 
purchaser. 


G:M—8 
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An English mortgage closely resembles an absolute sale with a 
condition of repurchase — Narayana v Venkataramana 25 Mad 220 (235); 
Satyacharan v Ram Kinkar 62 CLJ 28. In the former case it has been 
observed that it is the characteristic feature of an English mortgage that 
the operative words should be the same as in an absolute conveyance, and, 
consequently, the transfer should be by conveyance, assignment, demise 
or otherwise, according to the nature of the property and, therefore, where 
the deed of mortgage in case of a freehold estate contained the words the 
mortgagors do hereby mortgage and assign to the mortgagee the coffee 
estate described in the schedule hereto annexed’, etc., it was held that the 
word ‘mortgage’ was inappropriate in the deed of English mortgage, and 
precluded the possibility of holding that the transfer was intended to be 
absolute, but that as the word ‘assign’ was used it might be said that the 
requisite of an English mortgage was fulfilled — Narayana v Venkataramana 
25 Mad 220 (235). This case was decided according to the practice 
prevailing in England. But, as has been observed in a Calcutta case, the 
law and practice obtaining in England ought not to be applied in interpreting 
an English mortgage executed in India. The provisions of the Transfer of 
Property Act must be regarded first before resorting to English practice. 
According to this Act, the definition of an English mortgage as given in sec. 
58(e) must be read subject to the definition given in clause (a) of the section, 
and consequently an English mortgage can hardly be regarded as the 
transfer of the entire interest of the mortgagor to the mortgagee. Some 
estate is left in the mortgagor and only an interest thereon is transferred 
to the mortgagee — Fala Kristo v Jagannath 59 Cal 1314:36 CWN 709 (720): 
AiR 1932 Cal 775: Rowther v Uma 34 IC 24. The case of Fala Kristo V 
Jagannath 59 Cal 1314: 36 CWN 709 (720): AIR 1932 Cal 775 [approved 
by the Privy Council in Ram Kinkar v Satya Charan AIR 1939 PC 14: 43 
CWN 281 (289), where Their Lordships state: ‘Sec. 58(e) deals with the 
form, not substance. The substantial rights are dealt with in secs. 58(a) and 
60. Whatever form is used, nothing more than an interest is transferred and 
that interest is subject to the right of redemption’, in this case the Privy 
Council affirmed Satya Charan v Ram Kinkar AIR 1939 PC 14: 43 CWN 
281 (289) and overruled Bengal National Bank v Janaki54 Cal 813:31 CWN 
973 (followed in Shiva Prasad v Smith 17 Pat 499: AIR 1939 Pat 146: 20 
PELAS; sae also Imperial Bank v Galstaun ILR (1940)1 Cal 197: AIR 1940 

a i 


Where the mortgagor binds himself to pay the money lent on a certain 
property to the mortgage debt and interest thereon, further advances and 
sums paid is the provision for reconveyance by the mortgagee to the 
mortgagor on payment of the loan; simply because the mortgagor under- 
takes to pay the taxes etc. on the mortgaged property, it will not change 
the character of the mortgage from an English mortgage — Cohen V 





Consensual Securities 115 


Baidyanath AIR 1936 Cal 646 (648); Janaki Nath v Asad Reza AIR 1936 
Pat 211: 14 Pat 560. 


A provision in the bond reguiring the mortgagor to pay in addition to the 
mortgage debt and interest thereon further advances and sums paid by the 
mortgagee for the protection and preservation of the mortgaged properties 
and Government revenue, rents and all other costs, charges and expenses, 
etc., does not affect the character of the mortgage as an English mortgage 
— Janaki Nath v Asad Reza AIR 1936 Pat 211: 14 Pat 560. There is nothing 
inconsistent with an English mortgage in the mortgagor granting a power- 
of-attorney to the mortgagee entitling him in the grantor’s name to collect 
the rents and profits of a portion of the mortgaged properties for ensuring 
the payment of interest, or on the fact that the agreement expressly provides 
that such management and collection by the mortgagee or by a substitute 
appointed by him would be as the agent of the mortgagor — Janaki Nath 
v Asad Reza AIR 1936 Pat 211: 14 Pat 560. The possession taken by the 
mortgagee under the power of attorney or the appointment by him ofa 
substitute has not the effect of placing the mortgagee in the position of a 
mortgagee in possession. Therefore, he is not accountable on the footing 
of wilful default, but on the basis of actual receipts — Janaki v Asad AIR 1936 
Pat 211: ILR (1936)14 Pat 560. 


One of the essentials of English mortgage is that the mortgagor has to 
bind himself to pay the mortgage money on a certain date. When the 
mortgagor had not bound himself to pay the mortgage-money ona certain 
date, it could not be an English mortgage — Azgor Ali v Reazuddin AIR 1989 
Gau 74. 


The fact that the mortgagor has stipulated in an English mortgage to pay 
the insurance costs and other charges including quit rents, taxes, etc., does 
not detract from the absolute character of the transfer — Rajagopala v 
Ramachandra AIR 1942 Mad 628: 55 MLJ 417. See also Fozmal v Shridhar 
AIR 1946 Bom 499: 48 Bom LR 327. The fact that in certain event the date 
of payment was changed did not mean that the mortgagor had not agreed 
to pay the debt on a certain date within clause (e) of this section — 
Rajagopala v Ramachandra AIR 1942 Mad 628. 


The appointment of attorney by the mortgagor to recover, receive and 
give effectual discharges for all rents and royalties from tenants is common 
enough in English mortgages and is designed to save the mortgagee from 
the liability of accounting on the footing of wilful default as a mortgagee in 
possession — Jharia Water Board v Jagadamba Loan Co. AIR 1938 Pat 
539: 1938 PWN 635. 

According to the strict provisions of an English mortgage under the 


English law, the mortgagor is not entitled to remain in possession; but if he 
remains, as he usually does, it is only by sufferance, and he is liable to 
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ejectment at any time without notice and without being entitled to reap what 
he has sown onto the standing crops. The mortgage may provide that on 
the mortgagor’s committing a certain default, the mortgagee would be 
entitled to enter into actual possession. In such a case if the permission 
is withdrawn, the mortgagee is entitled under sec. 41, Presidency Small 
Cause Courts Act, 1882, to institute proceedings for ejectment — Sequeira 
v Nadershaw AiR 1954 Bom 81. Under the Indian law, though the mortgage 
does not contain in so many words a covenant for possession, a right of 
entry on the part of the mortgagee may be implied from the terms of the 
deed. Even though the mortgagee enters into possession of the property 
by reason of a purchase at an execution sale under a decree which 
subsequently turns out to be invalid, he cannot be ousted from possession 
either by the mortgagor or by a person claiming under him without the 
mortgage redeemed — Rukmini Kanta v Baldeo 28 CWN 920: 81 IC 1025: 
AIR 1925 Cal 77. Where the mortgagor had sold and handed over 
possession of the property to the purchaser without the knowledge of the 
mortgagee in the English form who has become entitled to possession, it 
cannot be said that the possession of the purchaser was adverse to the 
mortgagee — Jasraj v Sugrabai AIR 1940 Sind 195. Under an English 
mortgage the mortgagee is entitled to immediate possession and retain 
possession until he is paid — Sree Yellamma Cotton etc. Co. Ltd., In re AIR 
1969 Mys 280. 

(c) English mortgage v Simple mortgage.—n an English mortgage 
the ownership of the property is transferred with a promise to repay the debt 
on a certain date. And the mortgagee is entitled to the possession of the 
hypotheca and to the enjoyment of the profits arising therefrom. On the other 
hand, in a simple mortgage the rents and profits from the land belong to 
the mortgagor and are not part of the security for the repayment of the 
mortgage-money—Ma Huin Yeik v K.A.R.K Firm AIR 1939 Rang 321 (FB): 
(1939)183 IC 728. Moreover, a simple mortgage is empowered to bring the 
hypotheca to sale through the court. Of course, in certain cases [Section 
69(1)(a), Transfer of Property Act] an English mortgagee has the power of 
private sale in respect of the hypotheca. 

(d) English mortgage v Mortgage by conditional sale.—A mortgage 
by conditional sale resembles very closely in form an English mortgage, 
both of them belonging to that class of securities in which the ownership 
of the property pledged is iiable to be transferred from the debtor to the 
creditor on default of payment. They are, therefore, generally treated as 
analogous [in Regulation XVII of 1806, a mortgage by conditional sale was 
said to be ‘a conditional conveyance of land as a security for the repayment 
of a loan with a stipulation that, if the money borrowed be not paid, with 
or without interest, by a certain day, the sale shall become absolute’). There 
is, however, one important distinction between the two forms of mortgage. 
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In an English mortgage the mortgagor ordinarily enters into a covenant for 
the payment of the debt, and even if there is no such covenant a debt may 
be created by implication. But in a mortgage by conditional sale in this 
country, the mortgagor does not necessarily make himself personally liable 
for the payment of the mortgage money—Rama v Samiyappa ILR (1881)4 
Mad 179, 183-4. A conditional sale is thus very much like an English 
mortgage by trustees under a power, where there is no cestui que trust to 
enter into the usual covenants. 


There is again some difference in the form of the instruments. In an 
English mortgage the ownership is wholly transferred to the creditor, which 
is, however, liable to be divested by the repayment of the loan on the 
appointed day. The English mortgagor says to his creditor, | sell my property 
to you, but if | repay the debt by a certain day the conveyance shall be void, 
or (as is now generally the case) you shall re-convey the property to me. 
In the common form of an Indian mortgage, on the other hand, the creditor 
acquires only a qualified ownership, which, however, by the terms of the 
agreement, generally ripens into absolute proprietorship on the default of 
the mortgagor. In an English mortgage, therefore, the mortgagee, in the 
absence of any agreement to the contrary, has the right to enter upon 
possession of the property immediately upon the execution of, the deed; 
but the mortgagee under a conditional sale has, generally speaking, no 
such right. The possession of the mortgagor is, therefore, usually protected 
in an English mortgage by a covenant for quiet enjoyment till default, a 
covenant which, as a rule, would be wholly superfluous in an Indian 
mortgage, for the simple reason that with us the mortgagor generally 
professes to transfer only a qualified ownership to the mortgagee which 
does not carry with it the right to immediate possession [These mortgages 
are known in Bengal as katkobala or bye-bil-wufa, in Bombay as gahan 
lahan, in Madras as muddatakriyam, and it appears in Malabar as 
peruartuam). 


In both classes of securities the ownership of the property pledged is 
liable to be transferred from the debtor to the creditor on default of payment. 
However, there is a distinction between the two. Thus in an English 
mortgage the mortgagor binds himself to repay the loan on a certain date, 
while in a mortgage by conditional sale, the personal liability is not an 
essential ingredient. Secondly, an English mortgagee has the right to enter 
into immediate possession of the property on the execution of the deed. 
But a mortgagee by conditional sale has generally no such right— 
Ramkinkar v Satya Charan AIR 1939 PC 14 (19). 


5. Mortgage by deposit of title deeds. 
(1) In England. 
(a) The law stated.—The delivery to the creditor or his agent of deeds 
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or other documents of title with intent to create a security thereon constitutes 
an equitable mortgage— Russell v Russell (1783)1 Bro CC 269: 35 Digest 
(Repl) 296. The delivery need not be of the debtor's own deeds, but some 
third party's—Re Wallis & Simmonds (Builders) Ltd. 1975 QB 94: (1974)1 
All ER 561. The deposit may be with or without a memorandum or other 
instrument of charge. In practice the deposit is generally accompanied by 
a memorandum under seal, thus giving the mortgagee the powers (i.e. the 
powers to sell and appoint a receiver) granted by sec. 101 of the Law of 
Property Act, 1925. 


Lord Cairns in Shaw v Foster 1872 LR 5 HL 321, said, “It is a well- 
established rule of equity that a deposit of a document of title without more, 
without writing, without word of mouth, will create in equity a charge upon 
the property referred to". 


Where there is a memorandum of charge, it usually contains an 
agreement to execute a legal mortgage and may also provide for a power 
of attorney to execute such a mortgage. In case there is no memorandum 
in writing the charge created by the deposit is prima facie unenforceable. 
However, its validity has long been recognised on the ground that the 
deposit of deeds implies an agreement to make a mortgage and also 
operates as a part performance. Hence actual deposit of the deeds is 
essential and in its absence the security must rest on a document in writing 
signed by the mortgagor or his authorised agent. The charge created by 
the deposit is contractual for, although it arises by presumption, it does not 
arise by operation of law. 


The mortgage may be valid if only some or one of the material 
documents of title to the property have been deposited, although a 
complete title is not thereby shown to the debtor's interest in the property. 
In case a part of the material documents is deposited with one person and 
a part with another, each may have a good security, unless there is evidence 
of a contrary intention. An equitable mortgage may be created by deposit 
of a receipt for purchase money containing the terms of the agreement for 
sale if there are no title deeds or conveyance in the depositor’s possession, 
or even of a map of the property, but not by the deposit of an unattested 
copy of the deed. An equitable sub-mortgage of an equitabie security may 
be created with a deposit of the memorandum given with the original 
security. 

Where the memorandum accompanies a deposit of title deeds it should 
refer to the deposit and state that the deposit was made to the intent that 
the property should be equitably charged with the repayment of the monies 
advanced. Express reference should be made that the land is charged with 
the payment of interest, but an equitable mortgage by deposit of title deeds 
carries interest even in the absence of such a provision [Fisher and 
Lightwood's Law of Mortgage, 9th Ed. 1977, pp. 44-46, 49]. 
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(i) Memorandum without deposit — English law.—Under English law, 
a memorandum or agreement in writing showing an intention to deposit title- 
deeds by way of mortgage or to charge the property comprised in the deeds 
is sufficient even if no deeds are in fact deposited, and even if some of the 
deeds are not executed. A written direction or consent that the deeds may 
be retained as a security is equally effective. 


A mere oral agreement to deposit, which is not acted upon, is not 
sufficient; but an oral agreement to mortgage with a subsequent delivery 
of the deeds is sufficient, and the security relates back to the time of the 
agreement. 


A mere promise to give security on deeds to a person, who already holds 
them, does not of itself create an equitable charge — Halsbury’s Laws of 
England, 4th Ed., Vol. 32, para 425. 


(ii) Extent of property charged.—The charge created by a deposit of 
the deeds includes all the property comprised in the deeds, and extends 
to every estate and interest in the property possessed by the depositor at 
the time of the deposit, every interest which he afterwards acquires and all 
incidental rights such as the goodwill of a business conducted upon the 
premises. Apart from statutory power, a limited owner can charge only his 
own equitable interest by a deposit, but oral evidence of the remainderman's 
consent is admissible to charge the legal estate — Halsbury’s Laws of 
England, 4th Ed., Vol. 32, para 433. 


(iii) With whom the title-deeds to be deposited.—When the deposit 
of title deeds is made without a memorandum, the delivery must be made 
tc the creditor or his agent, the latter being some person other than the 
(ebtor. So a memorandum appropriating as security to a creditor a policy 
which remains in the debtor's possession is not sufficient of itself to create 
a charge on it. A deposit with the debtor's wife is not sufficient. A deposit 
with the debtor's solicitor is, however, sufficient, as he is thereby constituted 
agent and trustee for the creditor; and, in mortgaging, a solicitor may make 
a deposit by placing his own deeds in a box containing the papers of his 
client, the mortgagee — Halsbury’s Laws of England, 4th Ed., Vol. 32, para 
432. 


(iv) Extent of security created.—Where the deposit of deeds is made 
for the purpose of obtaining credit, it will not cover money previously 
advanced and still due, unless an intention to cover it appears from the 
circumstances. A deposit will, however, cover subsequent advances upon 
oral evidence of an agreement that the security should be so extended, and 
notwithstanding that the original deposit was accompanied by a memoran- 
dum in writing limiting the purpose of the deposit; but it will not extend to 
an advance by a third person unless connected with some dealing with the 
estate, or to a subsequent advance made after a legal mortgage has been 
taken — Halsbury's Laws of England, 4th Ed., Vol. 32, para 431. 
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(v) Deposit by mistake.—The delivery by mistake of deeds to a creditor 
does not constitute him an equitable mortgagee, although the delivery may 
be prima facie evidence of an intention which throws the burden of proving 
the negative on the owner. A deposit of deeds cannot create an equitable 
mortgage of property to which the deeds do not relate, notwithstanding that 
by a misapprehension the creditor believes that they relate to that property. 


Where deeds are delivered for a special purpose other than putting them 
in pledge, the further purpose of creating a present security cannot be 
inferred. Thus, where they are delivered merely for the purpose of enabling 
a solicitor to prepare a legal mortgage, an equitable mortgage by deposit 
is not created unless there is an immediate intention to give a security by 
the deposit, notwithstanding that a formal legal security is also in contem- 
plation. If, before the money was advanced, the deeds have been deposited 
with a view to preparing a future mortgage, the deposit will not be 
considered as an equitable mortgage by deposit; but it is otherwise where 
there is a present advance and the deeds are deposited under a promise 
to forbear from suing, even though they may be deposited only for the 
purpose of preparing a future mortgage, and in such a case the deeds are 
given as part of the security — Halsbury’s Laws of England, 4th Ed., Vol. 
32, para 430. 


(vi) Effect of mere deposit.—A deposit of title-deeds does not in itself 
create a charge, and the mere possession of deeds without evidence of 
the contract under which possession was obtained, or of the manner in 
which the possession originated so that a contract may be inferred, will not 
create an equitable security. The deposit is a fact which admits evidence 
of an intention to create a charge which would otherwise be inadmissible, 
and raises a presumption of charge which throws upon the debtor the 
burden of rebutting it. 


A mere deposit of title-deeds upon an advance, with intent to create a 
security on them, but without a word passing, gives an equitable lien so 
that, as between debtor and creditor, the fact of possession of the title deeds 
raises the presumption that they were deposited by way of security. As 
against strangers, however, this is only the case where possession can be 
accounted for in no other way, and the mere fact that the title-deeds are 
produced from the custody of a creditor many years after the deposit, 
without explanation, will not in itself support a claim of a mortgage by 
deposit. There should be proof of the time when both the loan and deposit 
were made — Halsbury’s Laws of England, 4th Ed., Vol. 32, para 429. 


(vii) How far mortgagee is bound to examine deeds.—it is not 
negligence to accept the owner's statement that the deeds deposited are 
all that are necessary. If the court is satisfied of the good faith of the person 
who has a prior equitable charge, and is satisfied that there has been a 
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positive statement, honestly believed, that he has the necessary deeds, 
then he is not bound to examine the deeds, nor is he bound by constructive 
notice of their actual contents or of any deficiencies which by examination 
he might have discovered in them — Halsbury’s Laws of England, 4th Ed., 
Vol. 32, para 428. 


(viii) Deposit of part of deeds.—To create a valid mortgage by deposit 
of title-deeds it is not necessary that the whole or even the most material 
of the deeds should be deposited, or that the deeds deposited should show 
a complete or good title in the depositor; it is sufficient if the deeds deposited 
bona fide relate to the property or are material evidence of title, and are 
shown to have been deposited with the intention of creating a charge. All 
the deeds deposited are included in the security, even if the accompanying 
memorandum only specifies some of those deeds. 


An equitable mortgage may be created by the deposit of a receipt for 
purchase money containing the terms of the agreement for purchase and 
attached to a plan, or an agreement for a lease, even if the lease is 
afterwards granted on different terms, but not, it seems, by a deposit of an 
attested copy of a lease — Halsbury’s Laws of England, 4th Ed., Vol. 32, para 
427. 


(b) Statutory changes made.—Prior to 1926 there could be only one 
legal mortgage and the mortgagor's dealings with his equity of redemption 
by way of incumbrance resulted in equitable mortgages. This was so since 
a legal mortgage took the form of an outright conveyance of the legal estate 
to the lender as security for the debt. Since the Law of Property Act, 1925, 
however, the form of mortgage has changed. A legal mortgage is now 
effected by a demise for a term of years with a cesser of the term on 
redemption or by a charge by way of legal mortgage. There can now be 
a succession of legal mortgages. The statutory provisions apply only to 
cases where it is desired to create legal mortgages and do not affect the 
question of equitable mortgages and charges—Law of Property Act, 1925, 
section 117(1). Equitable mortgages are still possible under the modern law. 
It is still possible to confer upon a lender a mere equitable right over the 
land by way of security, instead of passing a legal estate to him. 


Equitable mortgages prior to the Act were those following a first 
mortgage in the same land; second and subsequent mortgages may now 
be created by a long lease or by a charge so as to give the lenders legal 
estates. Three kinds of equitable mortgage still remain, namely,— 


(1) agreement to create a legal mortgage, 
(2) deposit of title deeds, and 


(3) equitable charges—Cheshire, G.C.: Modern Law of Real Property, 
4th Ed., pp. 567, 577-79. 





122 Law of Mortgage 


(2) In India. 


(a) Difference between equitable mortgage and mortgage by 
deposit of title deeds.—There is a difference between an equitable 
mortgage under the English law and a mortgage by deposit of title deeds 
under section 58(f) of the T.P. Act, 1882. In England an equitable mortgage 
can be created in two ways — either— 

(1) by actual deposit of title deeds, wherein parol evidence is admis- 
sible to show the meaning of the deposit and the extent of the 
security created, or 

(2) by a memorandum in writing, purporting to create a security for 
money advanced. 

In either case it does not operate as an actual conveyance though it is 
enforceable in eguity. But under the T.P. Act a mortgage by deposit of title 
deeds is one of the modes of creating a legal mortgage in which a transfer 
of interest in the property mortgaged to the mortgagee by the mortgagor 
takes place. 

In this context such mortgage stands on the same footing as a mortgage 
by deed. Accordingly, a proviso has been added to section 48 of the 
Registration Act, 1908 by section 10(2) of the Amending Act 21 of 1929 
thus: 'Provided that a mortgage by deposit of title deeds shall take effect 
against any mortgage deed subseguently executed and registered which 
relates to the same property: And this proviso came into force on April 1, 
1930. Hence, a mortgage by deposit of title deeds is on a part with any other 
legal mortgage—K.J. Nathan v S. V. Maruthi Rao AIR 1965 SC 430 (431- 
2): (1964)2 MLJ (SC) 162: (1964)6 SCR 727: (1964)2 Andh WR (SC) 162. 


In this case the apex court has considered the distinction between an 
eguitable mortgage as understood in England and a mortgage by deposit 
of title deeds under clause (f) of sec. 58 of the T.P. Act, though such a 
mortgage is often described as an eguitable mortgage. 


In England an equitable mortgage can be created either— 


(1) by actual deposit of title-deeds, in which case parol evidence is 
admissible to show the meaning of the deposit and the extent of 
the money secured, or 


(2) if there be no deposit of title-deeds, then by a memorandum in 
writing, purporting to create a security for money advanced. In 
either case it does not operate as an actual conveyance though 
it is enforceable in eguity. 

Under the T.P. Act a mortgage by deposit of title-deeds is one of the 
modes of creating a legal mortgage, whereunder there is a transfer of 
interest in specific immovable property for the purpose of securing payment 
of money advanced or to be advanced by way of loan. 
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The term ‘equitable mortgage’ in the English law is of much wider import 
than under this Act. An equitable-mortgage under the English law might be 
of several kinds and one of them is by deposit of title-deeds — Ponnu v 
Sambasiva AIR 1933 Mad 293: 56 Mad 546. To an equitable mortgage by 
deposit of title-deed the provisions of sec. 25(3) of the Contract Act are not 
attracted and no compliance thereof is necessary by the debtor to discharge 
his obligation — Manoj v Nabadwip AIR 1978 Cal 111. 


A mere deposit of title-deeds outside the towns mentioned in this section 
not only gives no right to the mortgagee to proceed against the properties 
they relate to, but does not operate as a further security of charge — Darbari 
v Khetra AIR 1927 Pat 41; Basant v Commissioner of Tax AIR 1932 All 451. 


Where the mortgagor binds himself personally to pay the mortgage 
money by the operation of secs. 96 and 98(b), it is an equitable mortgage 
— Nityananda v Rajpur C.B. Cinema Ltd. AIR 1953 Cal 208. 


(b) Four requisites.—A mortgage by the deposit of title deeds needs 
four requisites: 


() A debt, 
(i) deposit of title deeds, 


(iii) intention to create a security thereon [Behram v Sorabji (1914)38 
Bom 372; 23 IC 140; K.J. Nathan v S.V. Maruthi Rao AIR 1965 SC 
430]. There may be constructive deposit [K.J. Nathan v Maruthi 
Rao AIR 1965 SC 430]. But mere deposit is of no avail unless the 
creditor proves intention to create a mortgage [Saradindu v Amiya 
AIR 1977 Cal 343]. Where a deposited deed relates to land, the 
mortgage extends both to land and the structures [Boda Narayan 
v Velluri 1977 An WR 480], 


(iv) moreover, such a mortgage can be created only in certain 
specified towns. 


The properties need not necessarily be situated in any of the towns 
specified: What is reguired is that the deposit of the title deeds must be in 
specified towns. And the mortgage effected by the deposit of title deeds in 
the sense of the T.P. Act—/mperial Bank of India v U. Rai Gyaw AIR 1923 
PC 211: ILR 51 CAI 86: 50 IA 283. 


(i) Towns and cities specified.—The towns and cities are notified in 
the official Gazette. In addition to Calcutta, Madras and Bombay 
as mentioned in section 58(f) of the Act, the following also come 
under it: Adilabad; Adoni; Agra; Anmedabad; Ahmednagar; Ajmer; 
Akola; Alibag(Kolaba); Allahabad; Alleppey; Alwar; Alwaye; Ambala 
city; Amravati; Anakapalle; Anantpur; Arrah; Bangalore; Baroda; 
Bellary; Bhagalpur; Bhandara; Bhavnagar; Bhilwara; Bhimavaram; 
Bhir; Bikaner; Buldhana; Cannanore; Chandanacherry; Chandrapur; 


124 


(ii) 


(iii) 
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Chapra; Chirala; Chittoor; Cocanada; Cochin; Coimbatore; 
Cuddalore; Cuddapah; Darbhanga; Davengere; Delhi; Dharwar; 
Dhubri; Dhulia; Dibrugarh; Eluru; Ernakulam; Ganganagar; Gauhati; 
Gaya; Gondal; Greater Gwalior; Gudivada; Guntakal; Gurgadu; 
Hissar; Hubli; Indore; Irinjalakunda; Jaipur; Jalgaon; Jamnagar; 
Jind; Jodhpur; Jorhat; Junagadh; Kanpur; Karimnagar; Karnal; 
Kayamkulam; Khammam; Kolhapur; Kothagudam; Kottayam; 
Lucknow; Madurai; Mahaboobnagar; Mangalore; Morvi; Motihari; 
Muzaffarpur; Mysore; Nagercoil; Nagpur; Nalgonda; Nanded; 
Nandyal; Narayanganj; Narnaul; Nasik; Nellore; New Cablhi; 
Nizamabad; Osmanabad; Palghat; Pali; Palitana; Parbhani; Patna; 
Pallachi; Poona; Porbandar; Proddutuc; Purnea; Quilon; 
Rajamundry; Rajkot; Ratlam; Ratnagiri; Rohtak; Saharsa; Salem; 
Sangareddy; Sangli Satara; Shillong; Sholapur; Silchar; Srikakulam; 
Surendranagar; Surat; Telicherry; Tenali; Tezpur; Thana; Thanjavar; 
Tiruchi; Tirunelveli; Tirupathi; Trichur; Trivandrum; Tuticorin; Udaipur; 


‘Ujjain; Vajapuri; Vellore; Veraval; Virudhunagar; Wardha; Yeotmal; 


and all district headquarter towns in the State of Karnataka. 


Debt.—An equitable mortgage is created when title deeds are 
deposited under an oral agreement to cover present and future 
advances. With each advance it becomes a charge upon the land 
comprised in the title deeds—Jaitha v Haji Abdul ILR (1886)10 
Bom 634 (644); Janardhana v Gangadharan AIR 1983 Ker 178 
(FB). 

Deposit of title deeds.—The following documents relating to 
property constitute documents of title, namely— 


(a) the hundi towards the purchase price; 


(b) an agreement by the previous owner to convey the property; 
and 


(c) a tax receipt in the name of the vendee—Angu Pillai v M.S.H. 
Kasiviswanath Chettiar AIR 1974 Mad 16. 


The validity of a mortgage by deposit of title deeds being recognised 
in section 59 of the T.P. Act, it follows that an exception should be 
made in its favour—K.J. Nathan v Maruthi Rao AIR 1965 SC 430. 
Since the proviso to section 48 of the Registration Act provides that 
a mortgage by deposit of title deeds shall take effect as against 
any mortgage deed subsequently executed and registered, it 
cannot be said that the subsequent purchaser of the mortgaged 
property was not liable on the plea that he took all reasonable care 
and acted in good faith—/shwar Dass evan want Singh AIR 1985 
Del 83: (1984)26 Del LT 377. 
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Physical delivery of title-deeds by the debtor to the creditor is not 
the only mode of deposit. There may be constructive delivery. What 
is necessary is that the parties agreed to treat the documents in 
the possession of the creditor or his agent as delivery to him for 
the purpose of the transaction — K.J. Nathan v S.V. Maruthi AIR 
1965 SC 430. Where the original deed cannot be expected to be 
in exclusive possession of the debtor (as in the case of joint 
purchasers or joint donees), the deposit of a registration copy can 
create a mortgage — C. Assiamma v State BankAIR 1990 Ker 157. 


An equitable mortgage may be valid if only some or one of the 
material documents of title to the property are deposited, though 
a complete title is not ready to show the depositor's interest in the 
estate—Binapani v Rabindranath AIR 1959 Cal 213. A deposit of 
title deeds may be both actual and constructive—Kakoo Shah v 
Kamala Wati AIR 1969 Del 120. 


In interpreting clause (f the word ‘town’ does not go with ‘person’, 
but with ‘delivers’. Under this clause it is not necessary that the 
person making the deposit of title deeds should be in one of the 
towns mentioned. It is enough if he makes the deposit with the 
creditor or his agent in that town with intent to create security 
thereon—/ndian Cotton Co. v Hari Poonjoo AIR 1937 Bom 39 (41). 
However, the validity of an equitable mortgage is not affected 
merely because the documents are delivered in a town other than 
a notified town when they are forwarded to a notified town for 
deposit—Sulochana v Pandiyan Bank AIR 1975 Mad 70. Such a 
mortgage can be created in the notified towns by the deposit of 
title deeds of property lying outside those towns— Madho Das v 
Ram Kishen ILR (1892)14 All 238. 


To create a mortgage by deposit of title-deeds it is not necessary 
that the property to which they relate should situate within one of 
the towns and specified areas. But what is needed is that the 
delivery of the title-deeds must take place within the towns and 
other areas mentioned in this clause — see Valliappa v Ko Tha 
Huyin 4 Bur LT 169; Imperial Bank of India v U. Rai Gyan 51 Cal 
86 (PC); Manekji v Rustornji 14 Bom 269; Srinath v Gadadhar 24 
Cal 348; Behran v Sorabji 38 Bom 372; Surajmull v Goperam AIR 
1932 Cal 823: 36 CWN 1028; Indian Cotton Co. v Hari AIR 1937 
Bom 39. In interpreting clause (f) the word "town" does not go with 
'person', but with 'delivers'. 


An eguitable mortgagee may advance an additional amount on the 
understanding that he can retain the documents as security for this 
additional amount and can become an eguitable mortgagee for this 
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additional amount—Dhirendra v Kumud ILR 25 Cal 611. Here it 
is assumed that the parties agreed to treat the title deeds as having 
been handed back to the mortgagor and rehanded to the mort- 
gagee. And such an agreement is a constructive delivery of the title 
deeds to the creditor as security for further advances— Nathan v 
Rao (1964)2 SJ 671. 


(iv) ‘Intent to create a security thereon’.—Unless the deposit of title 
deeds effects the transfer of an interest in a specific immovable 
property for the purpose of securing the payment of money 
advanced or to be advanced, there'is no equitable mortgage at 
all—Saradindu v Amiya AIR 1977 Cal 343. And the intention to 
create a security by deposit of title deeds is a guestion of fact and 
not of law —Bejoy Ranjan Das v Ajit Kumar Dutta AIR 1974 Cal 
319. 


(3) Duplicate of deed, when can be accepted as security.—Duplicate 
of a partition deed submitted as collateral security is acceptable where 
there is no evidence to show that the original deed was with the borrower. 
Deposit of original need be insisted only as rule of prudence and caution 
and not as a legal requirement for the purpose of validly creating an 
equitable mortgage and it cannot be said that duplicate can be accepted 
only when the original is lost—State Bank v Velayudhan Pillai AIR 1996 Ker 
32 (DB). 

(4) Registration.—Where title deeds are deposited with intent to create 
a security, the law implies the creation of a mortgage and no registration 
is necessary under sec. 59 of the T.P. Act. However, if the parties choose 
to reduce their contract to writing, the deposit and the document together 
form an integral part of the transaction. And the document needs registra- 
tion under section 17 of the Registration Act if the value of the property is 
Rs. 100 or upward. The question is: Did the parties intend to reduce their 
bargain to the form of a document? If so, it requires registration. If not, it 
need not—Rachpal v Bhagwandas AIR 1950 SC 272; V. G. Rao v Andhra 
Bank AIR 1971 SC 1613; see also United Bank of India v Lekharam AIR 
1965 SC 159. Registration is not necessary, if the memorandum is in the 
nature of a forwarding letter or an acknowledgment of the fact that the 
mortgagor has deposited the deed of title as security against a promissory 
note which had been executed much earlier and a sum of money was due 
on the basis of the promissory note—H. G. Nanjappa v M.F.C. Industries 
AIR 1987 Mad 108: (1987)100 Mad LW 4. 

The legal position whether registration is necessary or not, has been 
lucidly stated by Nair J. in Joseph v Michael AIR 2000 Ker 240 in the 
following way: 

“Mortgage by deposit of title-deeds is created under section 58(f) of 
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the Transfer of Property Act. According to that section, such a 
mortgage comes into effect where a person in any of the notified 
towns delivers to a creditor or his agent documents of title to 
immovable property with intent to create a security thereon. Execu- 
tion of any memorandum evidencing the deposit is not essential for 
creation of such a mortgage, but very often some writing is obtained 
in that regard in the form of a memorandum or letter so that it will be 
a record which would evidence the transaction. But, then, the time 
and date when such writing is prepared assumes importance. If the 
parties execute such memorandum intending to reduce the transac- 
tion to writing and it is done contemporaneously it will require 
registration in so far as it declares the creation of the mortgage. 
However, the position would be different if the execution of the 
memorandum is not contemporaneous and it only confirms the fact 
of deposit ex post facto. Surrounding circumstances can be looked 
into to see whether the execution was contemporaneous or whether 
it was done after the mortgage had come into effect with the deposit 
accompanied by the intention to create a mortgage...” 


(5) Priority.—A mortgage by deposit of title-deeds is a complete act by 
itself within the meaning of sec. 48, Registration Act. The holder of a 
registered instrument does not by virtue of that section take priority over 
an equitable mortgagee by deposit of title-deeds — Gokul Das v Eastern 
Mortgage Co. 33 Cal 410 (422); Coggan v Pogose 11 Cal 158; Stewart v 
Bank of Upper India 31 PR 1916: 34 IC 937. See the Proviso to sec. 48, 
Registration Act, added by Act XXI of 1929. 


(6) Extent of security.—in the case of an equitable mortgage by deposit 
of title-deeds, the scope of the security is the scope of the title — 
Pranjivandas v Chan Ma Phee 43 Cal 895: 43 IA 122: 20 CWN 925: 35 IC 
190. An equitable mortgage will be a security only for the debt specified 
in the agreement, and will not include debts previously due from the 
mortgagor to mortgagee — Mountford v Scott T&R 274. But it may include 
such debts, if an intention that it should do appears from the circumstances 
— Farley, ex parte 1 MD&De G 688; Fisher on Mortgage, Sth Ed., p. 19. 


An equitable mortgage will affect the beneficial interest of the mortgagor 
in all the property comprised in the deposited documents including 
accessions— Manningford v Toeman 1 Col670; Bhupendra v Wajihunnissa 
2 PLJ 293 (299, 301). Compare sec. 70. It will operate not only on the interest 
of the debtor at the time of the deposit but also on any interest which he 
may subsequently acquire — Susty, In re 69 LT 160. But an equitable 
mortgage of a house will not comprise an entirely separate house, attached 
to that house, which is not included in the title-deed. The rule is that where 
titles of property are handed over with nothing said except that they are to 
be security, the law supposes that the scope of the security is the scope 
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of the title-deeds. Where, however, title-deeds are handed over accompa- 
nied by a bargain, that bargain must rule. Lastly, when the bargain is a 
written bargain, it, and it alone, must determine whatis the scope and extent 
of the security — Pranjivandas v Chan Ma Phee 43 Cal 895 (900) (PC). 


Where title-deeds are deposited under an oral agreement to cover 
present and future advances, as each advance is made, it becomes a 
charge on the property comprised in the title-deeds. Fresh deposits of title- 
deeds for subsequent advances are not necessary — Mohini v Janaki AIR 
1936 Cal 412: 40 CWN 1277: 166 IC 382. 


There is an essential distinction between an equitable mortgage as 
understood in English law and the mortgage by deposit of title-deeds 
recognised by the T.P. Act — Nathan v Maruthi Rao AIR 1965 SC 430, but 
sec. 25(3) of the Contract Act is not attracted to an equitable mortgage by 
deposit of title-deeds and in order to discharge his obligation the debtor 
need not comply with that section — Manoj v Nabadwip AIR 1978 Cal 111. 


6. Anomalous mortgage. 

(1) Multiple forms.—tin terms of the definition given in section 58(g) of 
the T.P. Act, an anomalous mortgage is one which does not fall within any 
of the other five classes enumerated. While considering an anomalous 
mortgage, the intention of the parties must be gathered from the terms of 
the instrument as controlled by the provisions of the Act—Madho Rao v 
Gulam Mohiuddin 15 NLR 134 (PC): AIR 1919 PC 121. Such mortgages 
are far too numerous and varied to form the subject of any exact definition. 
Besides, they differ in their remedial incidents in various localities. Some 
of the forms of anomalous mortgages are given below: 


(a) A mortgage with possession containing a covenant to pay the 
principal and interest—Ramarayanimgar v Maharaja of Venkatagiri 
AIR 1927 PC 32 (36); 


(b) amortgage with possession having a stipulation that the transferee 
should appropriate the rents and profits for a specified term of 
years and then give back the land— Tukaram v Ram Chand ILR 
(1902)26 Bom 252 (258); 

(c) a mortgage with the mortgagee to remain in possession and the 
mortgagor to repay by instalments with interest or to redeem at any 
time—Madho Rao v Gulam Mohiuddin AIR 1919 PC 121 (123); 


(d) a mortgage without possession with the mortgagor not to redeem 
before five years and the mortgagee given a right of foreclosure— 
Ujagar Lal v Lokendra Singh AIR 1941 All 169 (171): ILR 1941 All 
240: 1941 ALJ 111; and 

(e) a mortgage having a covenant to pay interest, but without any 
covenantto repay the principal and with the mortgagor subsequently 
depositing certain title-deeds not mentioned in the mortgage as 
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additional security— Gupta v Administrator-General of Burma AIR 
1928 Rang 16 (17). 


(2) Classification.—Anomalous mortgages assume many forms moul- 
ded by custom or the caprice of the creditor. Generally, they may be 
classified as follows: 


(a) 


(b) 
(c) 


Combinatory, i.e. a combination of two or more of the other five 
types; 

customary, i.e. local mortgages; and 

miscellaneous. 


(a) Combinatory form.—The usual two types are— 


(7) 
(ii) 
(i) 


simple mortgage usufructuary; and 
mortgage usufructuary by conditional sale, as shown below: 


Simple mortgage usufructuary.—A combination of a simple mort- 
gage and a usufructuary mortgage is referred to as a ‘simple 
mortgage usufructuary’. There is a personal covenant to pay with 
an express or implied right of sale though the mortgagee is put in 
possession so as to pay himself the debt out of the rents and profits. 
Personal liability is coupled with the property collaterally pledged— 
Janki Das v Laxminarain (1957)9 Raj 268: AIR 1957 Raj 32; 
Abohala Sastriar v Kalimurthu (1962)1 MLJ 304: AIR 1962 Mad 
308. In a usufructuary mortgage, the principal or interest or both 
are satisfied out of the usufruct of the property. The mortgagee 
remains in possession and has, therefore, no right to claim the 
mortgage-money, while the mortgagor undertakes no personal 
liability. But this is inconsistent with a personal covenant of the 
mortgagor to pay the mortgage-debt. Hence the two form a 
combination styled as simple mortgage usufructuary—Jafar 
Hussain v RanjitiLR (1899)21 All 4 (8, 10); Ramdayal v Bhanwarlal 
AIR 1973 Raj 173. It is still an anomalous mortgage even if the 
personal remedy is not accompanied by a right of sale—Akbar Ali 
v Mafijuddin AIR 1942 Cal 55 (58). The character of an anomalous 
mortgage is not affected in case the mortgagor reserves the right 
to act as manager and to enhance the rents of the property given 
into the mortgagee's possession—(1929)4 Luck 363: 56 IA 299. 
Where the mortgagee is empowered to recover any part of the 
mortgage-money personally from the mortgagor in a usufructuary 
mortgage, it is an anomalous mortgage— Ramdaya! v Bhanwarlal 
AIR 1973 Raj 173. A mortgage, which is neither purely simple nor 
exclusively usufructuary, but a mixture of two, is an anomalous 
mortgage—Munni v Phuddi AIR 1987 All 155, 158: 1986 All CJ 
432: 1986 All WC 963: (1987)1 Cur CC 124. 
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In a pure usufructuary mortgage, the principal or interest or both 
are contracted to be satisfied out of the usufruct of the property. 
The mortgagee, so long as he remains in possession, has no right 
to claim the mortgage-money, and the mortgagor undertakes no 
personal liability. But where there is a personal covenant to pay the 
mortgage-debt, such covenant is inconsistent with a pure usufruc- 
tuary mortgage, and it becomes a combination of a simple anda 
usufructuary mortgage and consequently an anomalous mort- 
gage — Jafar Husen v Ranjit21 All 4 (8, 10); Kangayya v Kalimuthu 
27 Mad 526 (527) (FB); Ramanayanimgar v Maharaja of Venkatagiri 
50 Mad 150 (PC): AIR 1927 PC 32 (36); Fida Ali v Ismailji 6 NLR 
20: 5 IC 701; Dattambhat v Krishnabhat 34 Bom 462 (466); 
Ramayya v Guruya 14 Mad 232 (234); Sivakarni v Gopala 17 Mad 
131 (132); Venkataratnam v Tota Varahaliah AIR 1932 Mad 768; 
Rupeswari v Giridhari AIR 1952 Assam 19; Rahimuddin v Nayan 
Chand AIR 1950 Assam 18; Narendra v Bhagaban AIR 1951 Ori 
147; Amarji v Jaravarsingh 1953 MB 9; Ramakkammal v 
SubbarathnamAIR 1953 Mad 13; Subbaraya v Subramanyan AIR 
1952 Mad 856; Chhadamrai v Ram Naresh AIR 1943 All 337 (FB): 
ILR 1943 All 802; Ramdayal v Bhanwarlal AIR 1973 Raj 173; Munni 
v PhuddiAIR 1987 All 155 (158):(1987)1 Cur CC 124; Rashbehary 
Ghose on Law of Mortgage, 6th Ed. 1988, pp. 89-90, 106. In such 
a case it is a mixed or anomalous mortgage even if the personal 
remedy is not accompanied by a right of sale — Akbar Ali v 
Mafizuddin 45 CWN 823: 74 CLJ 370: AIR 1942 Cal 55 (58). A 
mortgage provided for payment of interest and compound interest; 
it also provided that the mortgagee should take possession and 
enjoy the net profits in lieu of interest and it was further agreed that 
if the profits did not cover the amount of interest, the mortgagors 
would make good the deficiency from their pockets. It was a 
combination of a simple and a usufructuary mortgage — Jawahir 
v Sameshwar28 All 225 (231) (PC). Where by a mortgage landed 
property was hypothecated, the mortgagee to get and retain 
possession appropriating the profits after payment of a revenue 
towards interest, and any further surplus towards principal, but by 
a further clause it was stipulated that the mortgagors should 
remain entitled to enhance the rents, eject tenants, cultivate land 
and grant leases, and that the mortgagee like the mortgagors 
should possess all the remaining powers during his possession, 
held that the mortgage was a combination of a simple and a 
usufructuary mortgage — La/ Narsingh v Md. Yakub 4 Luck 363: 33 
CWN 693 (698) (PC). Where the possession of the mortgaged 
property is delivered to the mortgagee with a right to appropriate 
the profits towards interest and the mortgagor covenants to repay, 
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the mortgage is a combination of a simple and a usufructuary 
mortgage — Kandula Venkiah v Donga Pallaya 43 Mad 589 (599) 
(FB). When a due date has been fixed for the payment of the 
mortgage-money, the mortgage is not a purely usufructuary 
mortgage — Jag Sahu v Ram Sakhi 1 Pat 350 (355). 


But in an Allahabad case it has been held that where the mortgage 
is in other respects a usufructuary mortgage (i.e. where interest 
is stipulated to be taken out of the usufruct), the mere insertion of 
a personal covenant to pay the mortgage debt, unaccompanied 
by a hypothecation of the property, cannot alter the character of 
the mortgage — it is still a pure usufructuary mortgage — Kashi 
Ram v Sardar Singh 28 All 157 (160) (dissenting from 14 Mad 232 
and 17 Mad 131). 


(i) Mortgage usufructuary by conditional sale.—This is a composite 
mortgage which combines the features of a usufructuary mortgage 
and a mortgage by conditional sale. The mortgagee has a right to 
possession and is also entitled to foreclose in case of default— 
Sitanath v Thakurdas ILR 46 Cal 448. A usufructuary mortgage 
with a time limit, i.e. for a fixed period when combined with a 
condition of the hypotheca being deemed as sold to the mortgagee 
on non-payment has been held to be an anomalous mortgage in 
Hakeem Patte v Shaik Dayood ILR (1916)39 Mad 1010: 30 IC 569. 
However, the correct view is that such a mortgage is a usufructuary 
mortgage with an invalid condition for sale in default of payment— 
Narayanmurthi v Appalanaraimihulu 41 MLJ 563. 


(b) Customary form.—Customary mortgages are anomalous mort- 
gages in which incidents are to some extent governed by custom. And they 
are discussed below: 


(i) Kanam Mortgages of Malabar.—A kanam partakes of the nature 
of a usufructuary mortgage and a lease and is an anomalous 
mortgage with certain well-defined incidents attached to it by the 
customary law of Malabar—Kanna Kurup v Sankara Varma ILR 
44 Mad 344: AIR 1921 Mad 243, per Sadesiva Ayyer, J. The lessor 
is the mortgagor, known as the jenmi, and the lesee the mortgagee. 
The latter can deduct the interest out of the rent payable by him. 
The amount paid to the mortgagor is called michavaram. One of 
the incidents is that in the absence of a contract to the contrary, 
it is not redeemable before the expiry of twelve years—Kalu 
Nedungadi v Krishna Nair ILR (1903)26 Mad 727 (FB). After this 
period is over the lease is renewed on payment of a renewal fee 
called Avakasam. No suit lies for recovery of the kanom amount, 
since a kanom is only a usufructuary mortgage and not a 
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(ii) 


(iii) 


(iv) 


(v) 
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combination of a simple and usufuctuary mortgage— Viyathen 
Sreedevi v Veerarayan 9 MLJ 108. However, an agreement to grant 
a kanom can be enforced by a decree for specific performance. 


Otti mortgages of Malabar—tThe othider (mortgagee) has a right 
of pre-emption. An otti may be redeemed after tne expiry of twelve 
years—Edathil v Kapashom 1 MHCR 122; Keshava v Keshava ILR 
(1878)2 Mad 45. In this it resembles a kanom. 


An otti, however, differs from a kanom in two respects. In an otti, 
the jenmi is only entitled to a mere peppercorn rent, as the 
mortgagor is ordinarily taken to have received two-thirds of the 
value of his land, so that the interest practically absorbs the rent 
reserved on the transaction; but in a kanom there may be a 
substantial difference between the rent reserved and the interest 
payable on the mortgage. An otti holder is also entitled to claim, 
but not a kanomdar, a right of pre-emption, in case the jenmi is 
desirous of selling the property —Kumini v Parkam (1863)1 Mad 
HC 261. This right of pre-emption invoives the right to make further 
advances. lf, therefore, the mortgagor should wish to borrow 
further sums of money on the security of the land, he ought to give 
notice to the ottidar who has the option of making such advances. 
But no such privilege can be claimed by a kanomdar—Kunhamu 
v Keshavan ILR (1881)3 Mad 246. 


To ascertain whether a particular document is a kanom or not, one 
is to see if it provides for liability to pay renewal fee— Nambudari 
v Kartheya AIR 1952 Mad 176. If a kanomkuzhi-kanom deed 
contains all the terms of a kanom, and the parties agree to one 
or more such terms in addition, this does not make it the less a 
kanom—Madhavi v Sucheela AIR 1950 Mad 612. In Sanku v Hari 
AIR 1952 Tr Co 333 (FB), the incidents of a kanapaltam are brougm 
out along with the distinction between a kanom and a usutructuary 
mortgage. 


Peruartham mortgages of Malabar.—A peculiarity of this mort- 
gage is that in redeeming the mortgage, the rnarket value of the 
land at the time, and not the amount for which it was mortgaged, 
is payable before the restoration of the mortgaged land—Shakai 
Varma v Mangalam ILR 1 Mad 57. 


lladawara mortgages of South Kanara. St is usually a lease for 
a long term of years. Repayment of the loan is not permissible 
under the custom before the expiry of the term—Perlathail Subba 
Rau v Maukudi Narayana ILR (1882)4 Mad 113 (118) (DB). 


Customary mortgages in Punjab.—The lakhamukhi is a kind of 
running mortgage, in which the proprietary share of the produce 
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is made over to the creditor, who pays the revenue and keeps a 
running account of the receipts and disbursements. Lakhamukhi 
mortgages may be created in two ways — one where the proprietor 
has obtained a loan from the /Jakhamukhidar, and makes over a 
well, or a share in well, to his management; the other where an 
estate is made over to the /akhamukhiddaras an agent rather than 
as a creditor. The accounts are kept in the same manner in either 
case. The /akhamukhidar collects the crops and credits the 
proprietor with their value, debiting the Government revenue, the 
cost of repairs, working expenses; in fact, all charges usually 
defrayed by the proprietor. His fee consists of the muhassili 2 topas 
per karwar and he also charges interest, if the proprietor gets into 
his debt—Tupper's Punjab Customary Law, Vol, Ill, p. 219. 


The dharthe prevails largely in the Mooltan District. In this form of 
mortgage, the mortgagee receives from the mortgagor who is 
allowed to occupy the land, 1/80th part of the produce of the fields. 
In the Dehra Ghazi Khan districts, there is a form of security under 
the name of waldi in which the mortgagee, who is put into the 
possession pays, 1/40th part of the produce to the mortgagor by 
way of acknowledgment of his title of the land. Besides these, there 
are various other forms of mortgage, as for instance the niawa, in 
some portions of the Trans-Indus districts—Tupper’s Punjab Cus- 
tomary Law, Vol. Ill, pp. 219, 222. 


(vi) San mortgages of Gujarat.—ts peculiarity is that the san mort- 
gagee without possession can take precedence over a subse- 
quent bona fide purchaser with possession—Paramaya v Soude 
Shrini Vasapa ILR 4 Bom 459. 


Chitham is an anomalous mortgage. Its characteristics have been 
considered in Bhagwanji v Thackar AIR 1952 Kutch 65. 


Held in this case that a nature of 'chitham' is explained in 'Deshi' 
Shiresta 'Sangraha', a book making exposition of custom which 
was accepted as authoritative. According to this book 'Chiham' is 
a mortgage by which interest in some specified property is 
transferred as security for loan. It contains a stipulation that if the 
mortgagor failed to pay within the time stipulated, the mortgagee 
was to take possession of the property and enjoy it till redemption. 


(c) Miscellaneous forms.—tThe following are some of the instances of 
anomalous mortgages: 


() A mortgage combining the elements of a simple mortgage, a 


usufructuary mortgage and a mortgage by conditional sale— 
Sundar Devi v Thakur Baldeo (1915)18 OC 10; 
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(ii) amortgage with possession for ten years, the rent and profits being 
in lieu of principal and interest, and the mortgagee’s right to cease 
at the end of the term— Tukaram v Ramchand ILR 26 Born 252; 


(iii) a mortgage with possession but with a period fixed for payment 
of the debt and a provision for the mortgagee's entry into posses- 
sion on nonpayment—Govind v Narain AIR 1956 Hyd 107; 


(iv) a mortgage with possession and a provision for payment of the 

mortgage-money in annual instalments and in the case of default 

of five instalments, for foreclosure of the factory mortgaged— Vijay 
Kumar v Ramprasad AIR 1960 Bom 411; and 


(v) a mortgage with possession for four years, the mortgagee to credit 
the rents and profits to interest and then the balance to principal 
and the mortgagor to make up the deficiency at the end of the 
term—Hikmatulla v Iman Ali ILR (1890)12 All 203. 


Vil. Charge 


A charge is nothing but a devise to create security which is enforceable 
in law. In Fisher and Lightwood's Law of Mortgage, 8th Ed., p. 156, ‘charge’ 
has been defined thus— 


‘A charge is a security whereby real or personal property is appro- 
priated for the discharge of a debt or other obligation, but which does 
not pass either an absolute or a special property in the subject of the 
security to the creditor, nor any right to possession, but only a right 
of realisation by judicial process in case of non-payment of the debt. 


“A charge is an obligation to make payment out of the property specified” 
— S. Rajendra Babu, J. in K. Muthuswarni Gounder v N. Palaniappa Gounder 
(1998)7 SCC 327. 


(a) How Created 


A charge is generally created by a settlement or will by which the 
property of the settlor or testator is specially appropriated to the discharge 
of a portion or legacy or debt, or the support of a religious or charitable 
endowment—Kanhia v Muhammad ILR (1882)5 All 11; Chatti v Subbamma 
ILR (1883)7 Mad 23; Mahomed v Mahomed (1883)13 CLR 330; Grish v 
Annundo ILR (1887)15 Cal 66. [disting. Harjas v Naurang (1906)3 ALJ 220]. 
The creation of a charge does not necessarily imply the existence of a debt. 
It is merely an interest carved out of estate which may be substituted by 
a mortgage—Poulett v Hood (1866)35 Beav 234; Fisher, sec. 215. Cf. 
Puninthavelu v Bhashyam ILR (1901)25 Mad 406, 415; Gobinda v Poresh 
ILR (1900)25 Bom 161, 166; /mbiohi v Achampat (1916)33 MLJ 58. The 
distinction is not merely verbal, as it carries with it very important 
conseguences, because generally speaking, although a mortgage may be 
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enforced against a bona fide purchaser for value, a charge may not be so 
enforced. 


A charge may be created either by act of parties or by operation of law. 
An act of party is an expression of the will or intention of that party directed 
to the creation, transfer or extinction of a right. An act of law, on the other 
hand, means the creation, transfer or extinction of a right by operation of 
the law itself, independent of any consent on the part of the party affected— 
Bapurao v Narayan AIR 1950 Nag 117. A charge by operation of law results 
not by volition of the parties, but as the result of a legal obligation. Such 
charges are known as equitable liens in English law — Syud Nadir v Baboo 
Pearoo 19 WR 255. If the parties cannot by mutual consent agree to create 
a charge, it is open to the court, as a court of equity, to create such a charge 
in order to secure to the person the right to which he is entitled, in an effective 
manner — Kanhaiya Lal v Jangi 24 ALJ 649: AIR 1926 All 527 (529). 


The expression ‘operation of law’ in this section is not restricted to such 
cases as fall under sec. 55 or sec. 73. A charge created by a decree based 
upon an award made on an agreement out of court or otherwise is a charge 
created by operation of law — Abdul v Ishtiag AIR 1943 Oudh 354 (FB). The 
inclusion of charges by operation of law in sec. 100 is not inconsistent with 
the scheme of the Transfer of Property Act — Laxmi Devi v Mukand Kunwar 
AIR 1965 SC 834. A provision for payment of owelty money for equalising 
excessive allotment on partition of properties creates a charge on proper- 
ties by operation of law — A. Ganguly v Anima Debi AIR 1973 Cal 304. 


Charges arising by statute are, as are eguitable mortgages, usually 
realisable by sale, but statutory charges differ from mortgage if that 
mortgages arise out of agreement between the parties—Halsbury’s Laws 
of England 4th Ed. Vol. 32, para 411. 


(b) Charge v Mortgage 

Charges should be distinguished from mortgages and particularly from 
simple mortgages but it cannot be said that the attempts, which have been 
made from time to time to distinguish them, have been quite successful. 
In England the distinction is very clear. Whenever a security is given on 
property, which is not in the well-known form of a mortgage, or does not 
involve an undertaking to execute a formal mortgage, the creditor is said 
to have a charge on the property which may be enforced by a decree not 
for foreclosure as in the case of a mortgage but for sale [United Realization 
Co. v Inland Revenue Commissioners (1899)1 OB 361, 364; cf. Tennant v 
Trenchard (1869)4 Ch 537, 542; Shea v Moore (1894)1 Ir R 158; Sampson 
v Pattison 1 Ha 533. But see Sadler v Worley (1894)2 Ch 170; In re 
Continental Oxygen Co. (1897)1 Ch 151.8 Encyclopaedia, pp. 468, 469]. 
By a charge in the English law, the title is not transferred; but the person 
creating the charge merely says that out of a particular fund he will 
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discharge a particular claim (See the remarks of Day, J. in Burlinson v Hall 
(1884)12 QBD 347, 350; Durham v Robertson (1898)1 QB 765; Tancred 
v Delagoa (1889)23 QBD 239; Hughs v Pump House and Co. (1902)2 KB 
190, decided under the Judicature Act, 1873; section 25, sub-section (6); 
see also Akhoy v Corporation ILR (1914)42 Cal 625: 19 CWN 37; Jawahir 
v Indomati ILR (1914)36 All 201: 12 ALJ 290; cf. Puninthavelu v Bhashyam 
ILR (1901)25 Mad 406, 415]. But the definition of a mortgage in the Indian 
Act is wide enough to embrace many transactions which would be treated 
only as charges in England, and hence arises the difficulty of drawing a 
sharp line of distinction between a mortgage and a charge in India [See 
the remarks of Maclean, CJ in Nobin v Raj Coomar (1905)9 CWN 1001, 
speaking after more than 9 years’ experience]. Sec. 100 of the Transfer of 
Property Act says that when immovable property of one person is, by act 
of parties (not dealing with charges by operation of law), made security for 
the payment of money to another, such person is said to have a charge on 
the property if the transaction does not amount to a mortgage. If, therefore, 
the payment of money is secured on land, but no interest in specific 
immovable property is actually transferred, the transaction will amount to 
a mere charge. Incidentally, in State Bank of Bikaner & Jaipur v National 
Iron and Steel Rolling Corporation(1995)2 SCC 19 the Supreme Court held 
that when a first charge is created by operation of law over any property, 
that charge will have precedence over an existing mortgage. 


A cnarge does not amount to a mortgage though all the provisions which 
apply to a simple mortgage, so far as may be, apply to a charge. While a 
charge can be created either by act of parties or operation of law, a 
mortgage can only be created by act of parties. A charge is thus a wider 
term as it includes also a mortgage in that every mortgage is a charge but 
every charge is not a mortgage — Dattatreya Shankar v Anand(1974)2 SCC 
799. Further held in this case that when a compromise decree is drawn 
up in terms of a compromise petition filed by both the parties and it was 
duly registered, if it created a charge, it would amount to creation of a 
security by act of parties. 


A charge-holder like a simple mortgagee has a right to bring the property 
chargedto sale or can enforce his charge against any portion of the property 
charged. Where a charge-holder is given possession of the property asa 
charge-holder, he can remain in possession of it until the amount due to 
him is satisfied, but if the possession is not attributable to the charge, he 
cannot insist on retaining possession until his dues are paid — Dattatreya 
Shankar v Anand (1974)2 SCC 799. 


The Supreme Court has had occasions to point out the distinction 
between a 'mortgage' and a 'čharge'. A charge differs from a mortgage in 
the sense that in a mortgage there is transfer of interest in the property 
mortgaged while in a charge, no interest is created in the property charged 
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so as to reduce the full ownership to a limtied ownership — R.M. Arunachalam 
v Commissioner of Income-Tax (1997)7 SCC 698; see also Dattatreya 
Shanker v Anand Chintaman (1974)2 SCC 799. 


Creation of charge over the property by way of security for payment of 
the amount does not tantamount to creation of any interest in the property 
in view of sec. 100 of the T.P. Act. By creation of charge a right for payment 
out of the property specified, is created which can be enforced in case of 
non-payment only. Thus, charge is essentially different from creation of 
mortgage under sec. 58 which essentially means a transfer of an interest 
in favour of the mortgagee—Gour Lal v Netai Chandra (2005)3 ICC (Cal) 
A 16. 


A charge in India cannot usefully be compared with a charge, legal or 
eguitable in England, because in India such a charge is defined by statute— 
Dan Bhairoprasad v Jugal Prasad AIR 1941 Nag 102. A charge is not 
exactly identical with a mortgage. And the main distinction between them 
is that a mortgage involves a transfer of an interest in specific immovable 
property, while in a charge, there is no such transfer of interest—Abdul 
Gaffar v Ishtiag AIR 1943 Oudh 354, 356. 


Secondly, a charge can be created by act of parties or by operation of 
law; but a mortgage can be created only by act of parties—Ba/subramania 
v Sivaguru (1911)11 IC 629 (632). 

Thirdly, a simple mortgage always carries a personal covenant to pay, 
whereas a charge may or may not have a personal covenant— Raghukul 
Tilak v Pitam Singh AIR 1931 All 99 (100). 


Fourthly, a mortgage can be enforced against a transferee with or 
without notice. On the other hand, a charge cannot be enforced against a 
transferee without notice—Rustamelli Goharalli v Aftabhusein Khan AIR 
1943 Bom 414 (416). 


Fifthly, a mortgage can be redeemed, while in a charge the word ‘redeem’ 
does not connote a technical sense, but only the sense of merely 'paying 
off a debt' —Matlub Hasan v Mt. Kalawati AIR 1933 All 934 (937-8). 

Sixthly, a charge may be created in perpetuity; however, a mortgage 
must necessarily be for a limited period—Raja Ram v Sant Baksh AIR 1920 
Oudh 5 (6-7). 

Finally, amortgage secures the payment of a loan or a debt. But a charge 
need not necessarily secure any loan or debt. 


(c) Priority between mortgagee and charge holder 


The statutory first charge will prevail over any charge or right created 
in favour of the mortgagee/secured creditor. The statutory first charge gets 
precedence over an existing mortgage right. The precedence or priority is 
not confined to right of redemption done—Canara Bank v State of Kerala 
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AIR 2005 Ker 50; see also State of Madhya Pradesh v State Bank of Indore 
2001(7) Supreme 256; Dena Bank v Bhikhabhai AIR 2000 SC 3654: 
(2000)5 SCC 694; State Bank of Bikaner v National Iron Steel Rolling 
Corpn. (1995)2 SCC 19: 1995 AIR SCW 214. 


(d) Kinds of Charge 

A charge may be contingent, fixed or floating. A contingent charge is a 
present charge as security for discharging a contingent liability—/mbici v 
Achampat Avukoya Haji AIR 1918 Mad 674 (675). Secs. 5 and 21 of the 
Transfer of Property Act recognise the principle of such a transaction— 
Balasubramanya v Sivaguru 11 IC 629 (632) (DB). Here with the conclusion 
of the contract, the promisee is entitled to look to the specified property as 
security for the due performance of the contract—Kessari Mal v Tansukh 
Raj AIR 1934 Lah 765 (767). However, there is a difference between a 
present charge to discharge a contingent liability and a mere possibility of 
a charge or promise to create a charge. But this is not to say that whenever 
there is a charge to secure a liability arising in the future, there is no present 
charge—Nand Lal v Dharmadeo AIR 1925 Pat 288 (290). Thus a present 
charge on the existing property may be created, though it could only be 
enforced on the happening of a contingency in the future— Murat Singh v 
Pheku Singh AIR 1928 Pat 587 (588). 


Mortgage-debentures issued by joint-stock companies form a class of 
securities which are daily growing in importance. They have been aptly 
described as floating securities; this is so because while they constitute a 
charge on the property of the company, they permit it to carry on its business 
in the ordinary way and to deal with the property as if the debentures did 
not exist. In other words, a mortgage-debenture is a security changing from 
day to day and does not take effect upon any specific property, till the 
company is wound up, or a receiver appointed at the instance of the 
debenture-holders; for though it creates a charge, there is a license to the 
company to carry on its business—/n re Standard Manufacturing Co. 
(1891)1 Ch 627; Robson v Smith (1895)2 Ch 118; Illingworth v Houldsworth 
1904 AC 355. Adebenture, therefore, although it reaches over all the assets 
of the company, binds only such assets as may be in existence when the 
mortgagee intervenes. The security then ceases to float and is said to be 
crystallized. Mortgages by tradesmen of their stock-in-trade and effects 
belong to the same class of securities. The mortgagor in such cases makes 
himself a trustee of his business for the purpose of the security; the trust 
lying dormant, until it is called into activity by the mortgagee. The peculiar 
feature of these securities is that they attach to the subjects charged by them 
in the varying condition in which they happen to be from time to time. 


A company may, in the exercise of its borrowing powers, issue deben- 
tures either unsecured or secured by acharge onits property. Such acharge 
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may be a specific or fixed charge or a mortgage on a particular property 
of the company or a floating charge. Where debentures are secured by a 
specific charge or mortgage, it is usual to add a floating charge by way of 
further security. Thus a debenture-holder secured by a specific charge 
ranks the highest amongst the creditors as a secured creditor in respect 
of the debt due to him on the debenture. But a floating charge is peculiar 
only to companies as a type of security for the moneys borrowed by them. 
A floating charge is so called because in spite of the charge the company 
may deal with any of its assets in the ordinary course of business until the 
charge becomes a fixed one. And the charge becomes fixed or crystallizes 
as soon as the money is payable under the conditions of the charge and, 
the chargee takes steps to enforce it. The term ‘floating charge’ is nota term 
of art. It is commonly used in financial and commercial circles as a charge 
which affects all the assets of a going concern included in it, but does not 
specifically affect any item until some event causes it to crystallize into a 
fixed security—Jones & Co. v Ranjit Roy AIR 1927 Cal 682 (684). The term 
is used in legislative enactments, namely, sec. 125 of the Companies Act, 
1956. 


A floating charge thus differs from a specific charge. And this is pointed 
out by Lord Macnaghten in Illingworth v Houldsworth 1904 AC 335 (358) 
(HL): 10 Digest (Reissue) 815 thus: 'A specific charge fastens on ascer- 
tained and specific property or property capable of being ascertained and 
defined; a floating charge, on the other hand, is ambulatory, shifting in its 
nature, hovering over and so to speak, floating with the property which it 
is intended to affect until some event occurs or some act is done which 
causes it to settle and fasten on the subject of the charge within its reach 
and grasp.’ And this is quoted by Indian courts, e.g. in Umamaheswara v 
Venkatrayudu AIR 1970 AP 225: (1969)1 Andh WR 139: 40 Com Cas 751: 
(1970)1 Andh LT 36. The governing idea of a floating security is to allow 
a going concern to carry on its business in the ordinary course, the effect 
of which would be to make the assets liable to constant fluctuation and some 
event must happen or some act must be done by the mortgagee to 
crystallize the charge. A charge on the subsoil right in a coal mine and on 
the kuthi, pits, machinery, pumps, boilers, etc., is not a floating charge — 
H. V. Low 8 Co. v Pulin AIR 1939 Cal 154: 59 Cal 1372. In the case of a 
fixed charge for the recovery of a specific sum of money from a specific 
property a transfer of interest immediately takes place when the charge is 
created, while a floating charge for the recovery of money from the general 
assets of the person who creates the charge is contingent, that is, on the 
occurrence of some event a fixed sum of money due at the time becomes 
recoverable from the specific assets which are in existence at that time. 
When the contingency arises, the charge is crystallized and then becomes 
a fixed charge — U.P Government v Monmahan AIR 1941 All 345 (348) (FB). 
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'A floating charge onthe assets of a company for the time beingis a familiar 
instance of a charge being created on property not in existence at the time 
when the loan is advanced, but which is acquired subsequently’ — per 
Niamatulla J. in Kabul Chand v Badri Das AIR 1938 All 22 (25): ILR 1938 
All 63. A floating charge in favour of B in respect of the stock in trade of 
a cloth merchant becomes crystallized as soon as attachment before 
judgment is effected at the instance of C from whom piece goods were 
purchased on credit to replenish the stock after the creation of the charge; 
therefore B has a preferential claim over the sale-proceeds — G. Bhar & Co. 
v United Bank of India Ltd. AIR 1961 Cal 308. See sec. 125 of the 
Companies Act, 1956, which speaks of the floating charges. The charge 
mentioned in that section is not void from its inception but it is void only 
against the liquidator and any creditor of the company — Official Liquidator 
v Bharatpur Princesses’ Trust, Mysore (1971)41 Comp Cas 978 (Mad). 
Where a charge has been created by one company and the property is 
subject to a charge acquired by another company but neither of the charges 
is registered, the subsequent company being wound up, the Madras High 
Court held that the creditor cannot, in the circumstances, claim to be a 
second creditor of the subsequent company — T. A. Tyagaranjan v Official 
Liquidator AiR 1959 Mad 538. A floating charge is a right in praesenti but 
the security becomes crystallized on the future event taking place — Krishna 
Deva v Official Liquidator AIR 1962 All 131. A floating charge is ambulatory 
and shifting in its nature and it floats with the property intended to be 
affected. A specific charge fastens on to an ascertained and definite 
property. A floating charge becomes a specific charge when the contin- 
gency takes place and becomes crystallized — Matun Umamaheshwara v 
Pendvala AIR 1970 AP 225. 


(e) Charge, how created 


Before creation of a charge it is to be remembered that the expression 
transfer of property’ in sec. 100 connotes transfer of the whole of the 
property and not a mere interest in or over the property like a mortgage, 
lease, etc.—Dattatreya Shankar v Anand (1974)2 SCC 799. 


If the payment of money is secured on land, but no interest in specific 
immovable property is actually transferred, the transaction will amount to 
a mere charge. A charge is generally created by a settlement or will by which 
the property of the settlor or testator is specially appropriated to the 
discharge of a portion or legacy or debt, or the support of a religious or 
charitable endowment. The creation of a charge does not necessarily imply 
the existence of a debt. It is merely an interest carved out of the estate which 
may be substituted by a mortgage. 


In order to create a charge it is not necessary to employ any technical 
or any particular form of expression. All that is required is that there should 
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be a clear intention to make a particular property a security for the payment 
of money. Creation of enforceable security is of the essence of a charge 
either in respect of immovable property or in respect of moveables— 
Hindustan Machine Tools v Nedungadi Bank AIR 1995 Kant 185. 


Charge sought to be created by the wife on some property admittedly 
purchased by her father-in-law when her husband was a minor and there 
was no evidence of husband's contribution in purchase of the suit property 
and making constructions thereon. As such the relief of creation of charge 
by wife on the property of her father-in-law for claiming maintenance from 
her husband cannot be granted— Vasantha v Chandran AIR 2003 Mad 214. 


There is no provision in law which requires attestation by witnesses of 
a document creating a charge. He/d by the Supreme Court that the security 
bond was not required to be attested by witnesses and it, having been duly 
registered, was valid and operative—M.L. Abdul Jabbar Sahib v M.V. 
Venkata Sastri AIR 1969 SC 1147. 


Vill. Pledges of Moveables 
(a) Pledge v Mortgage 


A pledge is defined in the Contract Act as a bailment of goods for the 
payment of a debt or performance of a promise [Section 172, Contract Act. 
Lord Holt defines a pledge thus: ‘When goods or chattels are delivered of 
another as a pawn, to be security for money borrowed of him by the bailor; 
and this is called a pawn or pledge’ — Coggs v Bernard (1703)2 Ld Raym 
909, 913. Asimilar definition is contained in the classical work of Sir William 
Jones, pp. 36, 117 and is repeated in Kent’s Commentaries, 4th Ed., s. 40, 
p. 577. These definitions too are not unexceptionable for a pledge may be 
given to secure the discharge of any pecuniary liability and not merely the 
repayment of a debt], a definition which is open to criticism on the ground 
that it is not confined to engagements which may give rise to a pecuniary 
liability. 

The Act speaks only of a pledge of goods; but the chapter on Pledges 
contains no definition of the word ‘goods’. It would, however, seem that there 
may be a pledge of incorporeal property, although not goods in the ordinary 
sense, if such property is capable of what is called constructive delivery 
of possession. Thus, choses in action, negotiable instruments, shares in 
a company, and even patent rights may be given in pledge—Kemp v 
Westbrook (1749)1 Ves Sen 278. Cf. Donald v Sucking LR (1866) 1 QB 585; 
Simmonds v London Joint Stock Bank 1892 App Cas 201; Bentinck v 
London Joint-Stock Bank (1893)2 Ch 120; Story on Bailments, s. 290. 


A pledge should be distinguished from a mortgage; the latter being a 
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conditional sale of a chattel as security for the payment of a debt. If the debt 
is not repaid at the appointed time, the chattel becomes, under the terms 
of the contract, the absolute property of the mortgagee, though in the 
English law it is redeemable in equity. The distinction, therefore, between 
a mortgage and pledge of goods is that, in the one case the right to the 
property itself passes to the creditor, while in the other only a ‘special 
property is transferred by the debtor—Jones v Smith (1794)2 Ves Jun 378; 
see also Exp. Official Receiver, In re Morrit (1886)18 OBD 222, 234; Ko 
Shway v Strang Steel Co. ILR (1893)21 Cal 241. A mortgage of personal 
chattels is essentially different from a pledge or pawn under which money 
is advanced upon the security of chattels delivered into the possession of 
the lender, such a delivery of possession being an essential element of the 
transaction by a mortgage a legal interest in the chattels is assigned; by 
a pledge or pawn only a special property is transferred, leaving the general 
property as a legal interest in the pledger or pawnor. The pledge is 
incomplete without actual or constructive delivery of the thing pledged. The 
pledgee or pawnee never has the absolute ownership of the goods, but has 
a special property in them coupled with a power of selling and transferring 
them to a purchaser on default of payment at the stipulated time, if any, or 
at a reasonable time after demand and non-payment if no time for payment 
is agreed upon—Halsbury's Laws of England, 4th Ed., Vol. 32 at p.413. As 
held by the Supreme Court in Balkrishan v Swadeshi Polytex Ltd. AIR 1985 
SC 520, the legal title to the goods would not vest in the pawnee and he 
has no right of foreclosure since he never had the absolute ownership at 
law and his eguitable title cannot exceed what is specifically granted by law. 
And in this sense pledge differs from mortgage. 


The phrase 'special property' is, however, it may be noticed in passing, 
extremely vague, and the somewhat indiscriminate use of it in the English 
law has been the source of considerable confusion; for it is not only 
employed to denote the interest which is acquired by the pledgee under 
a contract of pledge but also the right of detention in the case of a simple 
lien which is merely a personal right and cannot be parted with. In Coke's 
Commentaries on Littleton, the pledgee is said simply to have a ‘property’ 
as distinguished from a mere right of custody, and the phrase “special 
property’ seems to have descended to the English law from Lord Holt and 
is defined by him as a security to the pledgee that he shall be repaid his 
debt—Coggs v Bernard (1703)2 Ld Raym 916, 917. But it is not an accurate 
use of language to speak of the interest created by a pledge as property 
at all. As Austin [Lectures on Jurisprudence, Vol. It, p. 992] points out, it is 
the very opposite of property or dominion, and is the jus in re aliena of the 
Roman lawyers [See the observations of Lord Haldane in Attenborough v 
Solomon 1913 AC 76, 84. See also The Odessa 1916 AC 145, 158. For 
some criticisms on the Lord Chancellor's condemnation of the old expression 
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that the pawnee has a special property in the goods, see in article on ‘The 
true nature of a Pawnee’s interest in goods pawned’ in 31 LOR 75]. The 
confusion created by the unfortunate use of the phrase ‘special property’ 
in the English law is well illustrated in Donald v Suckling LR (1866)1 QB 
585; see also Sewell v Burdick (1884)10 App Cas 74. 


This cloud in the not very clear sky of English jurisprudence will not 
jarken the law in India. We have nothing whatever to do either with legal 
or equitable rights, and the highly ambiguous term ‘special property’, like 
other unweeded remnants in the Enlish law, is only calculated to perplex 
and bewilder the Indian students. The only important thing to bear in mind 
is that a pledgee of moveable property can realise his money by the sale 
of the pawn, while a mortgagee is entitled to foreclose; the distinction 
between the two transactions corresponding to the distinction between a 
simple mortgage and an English mortgage or a mortgage by conditional 
sale of land under the Transfer of Property Act—See Jyoti Prakash v Mukti 
(1916)22 CWN 297; cf. Mahamaya v Haridas ILR (1914)42 Cal 445, 477, 
a case of mortgage of incorporeal property. 


Both pledges and mortgages must, again, be distinguished from what 
is known as a common law lien, which gives to the creditor merely a right 
of detention without the power of sale or foreclosure. This class of securities 
does not fall under contractual securities. 'There are thus', as Justice Willes 
says, ‘three kinds of securities, the first, a simple lien; the second, a 
mortgage passing the property out and out; the third, a security interme- 
diate between a lien and a mortgage, viz. a pledge — where by contract 
a deposit of goods is made a security for a debt, and the right to the property 
vests in the pledgee so far as is necessary to secure the debt'— Halliday 
v Holgate 1868 LR 3 Ex 302: 35 Diggest (Repl) 286. 


A mortgage is a form of security created by contract, conferring an 
interest in property defeasible (i.e. annullable) upon performing the condi- 
tion of paying a given sum of money, with or without interest, or of performing 
some other condition. 'A pledge or pawn is a security created by contract 
and effected by a bailment of a chattel to the creditor to be kept by him until 
the debt is discharged’ — Fisher 8 Lightwood on Mortgage, 9th Ed., p. 4. 


It seems that in English law, there may be a valid pledge, if there is a 
symbolical or constructive delivery of possession, although the goods 
remain in the actual custody of the borrower—Martin v Reid (1862)11 CB 
NC 730; Reeves v Capper (1838)5 Bing NC 136; Belcher v Oldfield (1839)6 
Bing NC 102; Meyerstein v Barber 1866 LR 2 CP 52; Dublin & Co. Ltd. v 
Doherty 1914 AC 823. See Turner on Pawns, p. 31, et seg. For the law in 
Scotland see /nglis v Roberton 1898 AC 616. As to the effect of redelivery 
to the pledgor by the pledgee for a special purpose, see 28 Harvard Law 
Review, p. 211. But a mere agreement, if it does not amount to a mortgage, 
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that a debt shall be secured on moveable property is treated only as a 
personal license which will not be available against an assignee—Howes 
v Ball (1827)7 B&C 481. In the Mahomedan law also, as stated earlier, the 
rights of the pledgee are not destroyed if he hires out the goods to the 
pledgor. But these relaxations, however plausible in theory, are apt to 
encourage fraud and dishonesty in practice, and are not, therefore, 
recognised in the jurisprudence of Continental Europe, at least not without 
very severe restrictions. 


(b) Hypothecation of Moveables 


And now comes the much vexed question of the hypothecation of 
moveables, a subject on which the Contract Act is wholly silent [Hypoth- 
ecation differs from a pledge in that there is no delivery of the property, but 
it differs from a mortgage merely in form, in that there is no assignment of 
the goods by the debtor. Under the Indian law there can be a valid mortgage 
of moveables though such a mortgage may be different from such mortgage 
at English Common Law or under Bills of Sales Act. Such a mortgage when 
not accompanied by delivery of possession is still operative save and except 
against bona fide purchasers without notice — United Bank of India v New 
Glenco Tea Co. Ltd. AIR 1987 Cal 143 (145): (1986)2 Cal HN 330; see also 
Misrilal v MozahariLR (1886)13 Cal 263; Venkatachalam v Venkatrami AIR 
1940 Mad 929. 


No formalities are necessary for the creation of a security on moveable 
property. A parol mortgage of goods is perfectly valid in India, and soisa 
parol pledge of moveable property. In the case of a pledge, however, the 
property must be delivered either actually or constructively into the custody 
of the pledgee — Rashbehary Ghose on Law of Mortgage, 6th Ed., pp. 159- 
160. In the case of immovable property, the procedure of creating a 
mortgage has been laid down in sec. 59. 


In India, mortgage of moveables in the premises, existing at the time as 
also those which might be subsequently acquired and brought there, is valid 
— H. V. Low 8 Co. v Pulinbehari 59 Cal 1372: AIR 1933 Cal 154. A mortgage 
of moveable property can be created orally without delivery of possession, 
and the mortgagee is entitled to a decree for sale as much as a mortgagee 
of immovable property — People's Bank of India v Forbes, Forbes Campbell 
& Co. AIR 1939 Lah 398; see also Co-operative Hindusthan Bank v 
Surendra AIR 1932 Cal 524 (526): 36 CWN 263, and Dwarampudi v 
Kamajulu AIR 1933 Mad 241: 56 Mad 500: 142 IC 96; Kesrimal v Bansilal 
AIR 1952 MB 196; Pranshankar v Raghunath AIR 1952 Sau 107. A holder 
of a charge on moveable property who has obtained a personal decree for 
his debt cannot, however, without leave of the court, sue to enforce his 
mortgage-security. Or. 34, r. 14 does not apply as it relates to immovable 
property only. But his charge is not extinguished and he is entitled to all 
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rights thereunder as defendant in a prior mortgagee’s suit — Official 
Assignee v Chimniram AIR 1938 Bom 51: 57 Bom 346. A mortgagee in 
possession of moveable property has on the insolvency of the mortgagor 
a right to sell the property without intervention of the court. His right is in 
no way inferior to that of a pledgee — Ahmed, in re AIR 1932 Bom 613: 34 
Bom LR 1398. 


A mortgagee of moveable property is not entitied to claim possession. 
His right is only to enforce the mortgage by suing for a sale of the property 
or by the appointment of a receiver to secure possession of it in order that 
his security may be realised — Venkatachalam v Venkatrami (1940)2 MLJ 
456: 1940 MWN 978: AIR 1940 Mad 929. 


The right of a mortgagor of moveable property may be to sue for 
redemption and that of a mortgagee to sue for foreclosure where that is the 
term of the contract — Jagannath v Fatechand AIR 1949 Nag 368: ILR 1949 
Nag 243. 


Such a mortgage should be distinguished from a pledge under sec. 172, 
Contract Act. In a mortgage of moveables the intention is to pass the 
ownership to the mortgagee, though this may be without possession, while 
in a pledge there must be delivery of possession and it does not pass 
ownership — Jagannath v FatechandAIR 1949 Nag 368: ILR 1949 Nag 243. 
See also Kesrimal v Bansilal AIR 1952 MB 196 and Padam Singh v Ram 
Krishan AIR 1954 MB 6; Shatzadi Begum v Girdharilal AIR 1976 AP 273]. 
In most modern systems of law, the hypothecation of moveables is either 
not permitted at all, or is fenced in by a multitude of rules which are 
absolutely necessary for the prevention of fraud. In the French law, for 
example, there can be no hypothecation of moveable property [Code Civil, 
section 2118]; the Code Napoleon requiring that the security should be 
delivered to, and remain in the custody of, the creditor or a third person 
appointed by the parties for the purpose [Code Civil, section 2076]. In this 
respect it is in harmony with the laws of most of the Continental States of 
Europe, of the United States of America and also of Scotland [Burges' 
Foreign and Colonial Law, Vol. Ill, p. 573]. A similar rule prevails in Jersey 
and Guernsey [Hayley v Bartlett (1861)14 Moo PC 251] though an 
exception is recognised in all these systems in favour of maritime hypoth- 
ecation, which seems to be at least as old as the days of Demosthenes [Sir 
William Jones's Works, Vol. VI, p. 654]. 


The reason why the hypothecation of moveable is not allowed is obvious. 
We do not purchase land without examining the title deeds, but moveables 
are daily transferred from one person to another simply on the faith of the 
vendor's possession; and one of the most difficult problems, which modern 
legislation has to solve, is the prevention of fraudulent transfers by persons 
in possession of moveable property as apparent owners, with the consent 
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of the real properties—Debnarain v Leisk (1866)2 Hyde 267. Itis, therefore, 
to be regretted that the Contract Act is silent on the subject of hypothecation 
of moveables. We must not, however, infer from the silence of the 
Legislature that such transactions are invalid in India, or that they may not 
be enforced even against bona fide purchasers without notice. 


In the case of Deans v Richardson [(1871)3 NWP 54; cf. Shrish v Mungri 
(1904)9 CWN 14; Haripada v Anath (1918)22 CWN 758; Pama v Ganpat 
(1887)2 CPLR 108; Shivram v Dhan (1901)4 Bom LR 577; Damodar v 
Atmaram (1906)8 Bom LR 344; see also /n the matter of A. Summers ILR 
(1896)23 Cal 592, where a letter of hypothecation was treated as a good 
equitable charge, following Ex parte North Western Bank (1872)15 Eq Cas 
69; see also Puninthavalu v Bhashyam ILR (1901)25 Mad 406] the 
Allahabad High Court affirmed the validity of a mortgage of moveable 
property, although unaccompanied by delivery of possession. But as it was 
sought to enforce the mortgage only against an execution-purchaser, the 
court was called upon to determine in this case in question whether a 
mortgage of chattels can affect property in the hands of a bona fide 
purchaser for value [Cf. Ko Kywetnee v Ko Koung (1866)5 WR 189; where 
the purchaser bought with actual notice]. But in the subsequent case of 
Shyam Sundur v Cheita ((1871)3 NWP 71; but see Ramanna v Ramji 
(1887)2 CPLR 108; Sreeram v Bamrni (1918)35 MLJ 450], the mortgagee 
was allowed to enforce his security against a purchaser without notice. 
However, there is considerable danger of fraud in such cases; and hence 
we find that though in the Roman law possession of moveable was not 
necessary to the validity of a pledge which attached upon such property 
even in the hands of a bona fide purchaser without notice, the rule has been 
considerably gualified in modern jurisprudence— Tatham v Andree (1862)1 
Moo PC NS 386. In England, too, the Legislature has found it necessary 
to make stringent provisions for the protection of creditors generally in a 
series of Acts known as the Bills of Sale Acts [For the American law on the 
subject, see Jones on Chattel Mortgage, s. 176]. Some day the Indian 
Legislature will have leisure to take the guestion in hand, and give us an 
Act which will deserve a better fate than similar legislation in England, 
where the Bills of Sale Acts have given rise to more litigation than even the 
Statute of Frauds, every line of which is said to have cost the people more 
than a subsidy. 


Section 58 of the Transfer of Property Act does not apply to a mortgage 
of moveable property—Nauhuji v Chinna 10 IC 869 (872). Hypothecation 
of moveable property is not a mortgage within the meaning of clause (a) 
of sec. 58 and hence sec. 59 does not apply and the mortgage need not 
be registered — sec. 179 of the Contract Act has also no application — 
K.M.S. Mallayari v Sivaram AIR 1955 Tr-Co 162; Avana Mana v Mangat 
Valapil (1941)2 MLJ 293: AIR 1941 Mad 805: 1941 MWN 751. In the 
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absence of specific rules on the subject, the principle recognised in the 
various Civil Courts Acts is that the courts are to decide according to justice, 
equity and good conscience—See section 16 of the Madras Civil Courts 
Act Ill of 1873. And this means the English law wherever such law is 
applicable to Indian conditions—Waghela Rajsauji v Shekh Masludin 14 
Ind App 89 (96). In this context, a mortgage of moveable property is void 
and an enforcement decree may be passed— Shrish Chandra Roy v Mungri 
Bewa 9 CWN 14 (15) (DB). The mortgagee is entitled to a right of sale in 
execution of the decree. Where possession is delivered, he can sell the 
moveable without the court's intervention on the mortgagor's non-payment 
after proper notice—/n re Ahmed Alimehomed AIR 1932 Born 613 (614). 
But a mortgagee of moveables without possession is likely to be defeated 
by the mortgagor in case he sells the property to a bona fide transferee 
without notice— Punjab National! Bank Ltd. v Punjab Co-operative Bank Ltd. 
AIR 1939 Lah 15 (16). 


IX. Sub-mortgage 


A mortgagee’s right is itself a right in rem and can be transferred by way 
of mortgage. Such a mortgage by the mortgagee of his right is called a sub- 
mortgage—Mi HLa Yin v Mi Hman AIR 1916 Upp Bur 5 (6). Hence, all the 
provisions of the law of mortgage are applicable to sub-mortgages—U Thit 
v U Paw I AIR 1935 Rang 483. There can be an equitable sub-mortgage 
of the mortgagee’s right by deposit of the mortgage deed—Maung Thaung 
v M.M.K. Chettyar Firm AIR 1936 Rang 366. In case the original mortgage 
is itself one by deposit of title-deeds, a second deposit of such title-deeds 
may take place— Ramanathan Chettiar v Dowlat Singjee AIR 1938 Mad 
865 (874). A sub-mortgagee can get the amount due to him in priority to 
the claim of a subsequent assignee of the mortgage rights—Manawala 
Ayyar v Muhammad Yoosaf AIR 1943 Mad 100 (103). However, the sub- 
mortgagee without priority of the mortgagor only takes subject to the state 
of account between the mortgagor and the mortgagee at the date of the 
sub-mortgage—Bhagwati Prosad v Dullan Singh AIR 1939 All 719 (720). 
The transfer by way of sub-mortgage does not affect the mortgagor's rights. 
Where the sub-mortgagee brings the mortgagee's interest to sale and 
purchases it himself, he cannot resist a suit by the mortgagor to redeem 
the original mortgage—Ana Pattar v Swaminatha Pattar (1910)5 IC 935 
(936) (DB). 


The expression 'sub-mortgage' is often used as synonymous with a 
‘puisne mortgage’. But the two terms are not the same. A 'puisne mortgage’ 
means a second or subseguent mortgage executed by the mortgagor, while 
a 'sub-mortgage' is a ‘mortgage of a mortgage’, i.e. a mortgage executed 
by the mortgagee of his security under the original mortgage. A mortgage 
can be transferred by the mortgagee to some creditor by way of mortgage 
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and such a mortgage is called 'sub-mortgage'. A sub-mortgagee stands in 
no higher position than the mortgagee. And a mortgagee can sue on his 
mortgage, though he has executed a sub-mortgage— Mt. Mohan Devi v 
Nawab Talib AIR 1938 Lah 145: 181 IC 620. He does not lose his right even 
if the sub-mortgagee has obtained a decree on his sub-mortgage and has 
not executed it—Mohidden v Nagoore (1937)2 MLJ 536. 


The sub-mortgage is a lesser right inasmuch as the mortgagee cannot 
create a higher right in favour of assignee or sub-mortgagee putting fetter 
on right of redemption — N. Chandrasekharan v Kalliani AIR 2001 Ker 210. 
“A sub-mortgagee is not a predecessor-in-interest or title of the mortgagee 
or the assignee of the mortgagee. Sub-mortgagee’s possession is not 
possession of the mortgagee, because a sub-mortgagee in his own right 
is entitled to be in possession until his mortgage money is paid. He is not 
holding the property on behalf of the mortgagor. He is not the agent of the 
mortgagor nor can the mortgagor say that the sub-mortgagee's possession 
is his possession. By redemption of the sub-mortgage that right is 
extinguished and the mortgagee or the assignee who redeems does not 
become the successor-in-interest of the sub-mortgagee” — Subramania lyer 
v Pachi Amma AIR 1977 Ker 5. 


A mortgagee qua the sub-mortgagee is the mortgagor having all the 
rights of a mortgagor but not vice versa. 


It is hardly necessary to point out that a mortgagee, whatever may be 
the form of the mortgage, may assign his security; and if the mortgage is 
redeemed, the assignee will be entitled to the redemption money to the 
extent of his interest. Thus, where a field, which was held in mortgage by 
a Hindu family, was assigned to a widow for her maintenance, she was held 
entitled to the redemption money in the same way in which she was entitled 
to the field, i.e. to the income for her life. Debts secured by mortgage are 
also frequently assigned by way of security. Such transactions are known 
as sub-mortgages and may be evidenced merely by a deposit of the title 
deeds — Rashbehary Ghosh on Law of Mortgage, 5th Ed., p. 283. 


A sub-mortgagee stands in no higher position than the mortgagee. He 
is bound by the state of account between the mortgagor and mortgagee. 
He must take the accounts as they stand after the creation of the security, 
unless he protects himself by giving notice to the mortgagor — Bhagwati 
Prasad v Dullan Singh AIR 1939 All 719. 


An equitable sub-mortgage by mere deposit of title-deeds without a 
registered document can be validly made even of an equitable mortgage 
— Maung Thaung v Chettyar Firm AIR 1936 Rang 366; Gurnam Kaur v R. 
K. Banerji AiR 1937 Rang 69: 14 Rang 522: 168 IC 830; Ramanathan v 
Dowlat Singhji AIR 1938 Mad 865 (874): (1938)2 MLJ 534. A sub-mortgage 
of an equitable mortgage is deemed to be concluded on the day on which 
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the deeds are deposited — Gokul v Eastern Mortgage & Agency Co. 33 Cal 
410. 


A sub-mortgagee of mortgage-rights in immovable property is entitled 
to a decree for sale of the mortgage-rights of his mortgagor — Ram Shankar 
v Ganesh 29 All 385 (FB). In a properly constituted suit, the sub-mortgagee 
may have a sale of the interest mortgaged to him, subject to the right of 
redemption of the original mortgagor — ibid at p. 406. And the original 
mortgagee cannot recover from the original mortgagor anything more than 
the amount stipulated in the mortgage, whatever may be the contract 
between the mortgagee and his sub-mortgagee — /mdad Hasan v Badri 20 
All 401 (408). The sub-mortgagee becomes an assignee of the debt. Under 
all legal principles he is entitled, therefore, to recover the debt and to realise 
it from the security though he is bound, no doubt, to render an account of 
the sum recovered, and, if it exceeds the sum due to him, to pay over the 
surplus to his own mortgagor — Chela Ram v Walidad 31 PR 1900 (FB). 


The position of the original mortgagee in relation to the sub-mortgagee 
is that of a surety, and he is thus entitled to recover the debt from the original 
debtor, but is bound to pay it over to the sub-mortgagee in discharge of the 
sub-mortgage — Gurney v Seppings 2 Phil 40; Dost Mohammad v Dheru 
Mal AIR 1940 Pesh 25: 189 IC 665. The sub-mortgagee can enforce his 
claim against the mortgaged property as well as against the mortgagee. 
The only reservation is that if notice of the sub-mortgagee is not given to 
the mortgagor and the latter pays the mortgage-money to the mortgagee, 
the sub-mortgagee loses his right to proceed against the property — ibid. 
A sub-mortgagee is not privy to the original contract of mortgage and until 
and unless he gives notice to the mortgagor, the latter has got every right 
to redeem the mortgage and get rid of the liabilities thereunder. The sub- 
mortgagee has a remedy in such circumstance against his transferor only, 
that is to say, the mortgagee — Viswanath v Chimmu Kutti AIR 1932 Mad 
115: 55 Mad 320: 135 IC 535. 


Where a sub-mortgage is created for a lesser amount than that of the 
original mortgage and the claim of the sub-mortgagee is less, a decree 
obtained by the latter for his claim making both the mortgagor and original 
mortgagee parties to his suit does not preclude the original mortgagee from 
asserting his right in a subsequent suit, the causes of action being separate 
— Mohideen v Nagore AIR 1937 Mad 799: 1937 MLJ 536. 


Where in ignorance of the existence of a sub-mortgage, the original 
mortgagor substituted the original mortgage by another mortgage covering 
a distinct property, and the sub-mortgagee brought a suit for sale of the 
original property sub-mortgaged to him, held that the substitution of the 
original mortgage by a new one in favour of the mortgagee did not extinguish 
the sub-mortgage and, therefore, the sub-mortgagee was entitled to bring 
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the mortgagee's interest under the earlier mortgage to sale. Held also that 
the mortgagor's remedy against the sub-mortgagee was just what he would 
have had against the original mortgagee, if the iatter sought to enforce his 
debt against the original mortgagee and against that particular property, 
viz. to redeem by paying the amount sued for — Chakrapani Chetty v 
Lakshmi Achi 35 MLJ 309: 45 IC 769. There is no necessity for the original 
mortgagee to give notice of the sub-mortgage to the mortgagor, and such 
want of notice will not render the sub-mortgage invalid — Chakrapani Chetty 
v Lakshmi Achi 35 MLJ 309: 45 IC 769. 


It is, however, a well-settled principle of law that if the sub-mortgagee 
gives no notice to the original mortgagor of the assignment of the 
mortgagee’s rights in his favour, the original mortgagor would be justified 
in paying the debt wholly or in part to the assignor thereby extinguishing 
the original mortgage altogether. It follows that on such an extinction the 
sub-mortgagee has no remedy left against the property — Mohan Singh v 
Sewa Ram AIR 1924 Oudh 209: 75 IC 579; Fateh Bahadur v Subhago AIR 
1938 Pat 265: 175 IC 563. The question of notice will, however, arise if 
payment has in fact been made. The mere fact that the consideration ora 
part of it was not paid by the transferee is not sufficient to show that the 
right did not pass to the transferee, when it is otherwise clear that it was 
the intention of the parties that the transaction was to be effective — Fateh 
Bahadur v Subhago AIR 1938 Pat 265. 
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lI. Securities 


(a) Historical Background 
The Roman law started with the law of obligations which was completed 
by the law of security, i.e. of the methods by which a creditor sought to guard 
himself against the possible insolvency of his debtor. Such a security could 
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be personal or real according as the creditor obtained a right against a third 
person who was liable for the debt besides the debtor, or a right over a piece 
of property which he could use in some way to satisfy himself in case the 
debtor failed to pay the debt. Subsequently, the two institutions took different 
paths, though they were not different in their origin. The primitive (personal) 
surety was a hostage; i.e. a person who was ‘liable’, not in addition to, but 
instead of the ‘principal debtor’. In case of payment by the principal, the 
surety could be released. And this was so with real security—the debtor 
had the right to release the thing pledged by paying his debt; if he did not, 
the thing was ‘liable’, i.e. the creditor kept it—Jolowicz, H.F.: Historical 
Introduction to the Study of Roman Law, Ed. 1965, pp. 313-14. 


1. Surety v Security.—An early method to enforce debts was to seize 
the debtor's body — unpaid creditors could do no more than take it out of 
the hide of the debtor, since his body could be cut in pieces. The notion is 
that of a physical liability to suffer in the event of non-payment rather than 
of a legal duty to pay. Modern law differs from old law. Now, there is a 
distinction between surety and security. In the former one person guaran- 
tees the debt of another in case the other defaults; whereas in the latter 
a particular res is charged with the debt. The power to imprison for debt 
has now been greatly circumscribed and the surety's liability has become 
secondary only, since the debtor is primarily responsible. Hence the creditor 
has rights only against the property in the hands of the debtor or surety. 
A discharge from bankruptcy may extinguish the debts even if only a 
proportion of them has been paid. In this context, it is the benefit of real 
security, i.e. a right in rem created over a res, which alone is a true jus in 
re aliena, that a specific chattel or parcel of land is made subject to a charge 
for the debt—Paton, G.W.: A Textbook of Jurisprudence, 3rd Ed., pp. 476- 
TET ke 


2. Pledge.—The object of jura in re aliena is to extend the advantages 
enjoyed by a person beyond the bounds of his own property. But there is 
also a right of the same class to serve a subsidiary purpose — it enables 
a grantee to receive a certain value to which he is entitled. The other rights 
‘in re aliena"enable the person entitled to enjoy the physical qualities of a 
thing. This right, known as pledge, enables a person entitled to receive a 
definite value from another and on its default, to realise it by eventual sale 
of the thing pledged—Hill v Tupper 2 H&C 121. The right of sale is one of 
the component rights of ownership and separable. When so separated it 
adds security to a personal obligation. A right of pledge may be defined as 
‘a right in rem realisable by sale, given to a creditor by way of accessory 
security to a right in personam’. The objects of law of pledge are two-fold, 
namely, (/) to give the creditor a security which can be turned into money 
and followed even in the hands of third parties; and (i)) to leave the 
enjoyment of the thing to its owner so as to enable him to disencumber it. 
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There have been various methods to achieve these objectives. And the 
crudest method is the actual transfer of ownership in the thing from the 
debtor to the creditor, with a condition for its retransfer upon due payment 
of the debt. Examples are the Roman 'iducia', the Scotch wadset and the 
English mortgage of lands or goods. 


3. Pledge or pawn v Mortgage.—A mortgage of personal chattels is 
essentially different from a pledge or pawn under which money is advanced 
upon the security of chattels delivered into the possession of the lender, 
such a delivery of possession being an essential element of the transaction; 
by a mortgage a legal interest in chattels is assigned; by a pledge or pawn 
only a special property is transferred, leaving the general property as a legal 
interest in the pledger or pawner. The pledge is incomplete without actual 
or constructive delivery of the thing pledged. The pledgee or pawnee never 
has the absolute ownership of the goods, but has a special property in them 
coupled with a power of selling and transferring them to a purchaser on 
default of payment at the stipulated time, if any, or at a reasonable time after 
demand and non-payment if no time for payment is agreed upon — 
Halsbury’s Laws of England 4th Ed. Vol. 32 para 412, pp. 192-193. 


4. Pawn and lien.—Another method practised is that in which the 
ownership of the object remains with the debtor, but its possession is 
transferred to the creditor. This is known as the Roman pignus, Italian 
pegno, French gage, German faustpfand, and English pawn. As a rule the 
creditor cannot make use of the thing lying in his custody. In case he takes 
profits by way of interest, the arrangement is called ‘antichresis’. Formerly 
he had no power of sale without express agreement. However, this became 
customary and was at least presumed. A pignus or pawn may arise from 
the execution of a judicial sentence, but more frequently from a contract— 
Cod. viii. 23.2; Code Civil, Art. 2074; Codice Civil, Art. 1878. In England the 
trade of lending money has been regulated by the Pawnbrokers Acts, 1872- 
1960, now repealed by the Consumer Credit Act, 1974, section 192, 
Schedule 5. Another right, like pawn, depends upon the possession of an 
object. Thus vendors of property, persons who have expended work and 
labour on goods, and others, are said to have a ‘lien’on the property so 
long as they are still in possession of it. That is to say, they have a right of 
retaining it in their possession till their claims in respect of it have been 
satisfied. Lien is a real right and a lienee can maintain an action on the case, 
properly called the action of trover and conversion against any interferer 
with it. However, as pointed out by Lord Chief Justice Cockburn in Donald 
v Suckling LR 1 QB 612: A lien is a mere right to retain possession of a 
chattel and (this) right is immediately lost on the possession being parted 
with. In the contract of pledge the pawner invests the pawnee with much 
more than this. He is invested with a right to deal with the thing pledged 
as his own if the debt be not paid and the thing redeemed at the appointed 
time. 
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5. Hypothec.—The third method, after fiducia and pignus, of creating 
a security leaves both the ownership and possession of the thing with the 
debtor. This is called by the Roman lawyers and their modern followers 
hypotheca'. Now, hypothecs may arise in three ways, namely, (1) by the 
direct application of a rule of law, (2) by judicial decision, or (3) by 
agreement. And the earliest are ‘tacit hypothecs’ and they are implied by 
law. They deal with the right of a landlord over the goods of his tenant and 
this is known under its old name on the Continent and in Scotland. But in 
England it is called a right of distress. Similar rights were subsequently 
granted to wives, pupils, minors and legatees over the property of 
husbands, tutors, curators and heirs respectively—Cod v. 14.11; Dig xxvii. 
9.3; Cod. vi. 43.1. See also discussion at Chapter 3, under the heading 
“Hypothecaction explained”. 


(1) Conventional.—Hypothecs may be conventional and judicial. The 
first became strengthened by the action of the praetor Servius — it enabled 
a landlord to claim the goods of his defaulting tenant in order to realise his 
rent even if they had passed into the hands of third parties. This was soon 
extended so as to give similar rights to any creditor over the property, which 
the owner had agreed, should be liable for a debt. A real right was thus 
created by the mere consent of the parties without any transfer of 
possession. This was contrary to the theory of Roman law; yet it became 
firmly extablished in respect of moveable property. Thus Spain has adopted 
the law of hypothec to the fullest extent, while others have recognised it only 
in respect of immovables. The Dutch law holds to the maxim ‘mobilia non 
habent sequelam’; and the French Code, following the contumes of Paris 
and Normandy, lays down that ‘les menbles n'out pas de sinte par 
hypothegue —Code Civil, Art. 2119; Codice Civile, Art. 1967. However, 
ships, though moveables, are capable of hypothecation according to the 
Code de Commerce [Art. 190]. In England a mortgage is essentially a 
hypothec and so a mortgage of ships is recognised and regulated by the 
Merchant Shipping Acts under which the mortgage must be recorded by 
the Registrar of the port of the ship’s registration—17 8 18 Vict, C. 104. So 
also in the old contract of ‘bottomry’ the ship is made security of money lent 
so as to enable it to proceed upon its voyage. 


(2) Judicial.—Now, property may sometimes be subject to a hypothec 
by a judicial sentence. This was so in the old French law; however, the 
judgment under the Code must be entered upon the register of 
'hypothegues —Pothier, Hypthec, C.I. Art.2;Art.2134.An English judgment 
has similar effects, but it has to be registered. In the Roman law no real right 
could be obtained over the property till judgment had been enforced by 
execution, i.e. till the creditor had obtained possession of it—Cod. viii. 23.1. 


6. Mortgage. 
(1) Registration.—A hypothec is advantageous in this that it does not 
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change ownership, but leaves the debtor in possession. However, it is 
disadvantageous in so far as it leads to a fraudulent preference of one 
creditor over another. And it is difficult for the creditor to make certain that 
the property has not been already encumbered. To avoid these evils the 
system of ‘registration’ is in vogue in the Continent—Cod. viii, 18.11. Every 
hypothec is entered by the proper official in a register and its sale has to 
be authorised by the court. A mortgage shares with a hypothec the 
disadvantages resulting from secrecy. In England two statutes were passed 
in 1862 — the Land Registry Act and the Declaration of Title Act. The former 
Act provided for the establishment of a Registry and a State guarantee of 
the validity of all titles appearing on the register. However, the State declined 
to assume this serious liability in the case of any title, not carefully 
investigated, before registration, by its own officials. As a result both the 
statutes became a dead letter. 


Mortgages of chattels could be effected by an instrument called a Bill 
of Sale introduced by the Bills of Sale Act, 1854. The statute provided that 
every bill of sale or document transferring the property in goods in the 
possession of the transferor as a security for debt should be void against 
assignees in bankruptcy and the execution creditors of the apparent owner 
of the goods, unless it or a copy of it with an affidavit as to the time of its 
execution, were filed with an official of the Court of the Queen’s Bench within 
21 days after the making. And the officer of the court was to keep a book 
for entry of the particulars of all such documents. The Act of 1854 was 
amended in detail by a statute of the year 1866, which required renewal 
of registration every five years. Both these statutes were repealed and 
replaced by the Bills of Sale Act, 1878 which was amended severely by the 
Amending Act of 1882. The result is that bills of sale, given by way of 
absolute transfer, are governed only by the former; while bills of sale, given 
by way of security, are governed mainly by the latter—Jenks, E.: A Short 
History of English Law, 5th Ed., pp. 277-78. The Bills of Sale Act, 1890, as 
amended by the Bills of Sale Act, 1891, has merely exempted certain 
commercial hypothecations from the opertations of the Acts of 1878 and 
1882. In this context, a bill of sale has been described as an instrument in 
writing whereby one transfers to another the property he has in goods or 
chattels: or as a document given with respect to the transfer of goods or 
chattels used in cases where possession is not intended to be given— 
Johnson v Diprose (1893)1 QB 512 (CA) at 515: 1891-4 All ER Rep 1159, 
per Lord Esher, M.R. 


(2) Ranking.—It becomes necessary to fix the order of securities, since 
one object may be successively pledged to several creditors. And the rule 
is embodied in the maxim, 'gui prior est tempore potior est jure' (he who 
is first in time has the stronger claim in law). This chronological order was 
followed in the Roman law in respect of a creditor having actual possession 
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of a pignus as well as of a person enjoying only a hypotheca (Dig. xx. 1.10). 
However, there have been two exceptions to this: (/) privileges, and (iù 
tacking. The first means that a pledge-holder with possession has a 
‘privilege’, which takes precedence irrespective of date [Liv. iii. tit. 18, ‘Des 
Privileges et Hypothegues'. Art. 2095 defines what a ‘Privilege’ is; Code 
Civil, Art. 2073; Codice Civile, Art. 1958.4]. But the distinction between 
privileges and other securities has been replaced by the system of 
registration, in which each charge takes rank according to the order of its 
entry. The second exception is provided by the English equitable doctrine 
of ‘tacking’. It unites securities given at different times — it prevents any 
intermediate purchaser from redeeming a prior lien without discharging the 
other liens subsequent to his own titte—Story: Commentaries on Equity 
Jurisprudence, Ed. 1884, Art. 1412 at 264. 


(3) Transfer.—A security is transferable together with the claim to which 
it is accessory. It is enacted in Art. 2180, Code Civil that the right terminates 
in five ways—(i) by discharge of the main claim; (ii) by release; (iii) by 
destruction of the thing pledged; (iv) by merger; and (v) by efflux of time. 
In the case of registraton it is further necessary that the charge be removed 
from the books—Holland, T. E.: Elements of Jurisprudence, 13th Ed., pp. 
232-39. 


(b) Security as Encumbrance 


A security is an encumbrance and it serves to ensure or facilitate the 
fulfilment or enjoyment of some other right vested in the same person. Such 
securities are of two kinds — mortgages and liens. There is a distinction 
between the two. A lien is a right which is in its own nature a security for 
a debt and nothing more. Examples are a right to retain possession of a 
chattel until payment, a right to distrain for rent, or a right to receive payment 
out of a fund. A mortgage, on the other hand, is a right which is in its own 
nature an independent or principal right, and not a mere security for another 
right. However, it is artificially cut down and limited so as to make it serve 
in the particular case as a security and nothing more. This is illustrated in 
England by the fee simple of land, a lease of land for a term of years, or 
the ownership of a chattel. 


The following are the points of distinction between a mortgage and a 
lien. In the first place, the right of the lienee is vested in him absolutely and 
not merely by way of security, since it is itself nothing more than a security. 
The mortgagee’s right, on the other hand, is vested in him conditionally and 
by way of security only, for itis in itself something more than a mere security. 
Secondly a lien cannot survive the debt secured — it ceases and 
determines ipso jure on the extinction of the debt. It is merely a shadow 
cast by the debt upon the property of the debtor. But the mortgagee's right 
has an independent existence. It remains outstanding in the mortgagee 
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even after the extinction of the debt — it must be re-transferred to the 
mortgagor. Thirdly, the right of the mortgagor to this re-transfer or re- 
assignment is called his right or equity of redemption, which is the test of 
a mortgage. In liens there is no such right, for there is nothing to redeem— 
the creditor owns no right which he is bound to surrender to his debtor. 
Finally, mortgages are created either by the transfer of the debtor's right 
to the creditor, or by the encumbrance of it in his favour. The first of these 
methods is peculiar to mortgages, since liens can be created only by way 
of encumbrance. Whenever a debtor transfers his right to the creditor by 
way of security, it is necessarily a mortgage — there is no connection here 
between the duration of the debt so secured and the natural duration of the 
right so secured. The right transferred is the debtor's right of redemption. 
On the other hand, when "a debtor encumbers his right in favour of the 
creditor, the security created is either a mortgage or a lien according to 
circumstances. It is a mortgage if the encumbrance is independent of the 
debt secured in respect of its natural duration, e.g. a term of years ora 
permanent servitude. It is a lien if the encumbrance in respect of its natural 
duration is dependent on, and coincident with, the debt secured, e.g. a 
pledge, a vendor's lien, a landlord's right of distress, or an equitable charge 
on a fund—Salmond on Jurisprudence, 12th Ed., pp. 428-31. 


(c) Mortgage v Lease 


‘Mortgage’ as defined in sec. 58 of the T.P. Act is the "transfer of an interest 
in specific immovable property”. The word “interest” is the most general term 
that can be employed to denote a right, claim, title or legal share in some- 
thing. More particularly it means a right to have the advantage accruing from 
anything; any right in the nature of property, but less than title. The word 
“interest” in sec. 58 is used in this sense. The ‘interest’ transferred depends 
upon the character of the mortgage. 

One of the requisities of mortgage is that the immovable property 
mortgaged must be distinctly specified so that it may be readily recognised 
and identified. Another requisite is that it is created for the purpose of 
securing a debt or other obligation. In addition, a mortgage must be 
supported by consideration. The consideration of a mortgage may be 
either— 

(1) money advanced or to be advanced by way of loan; or 

(2) an existing or future debt; or 

(3) the performance of an engagement giving rise to a pecuniary 
liability. 

Lease of immovable property as defined in sec. 105 of the T.P. Actis a 
“transfer of a right to enjoy such property” in consideration of payment of 
rent, in cash or in kind. From sec. 105 it is clear that a lease is not a mere 
contract, but is a transfer of interest in immovable property. 
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Thus both mortgage and lease envisage transfer of an interest in specific 
immovable property. Despite this common feature there are differences 
between the two. As a matter of fact the courts are sometimes called upon 
to decide whether a particular transaction evidenced by a deed is a 
mortgage or a lease. In construing a document, it is always necessary to 
find out the intention of the party executing it. The intention is to be gathered 
from the recitals and the terms in the entire document and from the 
Surrounding circumstances. The property transferred is a security for the 
repayment of debt in a mortgage whereas in a lease it is the transfer of a 
right to enjoy the property. A transaction was held to be a lease because 
there was no express term making the sum returnable as a loan either by 
repayment or by the enjoyment of the usufruct. There was no interest fixed 
or right of redemption granted. There was also no provision for personal 
liability in case any amount remained outstanding at the end of the 
stipulated period—Namadev v Nazar AIR 1983 Kant 19; following 
Maharajadhiraj Sri Kameswar Singh v State AIR 1959 SC 1303, and 
Fuzhakkal v C. Bhargavi AIR 1977 SC 105. 


There is one most essential feature in a mortgage which is absent in 
a lease, that is, in a mortgage the property transferred is a security for the 
repayment of the debt, whereas in a lease it is transfer of a right to enjoy 
property —Fuzhakkal Kuttappu v C. Bhargavi AIR 1977 SC 105. 


Description of a deed or nomenclature of the deed is not decisive. The 
nature of the transaction depends entirely upon the terms of the transaction. 
The circumstances and the conduct of the parties are always a useful guide 
in ascertaining the true nature and content of the transaction. The factors 
that are relevant to find out the intention of the parties are — first, the 
proportion of the amount advanced to the value of the security; secondly, 
the rate of interest payable on the sum advanced; thirdly, the absence of 
a provision for making improvements, and the proportion of the rent; 
fourthly, the surrounding circumstances at the time of the transaction. 


Where the ratio of the amount advanced bears a substantial portion to 
the value of the property transferred, it would be a strong piece of intention 
and circumstances to indicate loan and mortgage. The first and foremost 
element to be found for a lease is whether there is the intrinsic intention 
in the written document for enjoyment of the property by the transferee in 
lieu of rent. Secondly, the term of renewal of enjoyment would indicate the 
feature of a lease. Thirdly, it has to be found out whether there is any 
provision for payment of customary dues— Mangala Kunhamina V 
Putyhiyaveettil Paru Amma AIR 1971 SC 1575. 


The document showing that there was already a building on the property 
and that property was given as a possessory mortgage for Rs. 300. It is 
also stated that if the amount is not given, the amount will be treated as 
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charge on the property and other properties of the mortgagor. The 
mortgagee is liable for any waste committed in the property. As such, mere 
payment of the amont does not make the document a lease if it is otherwise 
a mortgage—Aboobacker v Edakkode AIR 2002 Ker 313. 


A transaction was held to be a lease in the absence of any express term 
making the sum returnable as a loan either by repayment or by enjoyment 
of the usufruct. There was also no interest fixed or right of redemption 
granted. No provision was also there for personal liability in case any 
amount remained outstanding at the end of the stipulated period— Namdev 
v Nazar AIR 1983 Kant 19. In Mangala Kunhamina v Putyhiyaveettil Paru 
Amma AIR 1971 SC 1575, the Supreme Court while emphasizing that the 
description of a deed or its nomenclature is not decisive, pointed out that 
where the ratio of the amount advanced bears a substantial portion to the 
value of the property transferred, it would be a strong piece of intention and 
circumstances to indicate loan and mortgage. The first and foremost 
element to be found for a lease is whether there is the intrinsic intention 
in the written document for enjoyment of the property by the transferee in 
lieu of rent. Secondly, the term of renewal of enjoyment would indicate the 
feature of the lease. Thirdly, it has to be found out whether there is any 
provision for payment of customary dues. 


Mere payment of money does not necessarily make the document a 
lease if it is otherwise a mortgage’ — Aboobaker v Edakkode AIR 2002 Ker 
313. In construing a document, it is always necessary to find out the 
intention of the party executing it. The intention is to be gathered from the 
recitals and the terms in the entire document and from the surrounding 
circumstances. The property transferred is a security for the repayment of 
debt in a mortgage whereas in a lease it is the transfer of a right to enjoy 
the property. A transaction was held to be a lease because there was no 
express term making the sum returnable as a loan either by repayment or 
by the enjoyment of the usufruct. There was no interest fixed or right of 
redemption granted. There was also no provision for personal liability in 
case any amount remained outstanding at the end of the stipulated period 
— Namadev v Nazar AIR 1983 Kant 19; following Maharajadhiraj Sri 
Kameswar Singh v State AIR 1959 SC 1303, and Fuzhakkal v C. Bhargavi 
AIR 1977 SC 105. 


There is one most essential feature in a mortgage which is absent in 
a lease, that is, in a mortgage the property transferred is a security for the 
repayment of the debt, whereas in a lease it is transfer of a right to enjoy 
property — Fuzhakkal Kuttappu v C. Bhargavi AiR 1977 SC 105. 


Where the ratio of the amount advanced bears a substantial portion to 
the value of the property transferred, it would be a strong piece of intention 
and circumstances to indicate loan and mortgage. The first and foremost 
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element to be found for a lease is whether there is the intrinsic intention 
in the written document for enjoyment of the property by the transferee in 
lieu of rent. Secondly, the term of renewal of enjoyment would indicate the 
feature of a lease. Thirdly, it has to be found out whether there is any 
provision for payment of customary dues — Mangala Kunhamina v 
Putyhiyaveettil Paru Amma AIR 1971 SC 1575. 


When the mortgaged property was leased back to the mortgagor on the 
same day, the relationship between the parties was simply that of a 
mortgagee and mortgagor. The creditor also had the right of a landlord gua 
his tenant besides other rights conferred on him which were greater than 
those possessed by an ordinary landlord. In case he decides to go into 
possession himself, the only remedy ieft open to the mortgagor is to sue 
for redemption — Mathurala! v Keshar Bai AIR 1971 SC 310. If the 
mortgagee with possession leases back the property to the mortgagor, he 
acquires the rights of the lessor and is entitled to enforce the terms of the 
lease against the mortgagor — S. B. Abdul Azez v M. Maniyappa Setty 
(1988)4 SCC 727. 

(d) Mortgage v Lien 

The mortgaged property has double ownership and is thus a special 
form of trust. A mortgagor has, by virtue of his eguity of redemption, more 
than a mere personal right against the mortgagee to the re-conveyance of 
the property. The mortgagee holds in trust for the mortgagor — the former 
is the legal owner, while the latter is the beneficial owner. On the extinction 
of the debt the mortgagee becomes a mere trustee and nothing more — 
the ownership remains vested in him, but is bare of any beneficial interest. 
A mortgage may be looked at in two ways. Viewed from the nudum 
dominium vested in the mortgagee, it is a transfer of the property; while 
viewed from the beneficial ownership vested in the mortgagor, it is merely 
an encumbrance of it. It may be noted that the system of mortgages under 
the English law is very much complicated and a source of amazement to 
a French or German lawyer. 


Now, what can be done by way of mortgage in securing a debt can be 
done equally well by way of lien without disturbing the legal relations 
involved in the mortgage. The best type of security combines the most 
efficient protection of the creditor with the least interference with the rights 
of the debtor. And the mortgage falls far short of this ideal, while the lien 
succeeds. In this context a lien represents the true form of security. As 
observed by Salmond: ‘The true form of security is a lien, leaving the full 
legal and equitable ownership in the debtor, but vesting in the creditor such 
rights and powers (as of sale, possession and so forth) as are required, 
according to the subject-matter, to give the creditor sufficient protection and 
lapsing /pso jure with the discharge of the debt secured’ [A mortgage differs 
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from a possessory lien at common law, for the lien is only a personal right 
to hold another person’s goods until a debt is paid; the lien cannot be 
assigned and continues only so long as the possessor of the right holds 
the goods — Legg v Evan (1840)6 M&W 36. A mortgage differs also from 
the right of lien given by or under statute in the case of shipowners and in 
other like cases, the remedy in each case being controlled by the term of 
the relevant enactment. Where a mortgage by deposit of title deeds (or 
equitable mortgage as is understood in English law) is created, there is an 
implied contract that the mortgagee may retain the deeds until he is paid. 
Such and implied contract does not create a separate legal or common law 
lien — See Halsbury’s Laws of England 4th Ed. Vol. 32 paras 413-414]. This 
is one of the reforms effected by the Torrens system of real property law 
in force in Australasia. And the so-called mortgages of land under that 
system are in reality merely liens—Salmond on Jurisprudence, 12th Ed., 
pp. 431-32. 


(e) Kinds of Lien 
Liens may be classified into five categories as follows: 


1. Possessory liens.—These consist in the right to retain possession 
of chattels or other property of the debtor, e.g. pledges of chattels, and liens 
of innkeepers, solicitors and vendors of goods. 


2. Rights of distress or seizure.—These consist in the right to take 
possession of the debtor’s property, e.g. the right of distress for rent, and 
the right of the occupier of land to distrain cattle trespassing on it. 


3. Powers of sale.—These are incidental to the right of possession 
conferred by one or other of the two preceding forms of lien. 


4. Powers of forfeiture.—These consist in the creditors power to 
destroy some adverse right vested in the debtor, e.g. a iandlord's right of 
re-entry upon his tenant, and a vendor's right to forfeit the deposit paid by 
the purchaser. 


5. Charges.—These consist in the right of a creditor to receive payment 
out of some specific fund or out of the proceeds of the realisation of specific 
property. And the fund or property is said to be charged with the debt— 
Salmond on Jurisprudence, 12th Ed., p. 433. 


ll. Mortgage Essentials 


The essentials of a consensual security consist of (1) the formalities of 
execution, (ii) the subject-matters, (ji) the engagements for implementa- 
tion, and (iv) the capacity to give or accept. 


It is almost superfluous to repeat that no particular form of words is 
necessary to create a mortgage; but in a country where every man is his 
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own draftsman, the utility of forms is not sufficiently appreciated. Blackstone 
rightly says: ‘It is not absolutely necessary, in law, to have ali the formal parts 
that are usually drawn out in deeds, so as there be sufficient words to 
declare clearly and legally, the party’s meaning. But as these formal and 
orderly parts are calculated to convey that meaning in the clearest, 
distinctest, and most effectual manner, and have been well considered and 
settled by the wisdom of successive ages, it is prudent not to depart from 
them without good reason or urgent necessity—2 Com 298. Prolixity, the 
reproach of conveyancers, should certainly be avoided; but we must not 
forget that brevity and simplicity have their hidden dangers and may be 
sometimes purchased at too dear a price. In the absence of any accus- 
tomed precedents to guide the draftsman, the Legislature might well be 
invited to provide a few short statutory forms; but the experiments, which 
have been recently made in England in this direction, have not been very 
successful. English forms may be often used with advantage, but in drawing 
indian deeds, we must not too closely copy the precedents of English 
conveyancers. 


(a) Expression of Intention 


But although no particular form of words is necessary to constitute a 
mortgage, the intention to create a security should be clearly expressed. 
Thus, a bare covenant not to alienate will not create a pledge. In the case 
of Gungapershad Singh v Lalla Behary Lall [1857 SD 825; see also Ram 
Buksh v Sook Deo (1869)1 NWP HC Rep 159; Gunnoo Singh v Latafut 
Hossain ILR (1877)3 Cal 336; Najibulla v NusirILR (1881)7 Cal 196:8 CLR 
454; Bhupal v Jogram ILR (1879)2 All 449; Chunder v Goorchurn 1855 SD 
353; Chuny Lal v Pallowun NWPHC (1868)3 Agra 270; Mohan v Indomati 
ILR (1916)39 All 244; but see Bolakeelal v Bunsee (1867)7 WR 309; Dooly 
v Hurdeo 1852 SD NWP 124; Joalapersad v Chowbe 1853 SD NWP 669; 
Ganga v Kusyari ILR (1878)1 All 611, 613; Martin v Paresram NWPHC 
(1867)2 Agra 124; disting. Ramgopal v Ramdut (1870)13 WR (FB) 82: 5 
BLR FB 264; Ramdhari v Jamessar (1870)6 BLR App 14; cf. Hunooman 
v Sheonarain 1860 SD NWP 122; Bhugwan v Mahomed (1872)4 NWP 161; 
Khyratee v Chenoo (1853)8 SD NWP 726; with Hari v Balambhat ILR 
(1884)9 Born 233; Yashvant v Vithoba ILR (1887)12 Bom 231; Nazina v 
Juggo (1870)14 WR 461] the court observed:'As a general rule, we adhere 
to the principle laid down in the case of Chunder Kishore Surma (9 July 
1855) that the title of a person who purchases in good faith is not vitiated 
by any contract into which the vendor may have previously entered with a 
stranger binding himself not to alienate his property. If a party is desirous 
of obtaining a valid lien on any particular property, he should adopt the 
simple means which the various kinds of mortgage in use in this country 
afford. If he does not choose to do so, the fault is his own, and the innocent 
purchaser should not be made to pay the penalty of his negligence.’ 
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1. Rule of construction.—There is a notion very widely spread that all 
rules of construction are artificial, but there is at least one rule which is not 
open to that reproach, a rule which has been variously described as ‘a rule 
of common sense as strong as can be’ [Deo v Jessop (1810)12 East 293, 
per Lord Ellenborough], a ‘cardinal rule’ [Gundry v Pinniger (1852)1 DeG 
M&G 502, 505], ‘a golden rule’ [Mattison v Hart(1854)14 CB 385, perJervis, 
CJ] and also as ‘the most general of rules of great utility’ [Gether v Cupper 
(1855)24 LJ CP 71, per Maule, J.J). This rule forbids all speculation on the 
intention of the parties, which cannot be gathered from the language they 
have employed. It is, however, permissible for the purpose of ascertaining 
the intention to look at the situation of the parties, the nature of object of 
the transaction, as well as the surrounding circumstances. But you cannot 
guess at an intention and then seek to spell it out of the instrument; that 
would be not interpretation but conjecture. In a word, the question is not 
what the parties meant, but what is the meaning of the words they have 
used, and as Lord Wensleydale observes, ‘if we depart from this rule, we 
launch into a sea of difficulties not easy to fathom’ [Abbott v Middleton 
(1858)7 HLC 68, 115; see also Grey v Pearson (1857)6 HLC 61, 106; 
Monypenny v Monypenny (1861)9 HLC 144, 146]; a remark, the truth of 
which will not be disputed by any one acquainted with the cases in our 
reports on the question with which we are immediately occupied [See cases 
under the heading “Expression of intention”, ante] and which must recall 
the caustic observations of Fearne on Perrin v Blaker[Contingent Remain- 
ders, Vol. |, p. 167] to every one familiar with the writings of that accom- 
plished lawyer. 


It may, no doubt, be said that such a hard and fast rule would frequently 
defeat the intentions of the parties, but on the other hand it should be 
remembered that an enquiry in each case into the actual intention of the 
parties to a transaction would introduce the very greatest confusion into 
the administration of justice— Rickman v Carstairs (1833)5 B&A 651, 661, 
663; Ex parte Chick (1879)11 Ch D 731, 739; Smith v Lucas (1881)11 Ch 
D 531, 542; Leader v Duffey (1888)13 App Cas 294, 301. It would carry 
us much beyond the limits of the present chapter to examine the various 
aspects of this guestion, and there are, probably, many among you who are 
familiar with the controversies on the point in some famous writings, both 
ethical and juridical. It is, no doubt, true that if the intention can be collected 
from the instrument, the form of expression is not material. But the real 
difficulty lies in collecting the intention, when itis not formulated in apt words. 
‘It sometimes amuses me’, says Brett, LJ, ‘when we are asked to say what 
was the actual intention of a foolish, thoughtless, and inaccurate testator. 
This is not what the court has to determine; all the court can do is to 
construe, according to settled rules, the terms of a will, just as it construes 
the terms of any other written document. To use the words of Lord Justice 
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Cotton, it is the duty of the court to construe documents not as ordinary 
intelligent persons but as trained legal minds would do— Ralph v Carrick 
(1879)11 Ch D 873. 


It has been said that, as the mortgagor is the person who conveys the 
property, any ambiguous words in the deed ought to be construed most 
strongly against him—Sooltan v Aftakur (1872)18 WR 63. But it is difficult 
to see how this can be done consistently with the assumption, upon which 
the whole law of mortgage is based, that the parties do not contract on equal 
terms—Luljoo v Gungoo 1850 SD NWP 113. Again, the rule itself that all 
deeds are to be taken most strongly against the maker may well be said 
to be obsolete at the present day. ‘it is our duty to ascertain the meaning 
of the instrument according to the ordinary rules of construction. If we can 
thus find out its meaning, we do not want the maxim. If, on the other hand, 
we cannot find out its meaning, then the instrument is void for uncertainty, 
and in that case it may be said that the instrument is construed in favour 
of the grantor, for the grant is annulled’ [ Taylor v Corporation of St. Helens 
(1877)6 Ch D 264, 271: 46 LJ Ch 859, perJessel, MR; cf. Burton v English 
(1883)12 OBD 218, 220. Sir Frederick Pollock, however, thinks that the time- 
honoured maxim that words are to be taken against the person using them 
may be employed to turn the scale where there is real room for doubt — Law 
of Contracts, 7th Ed., p. 257]. 


2. Mortgage how effected.—Except in the case of what is generally 
known as an equitable mortgage created by a deposit of title deeds, every 
mortgage securing the repayment of one hundred rupees or more as 
principal money must, under the Transfer of Property Act, be effected by 
a registered instrument [in view of secs. 17 and 49 of the Registration Act, 
no lawful title could pass to the mortgagee unless there is a registered 
instrument — Babu Parkash v Babu (2004)1 SCC 681], signed by the 
mortgagor and attested by at least two witnesses [ [the attesting witnesses 
ought to be present at the execution of the instrument, and a mere 
acknowledgment of execution by the mortgagor to a witness who after- 
wards subscribes his name will not satisfy the requirements of the law — 
Shamu v Abdul (1912)39 IA 218: ILR 35 Mad 607, affirming ILR 31 Mad 
215, which overrules the Allahabad and Bombay decisions to the contrary 
in Ramji v Parvati ILR (1902)27 Bom 91: 4 Bom LR 869; Ghari v Bhawani 
1896 AWN 89; Ganga v Shiam ILR (1903)26 All 69; see also Girindra v 
Bejoy ILR (1898)26 Cal 246: 3 CWN 48; Toffaluddi v Mahur ILR (1898)26 
Cal 78; Abdu! v Salimun ILR (1899)27 Cal 190; Prannath v Jadu ILR 
(1905)32 Cal 729: 9 CWN 698. See, however, the Transfer of Property 
(Validating) Act, XXV of 1917, which provides for the validation of certain 
transfers made prior to the 1st of January 1915, where the attesting witness 
received a personal acknowledgment from the executant of his signature. 
As to attestation of execution by pardanashins, see Padarath v Ram 
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(1915)42 IA 163: ILR 37 All 474; Ganga v Ishri (1918)45 IA 94: ILR 45 Cal 
748: 22 CWN 677, overruling /shri v Ganga (1909)14 CWN 165; Harmongal 
v Ganuar (1907)13 CWN 40; Sarur Jigar v Barada ILR (1910)37 Cal 526: 
14 CWN 974: 11 CLJ 563. As to presumption of due execution, see 
Jogendra v Nitai(1903)7 CWN 384; Sharpe v Birch(1881)8 OBD 111; Ford 
v Kettle (1882)9 OBD 139; Freshfield v Reed (1840)9 M&W 404. But a 
mortgage deed not duly attested is admissible for the purpose of proving 
a personal covenant — Sonaton v Denonath ILR (1898)26 Cal 222; 
Toffaluddi v Mohur ILR (1898)26 Cal 78; Kerr v Ruxton (1906)4 CLJ 510; 
Sada v Tadepally ILR (1906)30 Mad 284; Pulaka v Thiruthipalli ILR 
(1908)32 Mad 410, overruling Madras Deposit Society Ltd. v Oonnamalai 
ILR (1894)18 Mad 29. It is not necessary that the witnesses should affix 
their names on any particular part of the document — Radha v Fateh ILR 
(1898)20 All 532; where, however, the ‘scribe’, though competent, is not 
treated as an attesting witness. See also Ram Bahadur v Ajodhya (1916)20 
CWN 699; Param v Randhir ILR (1916)38 All 461; cf. Rajnarain v Abdul 
(1901)5 CWN 454; Dinamoyee v Bonbehari (1903)7 CWN 160; Govind v 
Bhau ILR (1916)41 Bom 384; Sasi v Chandar ILR (1906)33 Cal 861: 4 CLJ 
41. The deed should be signed by the mortgagor, but it should be noticed 
that a signature includes a mark whether made by a pen or some other 
instrument — Prankrishna v Jodunath (1898)2 CWN 603; cf. Sasi v Chandar 
ILR (1906)33 Cal 861. Nor can it make any difference that a facsimile of 
the whole name is impressed on the instrument and is intended to represent 
the signature of the executant — Jenkins v Gaisford (1863)3 Swa 8 Tr 93; 
Nirmal v Saratmoni ILR (1898)25 Cal 911; Deonarayan v Kukurbind ILR 
(1902)24 All 319. But sealing will not be treated as eguivalent to signing, 
unless the seal is affixed by way of a signature as is the case in this country 
— Re Byrd (1842)3 Curt 117; distinguished in Jenkins v Gaisford (1863)3 
Swa 8 Tr 93. In oriental countries where name seals are used, sealing is 
eguivalent to signing — Mahamed v Delwar (1878)2 Shome's Report 135]. 
Where the principal money is less than one hundred rupees, a mortgage 
may be created either by such an instrument or, except in the case of a 
simple mortgage, by delivery of possession of the mortgaged property [the 
provisions of the Transfer of Property Act formerly used to be read subject 
to the provisions of section 12 of the Bengal Tenancy Act under which a 
mortgage of a permanent tenure can only be effected by a registered 
instrument — Soshi v Sahadeb (1898)3 CWN 499]. Usufructuary mortgage 
reguiring registration, created orally; but deed subseguently executed and 
registered. Transaction was held to be valid—N.U. Mohanan VKR 
Dhanwanthari 1995 AIHC 2435 (Ker). 


It has been suggested that if a mortgage deed is not properly attested, 
the instrument may still operate as creating a charge—Shepherd and 
Brown’s Transfer of Property Act, 7th Ed., p. 370; see also Mithiram v 
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Somanath ILR (1901)24 Mad 397. But the suggestion does not seem to 
be well founded. The qualifying words ‘and the transaction does not amount 
to a mortgage’ in sec. 100 of the Transfer of Property Act do not mean that 
the instrument has not been duly executed as a mortgage, but merely that 
the relation created by it is not that of mortgagor and mortgagee. In other 
words, if the transaction on the fact of it purports to be a mortgage, the mere 
fact that the formalities prescribed by the law have not been followed would 
not convert it into a charge [ Toffaluddi v Mahar ILR (1898)26 Cal 78; Kumari 
v Srinath (1896)1 CWN 81; Prannath v Jadunath ILR (1905)32 Cal 729: 9 
CWN 697; Nabin v Rajkumar (1905)9 CWN 1001; Narayan v Lakshman 
(1905)7 Bom LR 934; Royzuddi v Kritartha ILR (1906)33 Cal 985: 4 CLJ 
219: Samoo v Abdul ILR (1908)31 Mad 337; Debendra v Behari(1912)16 
CWN 1075; Collector v Bhagwan ILR (1913)35 All 164: 11 ALJ 141; Param 
v Randhir ILR (1916)38 Ali 461; disting. Gobinda v Dwarka ILR (1908)35 
Cal 837, in which a charge was created by a consent decree. In England 
where an attempt to make a mortgage fails for want of some formality, it 
may be valid as an eguitable charge in the English law — Mestaer v Gillespie 
(1806)11 Ves 621, 624, 625; Taylor v Wheeler (1707)2 Salk 449; Burgh v 
Francis (1673)3 Swans 536n: Rep temp Fin 28; Taylor v Wheeler (1706)2 
Vern 564; Jennings v Moor (1708)2 Vern 609; cf. In re Strand Music Co. 
(1865)3 DeG J&S 147; In re Queensland Land Co. (1894)3 Ch 181; Ross 
v Army and Navy & Co. (1886)34 Ch D 43; Pegge v Neath Tramways Co. 
(1898)1 Ch 183. So a lease in writing not under seal, though void as a lease, 
will operate as an agreement for the term and upon the conditions therein 
specified. See the cases collected in Redman’s Landlord and Tenant, p. 130. 
See also Zimblarr v Abrahams (1903)1 KB 577: 1 Harvard LR 66-67. But 
where the conveyance is not perfected with the solemnities positively 
required by an Act of Parliament, as in the case of Ship Registry Acts, equity 
cannot relieve, as it would be against the policy of the Acts — Sugden’s 
Vendors and Purchasers, p. 746. In America also, though a mortgage, not 
attested in the manner required by the statutes in force in some of the 
States, cannot be treated as a legal mortgage, it may be enforced as a 
security in equity — Lake v Doud 10 Ohio 415; Jones on Mortgage, s. 82; 
Pingrey, s. 271, et seq.; cf. Mithiram v Somanath ILR (1901)24 Mad 397]. 
This illustrates the danger of putting a definition into the hard and inelastic 
framework of a statute. A mortgage not duly executed cannot be enforced 
asa charge simply because we cannot take liberties with statutory 
definitions and not because it could not be done without striking sec. 58 
out of the Transter of Property Act altogether; for we all know that a mere 
charge is an imperfect security, as it is not available against a bona fide 
purchaser for value [The reason is that in a mere charge there is no transfer 
of any interest in the property — Royzuddi v Kritartha ILR (1906)33 Cal 985: 
4 CLJ 219. But see the dictum of Maclean, CJ., in Prannath v Jadunath ILR 
(1905)32 Cal 729: 9 CWN 697; and of Richards, J. in Maina v Bachchi ILR 
(1906)28 All 655: 3 Ali LJ 551]. 
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3. Attestation and proof of attestation. 


(a) Attestation.—'Attested" is defined as under in sec. 3 of the Transfer 
of Property Act: 


‘Attested’, in relation to an instrument, means and shall be deemed 
always to have meant attested by two or more witnesses each of whom has 
seen the executant sign or affix his mark to the instrument, or has seen some 
other person sign the instrument in the presence and by the direction of 
the executant, or has received from the executant a personal acknowledg- 
ment of his signature or mark, or of the signature of such other person, and 
each of whom has signed the instrument in the presence of the executant; 
but it shall not be necessary that more than one of such witnesses shall 
have been present at the same time, and no particular form of attestation 
shall be necessary. 


The essential conditions of a valid attestation under sec. 3 are— 


(1) two or more witnesses have seen the executant sign the instrument 
or have received from him a personal acknowledgment of his 
signature; 


(2) with a view to attest or to bear witness to this fact each of them 
has signed the instrument in the presence of the executant. 


It is essential that the witness should have put his signature animo 
attestandi, that is, forthe purpose of attesting that he has seen the executant 
sign or has received from him a personal acknowledgment of his signature. 
If a person puts his signature on the document for some other purpose, he 
is not an attesting witness — M. L. Abdul Jabbar Sahib v M. V. Venkate Sastri 
& Sons AIR 1969 SC 1147; Chandan v Longa Bai AIR 1998 MP 1. 


(b) Persons competent to attest. —A party to a deed cannot be an 
attesting witness but there is no bar on a person interested in the transaction 
to become an attesting witness — Harish Chandra v Banshidhar AIR 1965 
SC 1738. A scribe who has signed on behalf of an illiterate or infirm party 
to the deed cannot be an attesting witness — Paban v Badal 26 CWN 951. 
Otherwise a scribe can perform the dual role — he may be an attesting 
witness as well as the scribe, provided the essential conditions of attes- 
tation are fulfilled — see Dhruba v Paramananda AIR 1983 Ori 24. 


Unless the scribe also acts as an attesting witness, he cannot be treated 
as such. The apex court has held that the reguirement of attesting witness 
is a requirement of statute which cannot be equated with that of the scribe 
— N. Kamalam v Ayyaswamy AIR 2001 SC 2802. The apex court affirmed 
the view of the Full Bench decision of the Madras High Court in H. Venkata 
Sastri v Rahilna Bi AIR 1962 Mad 111 (FB). 


It cannot be said that as a matter of law a scribe cannot be an attesting 
witness. But in order to establish that the scribe also acted as an attesting 
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witness, it must be shown that he acted in dual capacity — first, he was 
the scribe, and secondly, he also signed as an attesting witness with animus 
attestendi. 


Ascribe who had seen the deed executed was held to be a valid attesting 
witness, though he called himself a scribe in the document — Paramasiva 
v Krishna 41 Mad 535: 43 IC 983; Jagannath v Bajrang 48 Cal 61: 62 IC 
97. The writer of a document who signs just below or above the signature 
of an admitted attestor or among a lot of signatures of attesting witnesses 
is deemed to sign as an attestor, though he merely describes himself as 
the writer — Ayyasami v Kylasam 26 IC 409 (Mad); Jogendra v Nitai7 CWN 
384 (386); Abinash v Dasarath 56 Cal 598: 32 CWN 1228 (1231). But in 
all such cases, it must be shown that he put down his name with the 
intention of attesting it — Badri Prosad v Abdul Karim 35 All 254; 
Veerappudayan v Muthukaruppa 24 MLJ 534: 19 IC 589 (590). Such 
intention may be presumed when the scribe signs his name at the time of 
execution of the deed; and it is not necessary that the writer should 
expressly describe himself as a witness or that there should be a testimonial 
clause — Veerappudayan v Muthukaruppa 24 MLJ 534: 19 IC 589 (590). 


Identifier is not an attesting witness — M.L. Abdul Jabbar v Venkata Sastri 
& Sons AIR 1969 SC 1147. 


The Judicial Committee has held that where the sub-registrar and 
identifying witnesses have affixed their signatures to the registration 
endorsement under secs. 58 and 59 of the Registration Act admitting 
execution of a mortgage-deed, but there is no evidence that the signatures 
were made in the presence of the executant, the signatures, assuming that 
it would be legitimate to look at the proceedings relating to the registration 
for the purpose of proving due execution and attestation, cannot be said 
to have proved due attestation as required by this section. In such a case 
secs.58, 59 and 60 of the Registration Act are of no avail. The endorsements 
made atthe time of registration are relevant to the matter of registration only 
— Surendra Bahadur v Behari Singh 43 CWN 669 (PC): AIR 1939 PC 117 
(121): 1939 ALJ 492. See also Zaharul Hussain v Mahadeo Ramji AIR 1949 
Nag 149: ILR 1948 Nag 621; Shanmughavelu Mudaliar v Niranand 
Naraindas (1967)2 Mad LJ 388. In the absence of evidence that the sub- 
registrar put his signature or seal on the mortgage-bond in the presence 
of the lady executant, it cannot be said that the mortgage-bond was properly 
attested — Hem Chandra v Guiram 58 CLJ 545: 150 IC 762; see also Atul 
v Krishna 67 CLJ 31. 


(c) Documents requiring attestation.—Besides testamentary dispo- 
sition and gifts of immovable property, a mortgage for Rs. 100 or more where 
secs. 58 and 59 extend, require attestation. Of course equitable mortgage 
stands on a different footing. An equitable mortgage may be made without 





Securities by Way of Mortgage and Lien 171 


any writing, because it is the deposit of title-deeds which creates the 
mortgage; the mortgage is effected as soon as the deposit takes place, and 
any letter or memorandum which accompanies or follows the deposit is 
merely a recital that the mortgage has been effected and is not itself a 
contract of mortgage — Kedarnath v Shamlal11 BLR 405; Jivandas v Frarnji 
7 BHCR 62; Behram v Sorabji 38 Bom 372: 23 IC 140 (141); Oo Noung 
v Moung 13 Cal 322 (325). 


An eguitable mortgage is created and is completed by the act of deposit 
of title-deeds; nothing else is necessary. But where there is a writing, a 
distinction should be made between cases in which the writing itself 
constitutes the bargain between the parties and cases in which the writing 
is a mere memorandum of the fact of mortgage. In the former case, 
registration is essential; in the latter, registration is unnecessary. Therefore, 
in determining whether the writing reguires registration or not, it is 
necessary to consider whether the writing is the embodiment of the 
equitable mortgage or whether the mortgage is complete independently of 
it. Thus, a letter or memorandum, which is written after the deposit has been 
made, and which records the deposit and the purpose for which it has been 
made, does not reguire registration, because such a document does not 
constitute the bargain between the parties; the mortgage has been effected 
by deposit before the writing of the letter; and the letter is merely the record 
of a transaction which has already been completed — Bhuban Mohan v Co- 
operative Hindusthan Bank 29 CWN 784: AIR 1925 Cal 973 (975); 
Kshetranath v Harasukhdas31 CWN 703:AIR 1927 Cal 538; Sundarachariar 
v Narayana 54 Mad 257 (PC): 35 CWN 494 (501): AIR 1931 PC 36; 
Surendra v Mohendra 59 Cal 781: 36 CWN 420: AIR 1932 Cal 589; 
Kedarnath v Shamlal11 BLR 405 (412): 20 WR 150; Esther v Martu 37 IC 
117:25 CLJ 160; Oo Noung v Moung 13 Cal 322 (325); Gokul Das v Eastern 
Mortgage Agency Co. 33 Cal 410; Haripado v Anath Nath 22 CWN 758 
(760): 44 IC 211; Vadamalai v Subramania 1923 MWN 57: AIR 1923 Mad 
262; Umrao Singh v Punjab National Bank 3 Lah LJ 44: 59 IC 578; 
Shailendra v Hade Kaza 59 Cal 586; Nageswara v Srinivasa AIR 1926 Mad 
743; Jagannadham v Official Assignee AIR 1931 Mad 12: 60 MLJ 309; 
Rama Krishna v Kesavalu AIR 1927 Mad 1145: 58 MLJ 179; Ramanathan 
v Dowlat Singhji AIR 1938 Mad 865 (871, 872). It is the deposit of title- 
deeds that creates an eguitable mortgage, that is, the essence of an 
eguitable mortgage is the deposit of title-deeds, and the letter which 
accompanies or precedes or is contemporaneous with the deposit does not 
per se have the effect of creating the mortgage merely because it contains 
the terms of the contract — Muthiya Chetty v Kothandaramswami 31 MLJ 
347: 35 IC 864 (865, 866). When a document is drawn up constituting the 
bargain between the parties — a document which purports or operates to 
create the mortgage, which is tacitly considered by the parties themselves 
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as the only repository and appropriate evidence of the agreement, a 
document without production of which in evidence the plaintiff cannot 
establish his claim — then the document is not admissible in evidence to 
prove the mortgage unless it is registered — Subramanian v Lutchman 50 
Cal 338 (346) (PC); Bengal Banking Corporation v Mackertich 10 Cal 315 
(322); Chunilal v Vithal Das AIR 1922 Bom 440; National Bank of India v 
R.C. Nazir 8 Co. AIR 1932 Bom 401 (404); Krishnaiya v Pannuswami AIR 
1924 Mad'547; Dwarka v Sarat Kumari 7 BLR OC 55; Bhairab Chandra 
v Anath Nath 24 CWN 599: 31 CLJ 375; Behram v Sorabji 38 Bom 372: 
23 IC 140 (141); Swami Chetty v Ethirajulu 40 Mad 547: (1916)2 MWN 84: 
34 IC 853; Alwar Chetty v Jagannath 54 MLJ 109; Jagannadham v Official 
Assignee AIR 1931 Mad 124 (127, 128); Kedarnath v Hari Sankar AIR 1938 
Cal 308; Krishnaswami v Jonnagadla AIR 1936 Mad 256. 


Where the parties professing to create a mortgage by deposit of title- 
deeds contemporaneously enter into an agreement, in writing, which 
contains the terms of the contract between the parties and is made an 
integral part of the transaction and is itself an operative instrument and not 
merely evidential, such a document must be registered under sec. 17 of 
the Registration Act, 1908 — Iswar Dass v Dhanwant Singh AIR 1985 Del 
83; Kedarnath v Hari Sankar AIR 1938 Cai 308; see also Ebrahim v Official 
Trustee AIR 1937 Cal 741; Ram Ratan v Sew Kumari AIR 1938 Cal 823. 


If in a suit on a mortgage by deposit of title-deeds the mortgage is held 
to be invalid, but the mortgagee is found entitled to a money-decree by virtue 
of a promissory note executed for the loan, only a simple money-decree 
can and should be passed against the mortgagor and the suit must be 
dismissed as against a third party impleaded as a subsequent mortgage 
— Krishnaswami v Kamalamma 46 CWN 29 (PC): AIR 1941 PC 90. 


Title-deeds may be deposited under an orai agreement to cover present 
and future advances; as each advance is made, it becomes a charge upon 
the property comprised in the title-deeds from the force of the previous oral 
agreement. When in such a case there is a written memorandum relating 
to the first advance creating a collateral security, oral evidence of the 
agreement, whereby the same deposit of title-deeds was to cover future 
advances, is not excluded by sec. 91 of the Evidence Act — Mohini Mohan 
v Deb Narayan 40 CWN 1277. 


A mere agreement to make an equitable mortgage does not require 
registration and is admissible in evidence though unregistered — Bengal 
Banking Corporation v Mackertich 10 Cal 315 (322). 


The new definition of ‘attestation’ (which has been added by the T.P. 
(Amendment) Act XXVII of 1926) is retrospective in its operation, in view 
of the words ‘must be deemed always to have meanf occurring in the 
definition, which words have been added by the Amending and Repealing 
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Act X of 1927. In other words, all documents executed even prior to the 
passing of the Act XXVII of 1926, in which the attesting witnesses did not 
actually see the executant sign the mortgage-deed but received from the 
executant a personal acknowledgment of his signature on the deed, and 
then attested the deed, must nevertheless be deemed to have validly 
attested — Balaji v Gangamma 51 MLJ 641: AIR 1927 Mad 85; Mohammedi 
v Kashi AIR 1926 All 725; Veerappa v Subramanya 52 Mad 123: 55 MLJ 
594 (FB): 116 IC 367: AIR 1929 Mad 1; Radha Mohan v Nripendra 47 CLJ 
118: AIR 1928 Cal 154; Motilal v Kasambhai 29 Bom LR 1334: AIR 1928 
Bom 16; Gangaram v Umaji AIR 1928 Nag 70. The contrary view taken 
in the Allahabad Full Bench case of Girijananda v Hanumandas 49 All 25: 
24 ALJ 921: AIR 1927 All 1: 99 IC 161 must be deemed as overruled by 
the Amending and Repealing Act of 1927. 


In a mortgage deed attestation is a must. If attestation is invalid the deed 
cannot operate as a mortgage or even as a Charge under sec. 100 — see 
Tarachand v Kesrimal AIR 1973 Raj 123; Royzuddi v Kalinath 33 Cal 985; 
Samoo Pater v Abdul 31 Mad 337. But the mortgagee has other remedies 
because “the position of the mortgagor. . . .cannot, by reason of non- 
attestation of the deed, be better than it would have been if the mortgage 
had been duly attested” — Ramnarayan Singh v Adhindranath AIR 1916 
PC 119. Unattested or invalid attested mortgage deed can be used to prove 
personal covenant to pay — Zamindar of Polavaran v Maharaja of Pittapuran 
AIR 1931 Mad 140; Dhana Mahammed  Nastulla AIR 1926 Cal 637. If there 
is no personal covenant, the obligee may sue for compensation. In a 
mortgage suit it transpired that the deed was not validly attested. The plaint 
was allowed to be amended and the plaintiff was allowed to sue on his title 
— Arab Ali v Farid Ali AIR 1961 Assam 48. 


(d) Proof of attestation —Section 68 of the Evidence Act lays down 
that documents required by law to be attested shall not be used as evidence 
unless at least one attesting witness is called to prove its execution, 
provided, of course, he is alive and subject to the process of court. His 
evidence necessarily consists of two parts : First he must admit his own 
role, that is, he acted as an attesting witness in the deed in question; 
secondly, he must also prove the execution of the document by the 
executant in the way as laid down in sec. 3. 


The proviso to sec. 65 of the Evidence Act, which has been added with 
retrospective effect by Act 31 of 1926, simplifies the difficulty of calling 
attesting witnesses where the document to be proved is a registered one 
and is not a will and its execution is not specifically denied by the person 
by whom it purports to have been executed. But that does not, and cannot, 
mean that a document which requires to be attested does not require 
attestation where its execution is not specifically denied. Attestation of a 
mortgage deed or a deed of gift by at least two witnesses is a must. It is 
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equally necessary to prove attestation. But in view of the proviso to sec. 
68, both execution and attestation can be proved otherwise than by an 
attesting witnesses. Whenever the question raised is whether the document 
in question has created mortgage or gift or not, it must be proved that the 
requirements of law as contained in secs. 59 and 123 have been complied 
with — Lachman Singh v Surendra Singha AIR 1932 All 527 (FB); see also 
Dhiren Bailung v Bhutki AIR 1972 Gau 44. The legal position has been 
clearly stated in Balappa Tippana v Asangappa Mallappe AIR 1960 Mys 
234 as: “The net effect of section 68 (Evidence Act) is that if the execution 
of a document of gift is specifically denied, then an attesting witness must 
be called to prove it. lf, however, such execution is not specifically denied, 
then it would not be necessary to call an attesting witness to prove the same. 
But the document will have to be proved. The effect of the proviso is that 
the due execution and attestation of the gift deed wil! have to be proved, 
although it may be proved by calling a person other than an attesting 
witness.” 


The Supreme Court has approved the above view in Brij Raj Singh v 
Sewak Ram (1999)4 SCC 331. In the case before the apex court the gift 
deed was executed by the original owner and presented for registration by 
a duly authorised power of attorney and the document was duly attested 
by two witnesses, out of whom one was examined to prove the deed. Held, 
“nothing more is required to satisfy the requirements of section 123 of the 
Transfer of Property Act, particularly when no specific denial was taken to 
the execution or attestation of the gift deed in the written statement or even 
subsequently before the trial courts’. 


Section 69 of the Evidence Act further relaxes the strict proof as required 
in sec. 68 and lays down that if no attesting witness can be found, or if the 
document purports to have been executed in the United Kingdom, it must 
be proved that the attestation of at least one witness is in his handwriting 
and that the signature of the executant is in his handwriting. 


Where the document in question is a mortgage deed (and not a will), 
unless there is a special denial of execution of the said deed, it is not 
incumbent to call an attesting witness. The mortgage deed can very well 
be proved by a certified copy of the deed, where the plaintiff has chosen 
to adduce secondary evidence — /swar Dass v Sohan Lal (2000)1 SCC 434. 


(e) Mortgage deed executed by Paitdanashin lady.— Where 
pardanashin ladies are unable to appear before male witnesses, a 
document, which by independent testimony is proved to have been 
executed by a pardanashin lady, may reasonably be deemed to have been 
attested by witnesses if they were present outside the pardah and had 
before attestation satisfied themselves that there was no fraud and that the 
deed had been actually executed by the lady. The fact that a screen had 
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completely separated the witnesses from the executant would not invalidate 
the attestation — Sarur Jigar v Barada Kanta 37 Cal 526; Harmangal v 
Ganaur 13 CWN 40. A mortgage executed by a pardanashin lady was 
attested by her husband and another witness. The husband actually saw 
the signature being made and the other witness was outside the screen 
in the same room with the lady and he knew her voice and heard her say 
‘yes’ when the document was explained to her. Held that the document 
was duly attested — Rukmini v Nilmani 19 CWN 1309; Syed Yakir v 
Madhusudan 45 IC 691 (Pat). It is not essential that the attesting witness 
should have actually seen the lady sign the document — Kasidanbi v Ganga 
16 NLR 196: 56 IC 247. Where the witnesses, who attested the execution 
of a mortgage-deed by a pardanashin lady, had not seen her face, but had 
identified her by her voice, he/d that the execution of the mortgage-deed 
was sufficiently attested — Padarath Halwai v Ram Narain 37 All 474 (PC); 
Rai Radha Kishen v Jag Sahu 60 IC 173 (Pat). But where the witnesses 
did neither see the face of the executant pardanashin lady nor hear her 
voice, the deed was not validly attested — Ganga Pershad v Ishri Pershad 
45 Cal 748 (754) (PC): 22 CWN 697: 45IC 1;seealso Venkata Jagannadha 
v Venkata Kumara AIR 1931 Mad 140 (141). The same view is taken in Hira 
Bibi v Ram Hari 5 Pat 58 (PC): 89 IC 659: AIR 1925 PC 203, where the 
facts are exactly the same. Even the fact that the pardanashin lady 
subseguently admitted that she had executed the mortgage-deed would 
not validate the deed by operation of sec. 70 of the Evidence Act, for that 
section applies only to a document validly attested, which is not the case 
here — Hira Bibi v Ram Hari 5 Pat 58 (PC): 89 IC 659: AIR 1925 PC 203. 


Where a document executed by a pardanashin lady is attested by the 
witnesses while the lady is sitting behind a thin curtain and it is clear that 
she could have seen the witnesses, if so minded, even if she did not actually 
see them through the curtain, it amounts to sufficient compliance of the 
requirement of attestation as defined in sec. 3 — Kundan Lal v Musharrafi 
Begam AIR 1936 PC 207: 63 IA 326: 40 CWN 1093: 11 Luck 346: 63 CLJ 
511, reversing Mt. Musharrafi v Kundan Lal AIR 1933 Oudh 365; followed 
in Murari v Samiuddin AIR 1937 All 273. 


(f) Object of attestation.—The object of attestation is to protect the 
executant against force, fraud or undue influence. The law enjoins that at 
least one attesting witness shall prove the document. Inferentially, though 
not strictly under sec. 59, therefore, it debars a party from attesting a 
document which is required by law to be attested. Where, however, a person 
is not a party to the deed, there is no prohibition in law to the proof of 
execution of the document by that person — Kumar Harish Chandra Singh 
Deo v Banshidhar Mohanty AIR 1965 SC 1738. 


(g) Attesting by another person under authority or direction of 
attesting witness.—it is well settled that an attesting witness must either 
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sign or affix his thumb-impression or mark himself. If another person on the 
authority or direction of an alleged attesting witness signs or makes a mark 
or writes his name on his behalf, that would not amount to attestation — 
Nagulapati v Mupparaju (1998)5 SCC 285. 


4. Creation of charge.—it is worthy of notice that a charge may be 
created orally, although if it is created by an instrument in writing, it must 
be registered, unless made by a will or the amount secured is less than 
one hundred rupees. The reason for this distinction may be found in the fact 
that a charge cannot be enforced against a bona fide purchaser for value, 
and the absence of the publicity which is secured by registration cannot, 
therefore, prejudice the rights of third persons dealing with the property for 
value in good faith. 


A thin line divides a mortgage from a charge and in one or two reported 
cases a distinction has been made between a charge and the mere 
possibility of a charge which would make it impossible for a person to create 
a charge for the fulfilment of a contract of indemnity. However, the learned 
judges did not really mean to lay down any such proposition [Rajeshwar 
v Behari (1905)2 All LJ 754; Harjas v Naurang (1906)3 Ail LJ 220. See also 
Madho v Sidh ILR (1887)14 Cal 687, dissented from in Balasubramania 
v Sivaguru (1909)21 MLJ 562. Of course where a person's right is by the 
contract made to depend upon some future act to be done by the contracting 
parties, as, for instance, the execution of some other document, or the doing 
of some act before the charge is to take effect, the rights of the parties rest 
only in contract until the contemplated document is executed, or the 
contemplated act is done. A promise, therefore, though for value to give a 
charge when reguired or on reguest or on demand, will not as a rule create 
a charge until the demand or request is made — Williams v Lucas (1789)2 
Cox 160; Shaw v Foster 1872 LR 5 HL 334, 341. But a charge may 
undoubtedly be created as well as a mortgage for the discharge of a 
contingent liability — Maina v Bachchi ILR (1906)28 All 655: 3 All LJ 551; 
Imbiohi v Achampat (1916)33 MLJ 58. The question that necessarily arises 
is whether both writing and registration would be necessary to create a 
charge. The Allahabad High Court is of opinion that the provisions as to 
registration contained in the Registration Act and Transfer of Property Act 
apply to charges (when created by act of parties) just as much as to 
mortgages — Maina v Bachchi 28 All 655 (659); Krishna Deva v Official 
Liquidator AIR 1962 All 101; Wahi Bux v Jamila Bai AIR 1959 Raj 143. It 
has also been held to be so in the case of Kuppuswamy v Rasappa AIR 
1936 Mad 865 (867); see also Amratlal v Keshavlal AIR 1926 Bom 495 
(496): 28 Bom LR 939: 98 IC 696; Bapurao v Narayan AIR 1950 Nag 117: 
ILR 1949 Nag 802. Later, the Madras High Court has, however, held that 
the words ‘so far as may be’ in this section have not the effect of taking sec. 
59 out of its purview. Unless given by a statute, a charge on immovable 
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property can only be created by a registered instrument executed by the 
person creating the charge and attested by at least two witnesses — Shiva 
Rao v Sanmughasundaraswami ILR 1940 Mad 306: AIR 1940 Mad 140: 
(1940)1 MLJ 922. 


Thus, where debentures of Rs. 50 each have been issued by a company, 
the loan being on the security of specified immovable property, the 
debentures are invalid, if not registered — Viswanadhan v M. S. Menon ILR 
1939 Mad 199: AIR 1939 Mad 202 (203): (1939)1 MLJ 185. See also H. 
Venkata Sastri v Rahilna Bi AiR 1962 Mad 111 (FB), where it has been held 
that a charge created by act of parties attracts sec. 100, that such a charge 
must be attested by two witnesses, and that the registering officer and 
identifying witnesses cannot be regarded as attesting witnesses]. 


It is hardly necessary to state that the mere execution of a deed is not 
enough if it is not intended to operate as a binding agreement. This is 
expressed in the English law by the formula that a deed must be delivered. 
Shephard, in his Touchstone, speaks of delivery as one of the requisites 
of a good deed, and adds that it is a question of fact for the jury [Vol. 1, c. 
4, p. 54]. But there is nothing mysterious about the delivery of a deed which 
does not represent any technical process, but only indicates that the 
instrument is to come into immediate operation. If, therefore, the document 
is really intended to operate immediately, it is not necessary that there 
should be a formal delivery, or even that the document should go out of the 
possession of the party who executes it. The case of Exton v Scott[(1833)6 
Sim 31] furnishes an instance in point. There, a certain person having 
received moneys belonging to another, without any communication with 
him, executed in his favour a mortgage for the amount. The mortgagor 
retained the deed in his custody for several years and then died as insolvent. 
After his death the document was discovered in a chest containing his title 
deeds. It was contended that there was no binding mortgage because there 
had been no sufficient delivery of the deed. But the contention was 
overruled on the ground that there was no evidence to show that the deed 
was not intended to operate from the moment of its execution [See also 
Xenos v Wickham 1866 LR 2 HL 296; Garnons v Knight (1826)5 B&C 671; 
Grugeon v Gerrard (1840)4 Y&C 119; Standing v Bowring (1885)31 Ch D 
282. Where an instrument is to come into operation, not immediately, but 
only upon the performance of some condition, it is known as an escrow, 
which simply means a scrawl, or writing, that is not to take effect till a 
condition precedent is performed. There seems to be an idea that, if the 
deed is delivered to the other party, it must have immediate operation and 
cannot in point of law be an escrow in his hands; and Coke on Littleton (36a), 
and Shephard's Touchstone (pp. 58-59), undoubtedly lend some support 
to the notion. But it is now established that evidence is admissible to show 
the character in which the deed is delivered to a person, though he is himself 
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a party taking under it and not a stranger — London Freehold Property Co. 
v Baron Suffield (1897)2 Ch 608. Where a document intended to be 
executed by more than one person is executed by one or some only and 
the others refuse to complete it, the question whether it is binding on those 
who have executed it, is one of the intention of the parties to be gathered 
from the facts of each case — Sivaswami v Sevugan (1901)12 MLJ 17:ILR 
25 Mad 389]. 


4. Material alteration of deed.—lit is always dangerous to supply any 
omissions in a deed after its execution; but if blanks are left to be filled up 
with merely formal matters, the mortgagee may fill them up without 
imperilling his security—Adsetts v Hives (1863)33 Beav 52; cf. Bishop of 
Creaiton v Bishop of Exeter (1905)2 Ch 455. But a material alteration of 
the deed, made without the consent of the mortgagor and with the privity 
and knowledge of the person who relies upon it, would altogether destroy 
the security; though the question what constitutes a material alteration 
within the meaning of the rule has given rise to some difference of opinion 
[See Mohesh v Kamini ILR (1885)12 Cal 313; Ramayyar v Shanmugam ILR 
(1891)15 Mad 70; Sitaram v Daji ILR (1883)7 Bom 418; Ramasamy v 
Chinna (1866)3 Mad HC 247; Paramma v Rama iLR (1883)7 Mad 302; 
Christa v Karibasayya ILR (1885)9 Mad 399; Govinda v Kuppu ILR 
(1899)23 Mad 239; Subrahmania v Krishna ILR (1899)23 Mad 137; Ganga 
v Chandan ILR (1881)4 All 62; Mangal v Shankar ILR (1903)25 All 580; 
Oodey v BhaskariILR (1881)6 Bom 371; Atmaram v UmedramiLR (1901)25 
Bom 616; Abdool v Goolam (1905)7 Bom LR 742; Harendra v Umacharan 
(1905)9 CWN 695. For an elaborate discussion of the law on the subject, 
see the judgment of Mookerjee, J., in Gour v Prasanna (1906)3 CLJ 363: 
10 CWN 788. In the English law a document may, it seems, be invalidated, 
even if the alteration is made against the will, or even in fraud of the person 
who has charge of it. If this is really the law in England, all one can say is 
that it is not the perfection of common sense — Master v Miller(1791)1 Smith 
LC 803; but see Lowe v Fox (1887)12 App Cas 206, 216. For the American 
law with regard to the effect of the alteration of a mortgage deed, see 
Cyclopedia of Law and Procedure, pp. 188, 189, under the head ‘Alteration’, 
the whole of which article may be read with profit. See also 10 Harvard LR 
572. The modern doctrine relating to the alteration of written instruments 
furnishes an apt illustration of the methods by which old rules based upon 
obsolete ideas are reconciled with modern notions. In the words of Mr. 
Justice Holmes, ‘the old form receives a new content, and in time even the 
form modifies itself to fit the meaning which it has received’— The Common 
Law, p. 5. Where the interpolation of certain words has not the effect of a 
material alteration and does not vary the rights, liabilities or legal position 
of the parties as ascertained by the deed in its original state, the deed is 
not rendered void by the interpolation — see Shafig Ahmed v Sayeedan AIR 
1984 All 140]. 
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5. Equitable mortgage. 

(1) Deposit of title deeds.—The provisions of the Transfer of Property 
Act, which require that a mortgage shall be made by a registered 
instrument, are subject to an exception in favour of an important class of 
securities. ‘Class’ is stated because in English law they form a class by 
themselves, — in which the intention to create a mortgage is presumed from 
the acts of the parties. Thus, if money is borrowed on a deposit of title deeds, 
the court would infer an intention on the part of the borrower to charge the 
property covered by the title deeds, with the repayment of the money. The 
transaction is very different from a true legal mortgage which is not based 
upon any express or implied consent of the parties, although the difference 
is sometimes veiled by the ambiguity of the term ‘implied contract’ in the 
English law. In England a mortgage of this kind is called an equitable 
mortgage, because, following a well-known maxim, equity regards the 
transaction in the same light as a formal mortgage; and this sort of mortgage 
being recognised in equity is called an ‘equitable mortgage’ as opposed to 
a ‘legal or common law mortgage’. The term is also applied to similar 
transactions in India, although, properly speaking, it can be employed only 
in a country in which law and equity are administered as two distinct 
systems [an agreement to execute a mortgage is also spoken of in the 
reports as an equitable mortgage — Pogose v Bank of Bengal ILR (1877)3 
Cal 174; Bengal Banking Corporation v Mackertich ILR (1884)10 Cal 315. 
It must not be lost sight of that the title-deeds must be deposited with intent 
to create a security thereon. In fact that is the sine gue non for a mortgage 
under sec. 58(f). Otherwise there is no equitable mortgage — Imperial Bank 
of India v U. Rai Gyaw Thu 8 Co. AIR 1923 PC 21:51 Cal 86. Intention to 
create security by deposit of title deeds is a guestion of fact and not of law 
— B.R. Das v A.K. Dutta AIR 1974 Cal 319, relying on K.J. Nathan v S.M. 
Maruthi AIR 1965 SCC 430]. 


In a case from the Madras Presidency, in which the local Sudder Dewany 
Adalut had refused to recognise the validity of such a transaction, Lord 
Kingsdown, in delivering the judgment of the Lords of the Judicial Commit- 
tee of the Privy Council in appeal, is reported to have said: ‘It is not shown 
that any local law, any /ex loci rei sitoe exists, forbidding the creation of a 
lien by the contract and deposit of deeds which existed in this case; and 
by the general law of the place, where the contract was made, that is, the 
English law, the deposit of title deeds as a security, would create a lien on 
lands, though, as between parties who can convey by deed only, or 
conveyance in writing, such lien would necessarily be equitable. In this case 
there is an express contract for a security on the lands, to which, no law 
invalidating it, effect must be given between the parties themselves’ | Varden 
v Luckpathy (1862)9 MIA 303, 321]. But equitable mortgages, although 
common enough in the Presidency-towns, do not seem to be very common 
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in the rural districts. We, indeed, find an instance from Hooghly in an early 
case in the Sudder Dewany Adalut, but the parties to the transaction seem 
to have been residents of Calcutta, and the difference of opinions between 
the learned judges, by whom the appeal was heard, shows that the case 
was one of the first impression [Laljee v Govindram (1837)6 SD 199]. A few 
more cases may be found in our books or reports, if a search is made 
diligently [Kanhai v Nirmal (1831)8 SD 139; but see Khoosal v Herachana 
(1823)2 Borr 580; Munchorambhaee v Moola Kutboodeen 1827 Bom SDR 
139]. But a deposit of title deeds is not certainly a usual mode of giving 
security Outside the Presidency-towns and it is now prohibited by the 
Transfer of Property Act. 


The equitable mortgages, which mean mortgages created by deposit 
of title deeds, form a distinct group in the English law of securities. It was, 
however, only very gradually that they found a place in that system, and 
their ultimate recognition is solely due to the action of the Court of Chancery 
The Statute of Frauds provides that all agreements relating to any interest 
in land must be reduced to writing, and equitable mortgages were supposed 
to trench upon the statute. They were, however, admitted by the Court of 
Chancery by a somewhat refined distinction between executed and 
executory contracts. These mortgages appear to have been first recognised 
by Lord Thurlow, and have since maintained their ground in the English law, 
notwithstanding the jealousy with which their introduction was regarded 
both by Lord Eldon and Sir William Grant. ‘In commercial transactions’, 
observes Lord Abinger, ‘it may be frequently necessary to raise money on 
a sudden, before an opportunity can be afforded of investigating the title 
deeds, and preparing the mortgage. Expediency, therefore, as well as 
necessity, has contributed to establish the general doctrine, although it may 
not altogether be in consistency with the Statute'—Keys v Williams (1838)3 
Y&C Ex R 60-61. 


(2) Memorandum.—Where the deposit of deeds is accompanied by a 
written document commonly known as a memorandum, the nature and 
extent of the security must, generally speaking, be determined by the terms 
of the document [Shaw v Foster 1872 LR 5 HL 321; Pranjivandas v Chan 
(1916)43 IA 122: ILR 43 Cal 895: 20 CWN 925], and no parol evidence 
would be admitted to contradict it, though evidence of a subsequent parol 
agreement will be admissible [Ex p Coombe (1810)17 Ves 369; Ex p 
Kensington (1813)2 Ves & B 79; Ede v Knowles (1843)2 Y&C Ch. 172; Ex 
p Langston (1810)17 Ves 227; Ex p Whitbread (1812)19 Ves 209; Himalaya 
Bank v Quarry ILR (1895)17 All 252; Girendro v Kumud ILR (1898)25 Cal 
611: 2 CWN 356). In this view it may be said that the memorandum is an 
instrument within the meaning of the Registration Act [Behram v Sorabji 
ILR (1913)38 Bom 372: 16 Bom LR 35. In Copland v Davies 1872 LR 5 HL 

358, where the memorandum was in these words: ‘Sir, you at present hold 
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as security for the overdraft on account, the lease of 50 Dame Street, Dublin, 
and ground at the rear. In addition to this lease and in lieu of the other 
securities at present held, | lodge with you the deeds under which | hold 
the lands and house of Marybrook, Country of Down, and a further interest 
out of other parts of Lockhart’s Quarter. Lord Hatherley, in moving the 
judgment of the House of Lords, said: ‘The Irish Registration Act is exactly 
similar to our Registration Act, and there are cases in which it has been 
held that where a memorandum accompanies the deposit of such a 
character as we have here, it falls within the term ‘conveyance’ as a thing 
to be registered under the Registry Acts of Ireland’ — Copland v Davies 1872 
LR 5 HL 358. See also Agra Bank v Barry 1874 LR 7 HL 135; Fullerton v 
Provincial Bank of Ireland 1903 AC 309; Moore v Culverhouse (1860)27 
Beav 639; Neve v Pennell (1863)2 Hem & M 170; In re Wights Mortgage 
Trust (1873)16 Eq 41; Re M’Kinney’s Estate 1844 Ir Eq. 445. Whether a 
memorandum would require registration or not is often a vexed question. 
The legal position in this regard may be explained with reference to some 
decision. 


When title-deeds are deposited with intent to create a security, the law 
implies the creation of a mortgage, and no registered instrument is 
necessary under sec. 59. But if the parties choose to reduce the contract 
to writing, the document will be the sole evidence of its terms and the deposit 
and the document together form an integral part of the transaction. As the 
deposit alone cannot create a mortgage, the document which constitutes 
the bargain regarding the security requires registration under sec. 17, 
Registration Act, where the value of the property is Rs. 100 or upwards. The 
crucial question is: Did the parties intend to reduce their bargain to the form 
of a document? If so, it requires registration. If, on the other hand, proper 
construction and the surrounding circumstances lead to the conclusion that 
the parties did not intend to do so, then there being no express bargain, 
the mortgage arises by implication of the law from the deposit itself with 
the requisite intention, the document being merely evidential does not 
require registration — Rachpal v Bhagwandas AIR 1950 SC 272: 1950 SCJ 
361; United Bank of India Ltd. v Lekharam Sonaram AIR 1965 SC 1591; 
Indersain v Md. Raza Gouther (1961)2 MLJ 328; Rangbati v United Bank 
of India Ltd. AIR 1961 Pat 158; Sham Lal Thakar Dass Agarwal v Punjab 
National Bank Ltd. AIR 1961 Punj 81; Parkash Dev Chopra v New Bank 
of India Ltd. AIR 1968 Del 244; Binapani v Rabindra Nath AIR 1959 Cal 
213; Rajamma v Mahant F. Krishanandagiri AIR 1973 Mys 310; Pentela 
Githavardhana Rao v Andhra Bank Ltd. (1972)2 An WR 202; Sunil Kumar 
v Life Insurance AIR 1976 Cal 224. If there be any writing to evidence the 
transaction, that will require registration — Nageswara v Srinivasa AIR 1926 
Mad 743: 94 IC 427. Registration is not necessary if the memorandum is 
in the nature of a forwarding letter or an acknowledgment of the fact that 
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the mortgagor has deposited the deed of title as security against a 
promissory note which had been executed much earlier and a sum of 
money was due on the basis of the said promissory note — H. G. Nanjappa 
v M. F. C. Industries AIR 1987 Mad 108: (1987)100 Mad LW 4. In Keva/das 
v Chhotabhai AIR 1955 Bom 454, it has been held that if the memorandum 
merely records a past transaction of an equitable mortgage, then writing 
does not require to be registered, but that if the memorandum constitutes 
a contract, the writing requires to be registered — see also United Bank 
of India Ltd. v Lekhram Sonaram & Co. AIR 1958 Pat 472; C. Balaiah v 
Central Government and Union of India AIR 1967 AP 51; Kakarapathy 
Bhabanarayana v Official Receiver AiR 1971 AP 359: V. G. Rao v Andhra 
Bank AIR 1971 SC 1613; D.D. Sealv R. L. Phumra AIR 1970 SC 659; H. 
G. Nanjappa v M.F.C. industries Private Ltd. AIR 1987 Mad 108:(1987)100 
Mad LW 4. Where a company borrows from a bank on an equitable 
mortgage of its fixed assets and thereafter writes a letter asking for a further 
loan on the security of the self-same assets and the letter mentions the 
earlier eguitable mortgage, it is neither to be registered nor stamped as it 
merely acknowledges an already concluded mortgage — Murugharajendra 
Co. v C. C. Rev. Authority AIR 1974 Kant 60 [relying on the United Bank 
of India v Lekharam AIR 1965 SC 1591]. Deposit of title-deeds made by 
a letter explaining why title-deeds are being deposited indicates that the 
parties intended to reduce the bargain to writing and so the letter would 
require registration — /ndian Bank v A.S. Rao & Sons AIR 1971 AP 287, 
as the letter alone connects the deposit with the debt. The observations of 
Nair J in Joseph v Michael AIR 2000 Ker 240 have been guoted earlier in 
extenso. 


But Indian courts have not been in the habit of treating the bare 
memorandum as containing the agreement between the parties. 


It is undoubtedly a cardinal rule of evidence that where terms of a 
contract have been reduced to writing, no other evidence of the contract 
can be given than the written document itself. But this rule applies only if 
the document was intended to be the embodiment in writing of the 
transaction; and not if there was a complete oral contract before the writing 
was given and the document does not express and was never intended to 
express the whole agreement between the parties. Of course if there is a 
law that such agreement must be in writing, effect cannot be given to the 
oral contract, but in the absence of any such law, one is not absolutely 
precluded from giving evidence of a verbal agreement outside the docu- 
ment, if such document was not intended to be the written embodiment of 
the transaction. Now the Registration Act, unlike the Transfer of Property 
Act, strikes only at documents and not at transactions. That Act does not 
say that a parol mortgage shall be invalid, but only that an instrument of 
mortgage, if unregistered, shall not affect immovable property. If, therefore, 
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the rights of the parties have been effectively created independently of any 
writing, avoiding the document cannot operate to the disadvantage of that 
which stands pro prio vigore independently of it. This distinction, as Lord 
Justice Bowen observes, may be said to enable people to drive a coach 
and four through such Acts, but the result follows inevitably from the way 
in which they are drawn—North Central Wagon Co. v Manchester Railway 
Co. (1886)35 Ch D 191, affd. on appeal, 13 App Cas 554. In another case 
[Newlove v Shrewsbury (1888)21 OBD 41; cf. Ex p Hubbard (1 886)17 QBD 
697, disting. Dublin Ltd. v Doherty 1914 AC 823] the same learned judge, 
referring to the Bills of Sale Acts, says: ‘Even if the document be an 
assurance, what the Act strikes at is the document, and if the transaction 
be not dependent for its existence on the document, it does not follow that 
it would necessarily fall to the ground, because the document as a bill of 
sale would be invalid. It is, therefore, material to show that the transaction 
depends on the document. That would only be so, | think, where the previous 
agreement was intended to be summed up and to take effect in the 
document; then, if the document be void, the transaction must fall to the 
ground, because evidence of an oral agreement would be inadmissible; but 
it is otherwise if the document be not such as to exclude evidence of an 
oral agreement. Here we find it stated, as it appears to me, in the report 
of the referee, that there was an oral agreement outside the document, and 
| do not think that the document was intended to be the embodiment in 
writing of the transaction'— Newlove v Shrewsbury (1888)21 OBD 46, per 
Bowen, LJ. 


(3) Parol evidence.—It follows that where the memorandum accompa- 
nying an eguitable mortgage does not embody the contract between the 
parties but is a mere record of certain facts, an eguitable mortgage may 
be established by the mere deposit of title deeds and the advance of the 
money on such deposit, notwithstanding the provisions of the Registration 
Act. In the case of a formal mortgage in writing, if the instrument is 
unregistered, the mortgagee cannot, generally speaking, enforce his 
security against the land because the contract is summed up in the 
instrument and if the writing is inadmissible, no other evidence is allowed 
to be given. In the case, however, of a mortgage by deposit of title deeds, 
although there may be an informal memorandum in writing, it is not looked 
upon as the instrument creating the mortgage, but, as observed by the court 
in Kedarnath Dutt v Shamlal Khettry [(1873)20 WR 150: 11 BLR 405], the 
mortgage is created by the agreement which is evidenced by the loan and 
the deposit of the title deede. The mortgagee may, therefore, rely upon the 
parol agreement, which is implied by the deposit of the title deeds. The 
distinction is an important one, and reguires, perhaps, some explanation. 
In Kedarnath Dutt v Shamlal Khettry[(1873)20 WR 150: 11 BLR 405], the 
facts were shortly these: The plaintiff, who asked the court to declare his 
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rights as an eguitable mortgagee had advanced a certain sum of money 
on the deposit of the title deeds of property belonging to the borrower, who 
executed a promissory note, on which there was an endorsement signed 
by him in these words: ‘For the repayment of the ioan, and the interest due 
thereon of the within note-of-hand, | hereby deposit with Babu Shamlal 
Khettry, as a collateral security, by way of equitable mortgage, title deeds 
of my property, etc.’ [There was some question as to whether the transaction 
had been completed before the promissory note was given, but the 
Appellate Court thought that the question, whether there was a complete 
equitable mortgage before the promissory note was given, or whether that 
was the completion of the transaction, was not material]. It was contended 
that as the security was created by the endorsement on the promissory 
note, it ought to have been registered; but this contention was overruled. 
Sir Richard Couch, in giving the judgment of the court, observed: ‘If this 
memorandum was of such a nature that it could be treated as the contract 
for the mortgage, and what the parties considered to be the only repository 
and appropriate evidence of their agreement, it would be the instrument 
by which the equitable mortgage was created and would come within sec. 
17 of the Registration Act. But it was not a writing of that character. The 
equitable mortgage was created by the agreement which was evidenced 
by the loan and the deposit of the title deeds. The promissory note, whether 
given either at the same time or some hours afterwards in pursuance of 
the understanding between the parties, was evidence of the terms upon 
which the loan was made, viz. that the interest should be at the rate of 24%. 
But, as regards the contract between the parties, if there had been no 
memorandum at all on the promissory note, there would have been a 
complete equitable mortgage. When we consider what the memorandum 
is, we find it is not the contract for the mortgage, nor the agreement to give 
a mortgage, it is nothing more than a statement by Woomachurn Banerjee 
of the fact from which the agreement is inferred. It is an admission by him 
that he had deposited the deeds upon the advance of the money for which 
the promissory note was given. It is not by the memorandum that the court 
takes the agreement for the mortgage to be proved, but by the deposit of 
the deeds. It is no more than a piece of evidence showing the fact of the 
deposit which might be proved by any other evidence. The memorandum 
need not have been produced’ [Kedar v Shamlal(1873)20 WR 150: 11 BLR 
405; see also Oo Noung v Moung ILR (1886)13 Cal 322; Gokuldas v 
Eastern Mortgage and Agency Co. ILR (1905)33 Cal 410: 10 CWN 276: 
4 CLJ 102; Mordecai v Martu(1916)25 CLJ 160; Haripada v Anath(1918)22 
CWN 758. Cf. Meek v Bayliss (1862)31 LJ Ch 448; Pyle v Partridge(1846)15 
M&W 20: 15 LJ Exc 129; Fancourt v Thorn (1846)9 OB 312: 15 LJ OB 344: 
10 Jur 639; Jivan v Framjee (1870)7 Bom HC (ocj) 45 disting. Swami v 
Ethirajulu ILR (1916)40 Mad 547}. 
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It should, however, be borne in mind that in order to establish an 
equitable mortgage there must be some evidence to connect the debt with 
the delivery of the deeds; as the mere possession by the creditor of the latter 
will not be enough for the purpose [Chapman v Chapman (1851)13 Beav 
308; Wardle v Oakely (1864)36 Beav 27; Dixon v Muckleton 1872 LR 8 Ch 
155; Burgess v Moxon (1856)2 Jur NS 1059; Maugham v Ridley (1863)8 
LT 309; McMahon v McMahon (1886)55 LT 763; Gunput v Adarji ILR 
(1877)3 Bom 312, 329; Jethibai v Putlibai(1912)14 Bom LR 1020; Behram 
v Sorabji ILR (1913)38 Bom 372: 16 Bom LR 35]. Where, therefore, the title 
deeds were deposited with a letter, which stated that they were delivered 
to the creditor as collateral security for a debt which fell due on that date, 
it was held that as the letter explained why the deeds were deposited, it 
should have been registered; for, without it, there would have been nothing 
to connect the debt which had been incurred with the deposit of the deeds 
[Dwarka v Sarat (1871)7 BLR (ocj) 55; Gunput v Adarji ILR (1877)3 Bom 
312. When the debtor deposits with the creditor title-deeds of his property 
with an intent to create a security, the law implies a contract between the 
parties to create a mortgage and no registered instrument is reguired as 
in other classes of mortgage — Rachpal v Bhagwandas 1950 SCR 548 
(551): AIR 1950 SC 272: 1950 SCJ 361. These documents shall constitute 
a security which will enable the creditor ultimately to recover the money 
which he has lent. But if the parties choose to reduce the contract to writing, 
this implication of law is excluded by their express bargain, and the 
document will be the sole evidence of its terms.in such a case the deposit 
and the document both form integral parts of the transaction and are 
essential ingredients in the creation of the mortgage. Accordingly, such a 
document reguires registration under sec. 17 of the Registration Act, 1908, 
as a non-testamentary instrument creating an interest in immovable 
property, where the value of such property is one hundred rupees and 
upwards. lf a document of this character is not registered, it cannot be used 
in the evidence at all and the transaction itself cannot be proved by oral 
evidence either — United Bank of India v Lekharam Sonaram 8 Co. AIR 1965 
SC 1591. The crucial guestion is: Did the parties intend to reduce the 
bargain regarding the deposit of title-deeds to the form of a document? If 
so, the document requires registration. If, on the other hand, its proper 
construction and the surrounding circumstances lead to the conclusion that 
the parties did not intend to do so, then there being no express bargain, 
the contract to create the mortgage arises by implication of the law from 
the deposit itself with the reguisite intention, and the document itself being 
merely evidential does not require registration — Rachpal v Bhagwandas 
AIR 1950 SC 272; see also State Bank of Mysore v S.M. Essence Distilleries 
AIR 1993 Kant 359; Chitalia Brothers v South Indian Bank AIR 1988 Kant 
59 [loan was obtained from the bank on the security of the immovable 
property mortgaged by deposit of title-deeds]. 
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But where the charge can be inferred from the loan and deposit, or the 
equitable mortgage is made expressly by parol, the security, as discussed 
earlier, will be unaffected by the provisions of the Registration Act 


(4) The English type.—lin England, an equitable mortgage is regarded 
as an agreement to make a formal mortgage, but this is a refinement 
peculiar to the English law, and there is no reason why a mortgage by 
deposit of title deeds should not be treated in this country, if itis not forbidden 
by any law, as a perfected pledge [for a discussion as to the nature of such 
mortgages, see London etc. Bank v Tompkin (1918)1 KB 515). But though 
a parol equitable mortgage is a complete act and not an executory contract, 
and may be created without any express agreement in words at all, it does 
not fotlow that it is not an oral agreement within the meaning of the 
Registration Act [But see Coggan v Pogose ILR (1884)11 Cal 158; Goku/ 
v Eastern Mortgage Co. ILR (1906)33 Cal 410: 4 CLJ 102: 10 CWN 276). 


The result of the authorities under discussion may now be summed up 
as follows: An eguitable mortgage may be made expressly by parol. A 
presumption may also arise from the mere delivery of the deeds by the 
borrower. In such cases, no question of registration can arise, as the Act 
applies only to instruments [Sumpter v Cooper (1831)2 B&Ad 223; 
Kettlewell v Watson (1884)26 Ch D 501; but see section 7 of the Yorkshire 
Registries Act, 1884, and Battison v Hobson (1895)2 Ch 403]. An equitable 
mortgage may also be made by writing, or partly by writing and partly by 
parol. Such writing may either sum up the terms of the contract between 
the parties, or it may contain a simple narrative of facts which may be proved 
by other evidence. In the first case, the document would come under the 
Registration Act, but not in the second. Where again, the loan is not followed 
by an immediate delivery of deeds, the loan cannot be connected with the 
deposit by an unregistered document, where registration is reguired by the 
law. 


Equitable mortgages constitute a very important class of securities. In 
the first place, there ought to be a real parting with the possession of the 
deeds by the debtor. A deposit for instance, with the wife of the debtor, would 
not be sufficient, but delivery to the debtor's solicitor, as trustee for the 
_ creditor, may be a good delivery to the creditor [Ex p Coming (1803)9 Ves 

115; Lloyd v Attwood (1858)3 DeG&J 614, 652; Mason v Morley (1865)34 
Beav 475; Gokul v Eastern Mortgage Co. ILR (1906)33 Cal 410: 4 CLJ 102: 
10 CWN 276; Currie v Chetty (1869)3 BLR 126: 11 WR 520; Macdonald 
v Zohooruddin (1895)1 CWN xxviii; see also Ex p Broderick (1887)18 OBD 
766, where the deposit is treated as in the nature of a part performance 
which would exclude the operation of the Statute of Frauds. Cf. In re Perry 
Collins (1843)3 Mont D&D 252. See also Ferris v Mullins (1854)2 Sim&G 
378, where the key of the drawer containing the securities was kept by the 
mortgagor himself who was a servant of the mortgagee. But see Ex p 
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Crossfield (1840)3 Ir Eq 67, disting. Daw v Terrell (1863)33 Beav 218; Ex 
p Farley (1840)1 Mont D&D 683; Ex p Heathcoate (1842)2 Mont D DeG 
711. But where the creditor and debtor are tenants-in-common, and the 
former has the title deeds in his custody, a request by the latter that they 
may be retained as a security for the debt may create a valid equitable 
mortgage — Fenwick v Potts (1856)8 DeG MG 506; Roberts v Jefferys 
(1830)8 LJ Ch 136]. 


It is not necessary for a good equitable mortgage that all the deeds 
relating to the property should be delivered or even that the deeds actually 
delivered, should show a complete title in the debtor. In Lacon v Allen 
[((1856)3 Drew 579; cf. Ex p Wetherall (1805)11 Ves 398. If the title deeds 
are deposited partly with one and partly with another creditor, priority in time 
will confer priority, in the absence, of course, of any circumstances to take 


the case out of the general rule — Roberts v Croft (1857)2 DeG&J 1; Dixon © 


v Mucleston (1872)8 Ch 155; In re Roche's Estate (1879)25 LR Ir 271, 284; 

Ex p Chippendale (1835)2 Mont and Ayr 299; Ex p New Farley (1841)10 
LJ Bk 55; In re Arkwright (1843)3 Mont D&D 129; Ex p Wetherall (1805)11 

Ves 398; Ex p Pott (1843)7 Jur 159; cf. In re Lambert's Estate (1872)13 LR 
lr 234; but see Ex p Pearse 1820 Buck 525]. Vice-Chancellor Kindersley 
said: ‘The question is — is it necessary that every title deed should be 
deposited? Suppose the owner has lost an important deed, could he not 
deposit the rest? In each case we must judge whether the instruments 
deposited are material parts of the title; and if they are it is not necessary 
to say there are other deeds material, if there is sufficient evidence to show 
that the deposit was made for the purpose of creating a mortgage’ [It seems 

that in English law a valid equitable mortgage may be created without an 

immediate deposit of all the title deeds if some of them relating to a portion 

of the property happen to be in the hands of a third person who is entitled 

to their custody at the time and the transaction is one entire transaction. 

Where, for instance, the borrower professed to give an equitable mortgage 

on three properties, and there was a deposit of the deeds relating to only 

two of them, and a written direction but unsigned to the mortgagor's bankers 
to deliver over the title deeds of the third after the bank’s mortgage had been 
satisfied, it was held, that a good equitable charge had been created on 

all the three properties — Daw v Terrell (1863)33 Beav 218; cf. Ex p Crossfield 
(1840)3 Ir Eq 67; Ex p Leathes (1833)3 D&C 112). There can be no valid 
equitable mortgage, however, on a property which is not included in the 
deeds, although the mortgagee may have been induced to believe that they 
relate to the property. In other words, no misrepresentation made by the 
mortgagor can effect a charge on land to which the deeds do not relate. 
If the law was otherwise, any deed might be deposited, with a statement, 
that it should be held as a deposit to charge any lands which are the property 
of the depositor [Jones v Williams (1857)24 Beav 47; cf. Miller v Chartered 
M. Bank etc. (1871)6 BLR 701]. 
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But an equitable mortgage may, by a subsequent parol agreement 
between the parties, cover future advance by the creditor. In Ex parte 
Kensington (1813)2 Ves 8 B 83, Lord Eldon said: ‘In the cases alluded to, 
| went the length of stating that, where the deposit originally was for a 
particular purpose, that purpose may be enlarged by a subsequent parol 
agreement; and this distinction appeared to be (so) thin that (one) should 
not have the benefit of such an agreement unless (one) added to the terms 
of that agreement the fact, that the deeds were put back into the hands of 
‘the owner, and a re-delivery of them required; on which fact there is no 
doubt that the deposit would amount to an equitable lien, within the principle 
of these cases’ [See also Ex p Langston (1810)17 Ves 227; Ex p Whitbread 
(1812)19 Ves 209; Ede v Knowles (1843)2 Y&C Ch 172; cf. James v Rice 
(+854)5 DeG MAG 461: 18 Jur 818: Kay 231; Baynard v Woolley (1855)20 
Beav 583, 586. Cf. Ex p Hooper(1815)19 Ves 477; Ex p Nettleship (1841)2 
Mont D&D 124; Ex p Buskill(1843)10 LJ Bk 67; Ex pLangston(1839)1 Rose 
26; see also James v Rice (1854)5 DeG M&G 461, where a usurious 
agreement was replaced by a valid parol contract without delivery of the 
deeds]. An equitable mortgagee, therefore, is in a much better position as 
regards future advances than an ordinary mortgagee; and he has been 
confirmed in this ‘bad eminence’ by the Indian courts [Himalaya Bank v 
Quarry ILR (1895)17 All 252; Girendro v Kumud ILA (1898)25 Cal 611: 2 
CWN 356]. But antecedent debts will not be included in the absence of any 
expression of a contrary intention [Ex p Martin (1835)4 D&C 457; Ex p 
Farley (1840)1 Mont D & DeG 683, 689; Ex p Smith (1842)2 Mont D 8 DeG 
587; Ex p Hildyard (1843)11 LJ Bk 16; disting. Mountford v Scott 1823 T&R 
274. But the words ‘may advance’ in the memorandum are not conclusive 
against the deposit being a security for past advances — Ex p Smith (1842)2 
Mont D & DeG 587]. 


The question, whether the title deeds should not be deposited with the 
direct object of giving an immediate security, and not diverso intuitu, is left 
in some degree of obscurity by the cases. A distinction should be drawn 
between acase in which the title deeds are made over to the creditor merely 
for the purpose of preparing a formal mortgage, and a case in which there 
is evidence of an intention to give an immediate security, although the 
execution of a formal mortgage may be in the contemplation of the parties. 
In the first case, the delivery of the deeds would not create any charge, but 
it would, in the second [See Brander v Bales 1673 Pre Ch 375; Ex p Bulteel 
(1790)2 Cox 243; Ex p Wright (1812)19 Ves 255; Norris v Wilkinson 
(1806)12 Ves 192; Lloyd v Attwood (1859)3 DeG&J 614; cf. Edge v 
Worthington (1786)1 Cox 211; Ex p Bruce (1813)1 Rose 374; Hockley v 
Bantock(1826)1 Russ 141; Keys v Williams (1838)3 Y&C 55; Bulfin v Dunne 
(1850)11 Ir Ch 198: 12 Ir Ch 67; Dayal v Jivraj ILR (1875)1 Bom 237]. 


And this leads to the statement that even where an advance is made 
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on a deposit of title deeds, if a formal document is subsequently executed, 
such document must be taken to be the only evidence of the transaction, 
although there are certain expressions in some judgments of the Bombay 
court which may lend support to the notion, that the formal mortgage does 
not operate as a merger of the prior equitable charge—Jivandas v Framjee 
(1870)7 Bom HC (ocj) 45; Jaitha v Haji ILR (1886)10 Bom 634. It appears, 
however, that if an equitable mortgage is founded on the express or implied 
consent of the parties, and not upon an obligation attached by the law itself, 
in other words, if itis founded upon an implied and not upon a guasicontract, 
the proposition is open to considerable doubt, the fallacy which underlies 
it, ike others which cluster round an ambiguous term, being veiled by the 
obscurity of the expression ‘implied contract’ in the English law. When a 
mortgage is given’, says Vice-Chancellor Kindersley, ‘to go as near as 
possible to the conveyance of a legal estate, you must look to the deed alone 
to see what security was intended, that is, to what contract the property was 
intended to be subject. In such cases, the possession by the deposit is 
merged in the possession under the mortgage— Vaughan v Vanderstegen 
(1854)2 Drew 289. Jivandas v Framjee (1870)7 Bom HC (ocj) 45, may be 
distinguished on the ground that the document which was subsequently 
executed was an ‘informal native document’. 


The creation of a mortgage by a mere deposit of title deeds is peculiar 
to the English system. It is unknown in Scotland, as well as in Continental 
Europe, and even in America, the jurisprudence of which in most of the 
States is based on English law, equitable mortgages are recognised only 
to a very limited extent—Pingrey, p. 286, et seq.; Jones, s. 179. In England, 
too, they were not originally admitted without protest, and the accretion of 
case-law which has gathered round equitable mortgages might well justify 
the remark of Lord Eldon that ‘departing from the Statute of Frauds we have 
no rule to go by’. It is true, Bagehot speaks, in somewhat rapturous terms, 
of equitable mortgages as tending to augment the borrowing power of men 
of business, adding in the same breath that the English law of real property, 
by which the indicia of ownership are made more easily transferable, is 
indisputably in this respect more advanced than any similar law in the world 
[Bagehot's Economic Studies, 179. In Parker v Carolina (1898)53 SC 31 
SER, it was said that 'the rule is well established in England, and has 
received some support in this country, that an eguitable mortgage on land 
is created by the deposit of title deeds as security for debt; but the doctrine 
is generally rejected in the United States. The rule as administered in 
England grew out of the fact that there was no general system of 
registration, as in this country, and the system of conveyancing rendered 
it necessary to have possession of muniments of title? And see Tideman 
on Real Property, 2nd Ed., ss. 289, 290]. But, though an accomplished 
economist, Bagehot was not a chancery lawyer, otherwise he would have 
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discovered that though eguitable mortgages may be the high watermark 
of commercial civilization, they are not an unmixed blessing—See Pollock's 
Land Laws, pp. 132-134. 


(5) English and Indian types distinguished.—in India equitable 
mortgages have been recognised without question since the decision of 
their Lordships of the Privy Council in Varden Seth Sam v Luckpathy 
(1862)9 MIA 307; cf. Manekji v Rastomji ILR (1889)14 Bom 269; Himalaya 
Bank v Ouarry ILR (1895)17 All 252; Madhodas v Ramkissen ILR (1892)14 
All. 238; Sreenath v Godadhur ILR (1897)24 Cal 348: 1 CWN 225, and 
although absolutely inconsistent with the public registration of all transfers 
of land which now obtains in this country, they have not been altogether 
discarded by the Transfer of Property Act, though the area of their operation 
has been considerably narrowed. 

Three reguisites are essential for creating a mortgage by deposit of title 
deeds. They are: 

(ù debt; 
(ii) deposit of title deeds; and 
(iii) intention that the title deeds shall be security for the debt. 


An equitable mortgage may cover an existing as well as a future debt. 
In order to accept the creation of a mortgage by deposit of title deeds, the 
factum of delivery of the title deeds should be proved, if it is so pleaded. 
Apart from the above two essentials, the law would strictly require that the 
intention to create a security thereon should exist — Sree Visalam Chiti Fund 
Ltd. v Vasudeva (2003)1 MLJ 104 (Mad). 

In the absence of any proof of deposit of title deed, there cannot be an 
eguitable mortgage — Lakshmi Vilas Bank v Sreechakra Enterprises AIR 
2003 Mad 1. 


The very name, by which such mortgages are known, betray their foreign 
origin. It might perhaps savour of hypercriticism to take exception to the 
name, but it is not always true that there is nothing in a mere name; for the 
most subtle fallacies may lie in ambush behind technical terms like 
eguitable and legal mortgages peculiar to the English law, when they are 
loosely applied in forensic discussions in India. in England, a mortgage by 
deposit of title deeds is known as an equitable mortgage, because it does 
not operate as an actual conveyance; but in Indian law a deposit of title 
deeds to secure a loan constitutes an actual mortgage and not merely an 
agreement to create a mortgage. To speak, therefore, of such a mortgage 
as an equitable mortgage is to confound the distinction between an actual 
conveyance and a mere contract to convey and is likely to encourage the 
notion that a creditor, whose debt is secured by a mortgage duly executed, 
is in the same position as a mortgagee in England, who has obtained the 
legal estate without notice of a prior equitable encumbrance [See Gokuldas 
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v Eastern Mortgage Co. ILR (1905)33 Cal 410: 4 CLJ 102: 10 CWN 276]. 
A mortgage by deposit of title deeds is not available in England against a 
bona fide purchaser for value of the legal estate; because such a mortgage 
is treated as a mere equitable security. 


This preference of the legal estate is rested by English lawyers on the 
maxim that where the equities are equal the law shall prevail. It is, however, 
doubtful whether in this particular case it is necessary to resort to any such 
artificial rule, as a distinction is recognised in every system of jurisprudence 
between a real and a contractual right. One may call the one a legal and 
the other an equitable right. But we must remember that the distinction owes 
its origin to a mere accident and has been preserved in England up to the 
present time only by the piety of her lawyers [See the observations of Lord 
Hardwicke in Wortley v Birkhead (1754)2 Ves (Sen) 574: 35 Digest (Repl) 
493; not controverted by Lord Selborne in his speech in introducing the 
Judicature Act — Hansard (NS), Vol. 214, p. 333]. 


Macpherson in his work on Mortgage seems to think that, although a 
mortgage by deposit of title deeds cannot be made elsewhere than in the 
towns of Calcutta, Madras, Bombay, Karachi and Rangoon, a charge may 
be created in favour of the creditor, though the delivery may not be made 
in any of the specified towns—Macpherson’s Mortgage, p. 657. This would 
be a rather dangerous doctrine, if well-founded. The whole law relating to 
equitable mortgages is contained in sec. 58 of the Transfer of Property Act, 
and to give it the extension suggested by Macpherson would be absolutely 
inconsistent with the policy of the Legislature—Konchadi v Shiva ILR 
(1904)28 Mad 54. It is true, a mere charge may not be enforced against 
a bona fide purchaser for value, but questions of notice are sure to arise 
which, though dear to equity lawyers, are often extremely expensive to the 
suitor who may find himself entangled in the meshes constructive notice. 


(6) Mortgage by conditional sale.—The practice which obtains in 
india for the borrower in the case of a mortgage by conditional sale is to 
convey the estate absolutely to the lender, who agrees by a contempora- 
neous agreement which is frequently verbal, that he will reconvey the estate 
to the borrower on payment of the debt. The question whether such parol 
agreement can be received in evidence to control the terms of a document, 
which on the face of it is a deed of absolute sale, has been frequently raised 
in India, and has created an embarrassing chain of authority which might 
well justify the wish once expressed by Lord Westbury that there were no 
cases [The cases may be divided into two classes—(a) those decided prior 
to the judgment of the Privy Council in Ba/kishen v Legge ILR (1899)22 All 
149: (1899)27 IA 58; and (b) those decided since. In respect of (a) the 
following cases deserve mention — Kashinath v Chundy Churn (1866)5 WR 
68; Preonath v Modhusudan ILR (1898)25 Cal 603 (FB), and others; and 
(b) has the following cases — Datoo v Ram Chandra ILR (1905)30 Bom 119; 
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Soenana v Gadigeya ILR (1910)35 Bom 231; and others. Parol evidence 
of acts and conduct has been rejected in the latter). 


(7) Parol evidence v Acts and conduct.—An exception has been 
introduced by some of these cases into the general rule that parol evidence 
may not be admitted for the purpose of qualifying the terms of a written 
instrument. This wholesome doctrine formulated in sec. 92 of the Evidence 
Act rests upon the presumption that when parties choose to reduce the 
terms of a contract to writing, they intend to insert the whole of such terms. 
A contrary rule would open the widest door to fraud and perjury. In the case 
of a mortgage, however, a distinction has been made between parol 
evidence of an agreement and evidence of the acts and conduct of the 
parties, parol evidence being admissible in the opinion of some judges for 
the purpose of proving the acts of the parties, as for instance, that the 
document purporting to be a conveyance was not accompanied or followed 
by possession. It is, however, not quite easy to discover the ground upon 
which this distinction is based, a distinction which is hardly reconcilable with 
the principle upon which the exclusion of parol evidence is founded. Indeed, 
to vary the plain terms of a contract by what are called acts, which can lead 
only to an inference more or less cogent, would seem to be even more 
objectionable than to contradict a written instrument by an express parol 
arrangement. The relaxation of the very wholesome rule against the 
admission of parol evidence in favour of a mortgagor is probably only 
another instance of the benevolent interposition of equity in such cases, 
‘the result’, in the words of Lord Bramwell, ‘of a disregard of general 
principles and general rules in the endeavour to do justice more or less 
fanciful in certain particular cases’ [The result of the English authorities in 
passing makes no distinction between direct and indirect evidence, and this 
is thus summed up in Fisher's Mortgage, § 14. An instrument which purports 
to be an absolute conveyance may be construed as a mortgage, where 
according to the true intention of the parties, it was intended to be regarded 
as a mortgage: (a) If there be evidence of the non-execution, erasure or 
omission by mistake or fraud, of an intended defeasance or proviso for 
redemption; (b) if a separate defeasance or agreement for a right of 
redemption has been made by the mortgagee or his duly authorised agent, 
either in writing or verbally; (c) if it appears from recitals in, or by inferences 
drawn from, the contents of other instruments, or from the payment of 
interest or other circumstances, that the conveyance was intended to be 
redeemable. The first of the three rules, formulated by Fisher, is unexcep- 
tionable and is embodied in the Specific Relief Act which allows an 
instrument to be rectified if it does not truly express the intention of the 
parties — See Lord /rnham v Child(1781)1 Br CC 92; Lord Portmore v Morris 
(1787)2 Br CC 219; Lord Townshend v Stangroom (1801)6 Ves 328, 332; 
Harbidge v Wogan (1846)5 Hare 258; Fry, s. 570. The second and third 
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propositions laid down by the learned author are not really distinct, the only 
difference between the two being that the one refers to express, and the 
other to implied, agreements. But except where there is a separate 
defeasance or agreement in writing, both of them seem to infringe upon 
the canon against the admission of parol evidence. For English cases, see 
Maxwell v Montacute 1719 Prec Ch 526; Holmes v Matthews (1855)9 Moo 
PC 413; Barnhart v Greenshields 1853 Moo PC 18; Douglas v Culvarwell 
(1862)3 Giff 251: 4 DeG F&J 20; Lincoln v Wright (1859)4 DeGAJ 16; In 
re Duke of Marlborough (1894)2 Ch 133; Alderson v White (1858)2 DeG&J 
97, 107; Boshfoncald v Constead (1897)1 Ch 196. Cf. Barton v Bank of 
N.S.W. (1890)15 App Cas 379. For the American law on the subject, see 
Pingrey, p. 126, etseg.; Jones, s. 212, etseg. Itis submitted that extraneous 
evidence — parol or documentary or both — may be given so as to bring 
on record the facts and circumstances prevailing at the time of the 
transaction in question. Unless that can be done the real intention of the 
parties shall never come to light. It seems that if the evidence coming from 
rival parties are egually balanced, the court should lean in favour of the party 
who had to sell his property, generally without receiving the prevalent 
market price, even if it was not a distress sale. 


Taking a guide from the decisions of the apex court in Musir Mohammed 
v Sajeda Bano AIR 2000 SC 1085: (2000)3 SCC 536; Vidhyadhar v 
Manikrao AIR 1999 SC 1441: (1999)3 SCC 1236 and PL. Bapuswami v 
N. Pattay Gounder AIR 1966 SC 902, the Full Bench of the Gujrat High Court 
speaking through M.S. Shah J. has laid down the principles for determining 
as to whether the impugned transaction is a mortgage by conditional sale 
or an outright sale. The principles so emerging are as follows: 


“(ù The proviso to clause (c) of sec. 58 was added by Act 20 of 1929 
so as to set at rest the conflict of decision on the guestion whether 
the condition relating to reconveyance contained in a separate 
document could be taken into consideration in finding out whether 
a mortgage was intended to be created by the principal deed 
purporting to be a transaction of sale. The legislature enacted that 
a transaction shall not be deemed to be a mortgage by conditional 
sale unless the condition for reconveyance is contained in the 
document which purports to effect tne sale. 


(ii) But merely because the condition for reconveyance is incorporated 
in the same document purporting to be a sale, it does not 
necessarily mean that a mortgage transaction was intended. The 
guestion whether by the incorporation of such a condition a 
transaction ostensibly of sale may be regarded as a mortgage is 
one of intention to be gathered from the language of the deed 
interpreted in light of the surrounding circumstances. Of course, 
the condition has to be taken into account, but the value to be 
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attached thereto must vary with the degree of formality attending 
upon the transaction. 


(iii) The form in which the deed is clothed is not decisive because the 
definition of a mortgage by conditional sale by itself contemplates 
an ostensible sale of the property. 


(iv) The mortgage by conditional sale postulates the creation by the 
transfer of a relationship of mortgagor and mortgagee, the price 
being charged on the property conveyed. In a conditional sale, 
there is no relationship of debtor and creditor nor is the price 
charged upon the property conveyed, but the sale is subject to an 
obligation to retransfer the property within the period specified. 
Hence what distinguishes the two transactions is the relationship 
of debtor and creditor and the transfer being a security for the debt. 


(v) If the language is plain and unambiguous it must in light of the 
evidence of surrounding circumstances be given its true legal 
effect. If there is ambiguity in the language employed, the intention 
may be ascertained from the contents of the deed with such 
extrinsic evidence as may by law be permitted to be adduced to 
show in what manner the language of the deed was related to 
existing facts. The oral evidence of intention is not admissible in 
interpreting the covenants of the deed but the evidence to explain 
or even to contradict the recitals as distinguished from the terms 
of the documents may be given, the evidence of contemporaneous 
conduct is always admissible as a surrounding circumstance, but 
evidence as to subsequent conduct of the parties is inadmissible. 


(vi) Once a transaction is embodied in one document and not two and 
once its terms are governed by sec. 58(c), then it must be taken 
to be a mortgage by conditional sale, unless there are express 
words to indicate the contrary, or, in a case of ambiguity, the 
attendant circumstances necessarily lead to the opposite conclu- 
sion, the question in such case is not whether the words purport 
to make the transferee an absolute proprietor, for of course they 
must under sec. 58(c), but whether that is done only ostensibly and 
not in substance — Kantilal M. Kadia v Somabhai AIR 2003 Guj 
205 (FB). 

But we know how the Statute of Frauds has been frittered away by courts 
of equity. A statute for the suppression of fraud must never be used as a 
cloak for it, say the equity judges — a fine sounding sentiment epigrammati- 
cally expressed, but rather dangerous when it is put forward as an adequate 
apology for modifying the statute law of a country. 


‘The statute’, says Lord Redesdale, ‘was made for the purpose of 
preventing perjuries and frauds, and nothing can be more manifest to any 
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person who has been in the habit of practising in courts of equity, than that 
the relaxation of that statute has been a ground of much perjury and much 
fraud. If the statute had been rigorously observed, the result would probably 
have been that few instances of parol agreements would have occurred. 
Agreements would, from the necessity of the case, have been reduced to 
writing, whereas, it is manifest, the decisions on the subject have opened 
a new door to fraud; and, under the pretence of part execution, if possession 
is had in any way whatsoever, means are frequently found to put a court 
of equity in such a situation that, without departing from its rules, it feels 
itself obliged to break through the statute—Lindsay v Lynch (1804)2 Sch 
& Lef 5; see also the observations of Lord Alvanly in Forster v Hale (1798)3 
Ves 712, 713. And even Story, who speaks more cautiously, is obliged to 
admit ‘that the exceptions, thus allowed do greatly trench upon the policy 
and objects of the Statute of Frauds and, perhaps there might have been 
as much wisdom originally in leaving the statute to its full operation, without 
any attempt to create exceptions, even in cases where the statute would 
enable the party to protect himself from a performance of his contract 
through a meditated fraud. For, even admitting that such cases might occur, 
they would become more and more rare as the statute became better 
understood; and a partial evil ought not to be permitted to control a general 
convenience. And indeed, it is far from being certain that these very 
exceptions do not assist parties in fraudulent contrivances, and increase 
the temptations to perjury, quite as often as they do assist them in the 
promotion of good faith and the furtherance of justice. These exceptions 
have also led to great embarrassments in the actual administration of 
equity; and although, in some cases, one may clearly see that no great 
mischief can occur from enforcing them, yet in others, difficulties may be 
stated in their practical application, which compel us to pause and to 
question their original propriety —Story’s Equity Jurisprudence, s. 765. The 
moral, which these observations point, is sufficiently obvious, although it 
is frequently overlooked in the endeavour to do substantial justice; for the 
temptation to do a seemingly little wrong to do a seemingly great right, is 
sometimes too strong even for trained judicial minds, not to say anything 
of the loyalty which keeps English judges falsely true to precedents, 
however erroneous. 


(ii) Ratification —The remarks, however, which have just been made 
against the admission of parol evidence to contradict the terms of a written 
instrument do not apply to the reformation of written instruments, though 
an examination of the English cases shows that the power should, as a rule, 
be exercised only where there is something beyond mere parol evidence; 
such, for instance, as a rough draft of the agreement or written instructions 
for the preparation of the deed [Cf. Gokuldas v Murli (1878)2 CLR 156: ILR 
3 Cal 602, with Amanat v Luchman ILR (1886)14 Cal 308. But a written 
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instrument cannot be rectified to the prejudice of a bona fide purchaser for 
value — Act 47 of 1963, section 26(2)]. It is hardly necessary to point out 
that a misdescription of the mortgaged premises may be rectified either at 
the instance of the mortgagee or of the mortgagor [The right to claim 
reformation may be set up as a defence — Frewin v Paul (1869)12 WR 532; 
cf. Mostyn v West Mostyn Coal and Iron Co. (1876)1 CPD 145]. But it is 
doubtful whether the court will reform a description in a mortgage deed at 
the instance of a stranger, who becomes the purchaser at a sale by the 
mortgagee [Jones on Mortgage, § 98, but see Puddomoney v Dwarkanath 
(1876)25 WR 335). 


(b) Engagements 


The word ‘engagement’ clearly means a contract as defined in sec. 2 
of the Contract Act. Thus, where the object of the mortgage was to secure 
the delivery by the mortgagors of a certain quantity of indigo on a certain 
day, and the parties had assessed the amount of the pecuniary liability 
which might arise in anticipation of a breach, the mortgage was held to be 
valid, being for the purpose of securing the ‘performance of an engagement’ 
as provided by the definition — see Macnaghten's Mortgage, 7th Ed., p.654; 
see also Bhola Das v Bish Nath 10 ALJ 162: 16 IC 982, which was a case 
of mortgage for securing the performance of an engagement, viz. the 
payment of deficiency of interest. 


The term ‘pecuniary liability’ means a legal obligation to pay damages 
whether liquidated or not — Naib Ram v Shib Dutt 5 All 238. A vendor 
executed a document of indemnity agreeing that if any prior lien or charge 
should be disclosed on the property, he would repay the whole money with 
interest, and he hypothecated certain property to secure repayment of the 
money; held that there was clearly an engagement which gave rise toa 
pecuniary liability and that the terms amounted to a mortgage — Niaz Ahmed 
v Mangu Lal 5 ALJ 723; Narayanasamy v Ramasamy 12 LW 674: 60 IC 
611. The defendant borrowed paddy from the plaintiff and executed a bond 
agreeing to repay the paddy with interest thereon (payable in paddy), and 
as security for the realisation of the paddy hypothecated certain immovable 
property. The bond provided that in default of payment of the paddy the 
plaintiff would be entitled to realise the claim with interest thereon by sale 
of the property hypothecated. He/d that the transaction was a mortgage — 
Ramchand v Iswar Chandra 48 Cal 625 (632) (FB): 25 CWN 57:61 IC 539. 


1. Particulars of a mortgage deed.—The debt, or engagement which 
is the subject of the security, as well as the time for the payment or 
performance, should be specified in the deed, which should also, where 
the mortgage is intended to secure the repayment of a debt, contain a 
covenant to pay, because there are various kinds of mortgages in which 
no debt is implied. Literal exactness is not required, and even a mortgage 
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to secure all existing debts of the mortgagor to the mortgagee will not be 
bad for want of distinctness in the amount secured by it. But a mortgage 
must show, with reasonable certainty, the subject of the security, so that 
a dishonest mortgagee may of substitute other debts for that for which the 
mortgage was made—Jones on Mortgage, 8 70. 


2. Future advances.—A mortgage to secure future advances is a very 
common form of security, and is generally created in favour of bankers to 
secure a current account. In this kind of mortgage, the mortgagee may be 
under a covenant to make advances to the mortgagor, though, in an 
ordinary commercial mortgage such obligatory covenants are very rare. As 
a rule, a maximum is expressed in the deed, but it is not necessary that 
any limit should be placed on the amount of the intended advances. But 
if a mortgage is limited either as to the amount secured by it, or the period 
within which the advances are to be made, the: limitation must be strictly 
observed. In a mortgage made to secure future advances, it is not 
necessary that the deed should show on its face tnat it is given to secure 
such advances; parol evidence is admissible to show that the security 
includes past as well as future advances—Hibernian Bank v Gilbert 
(1889)23 LR Ir 321. So also a security, purporting to be for a definite sum, 
may be shown to have been given to meet the balance of a current account. 
In such cases, the mortgage will be treated as a running security, so that, 
when the advances, to the amount limited by the mortgage, are paid off, 
either wholly or in part, it will continue as a security for fresh advances within 
the limit named—Henniker v Wigg (1843)4 QB 792; Harendra v Tarini ILR 
(1903)31 Cal 807; disting. /n re Boys (1870)10 Eq 467; and see Washburn, 
§§ 1083-84. 


3. Debt becoming due.—A stipulation that the whole sum shall become 
due on default in payment of any instalment, where the debt is payable in 
instalments, or of paramount charges on the mortgaged property, as, for 
instance, rent or land revenue, is common in all properly drawn mortgages 
and is perfectly valid in law. 


(c) Subject-matters 


1. Immovable property and pledge.—Coming now to the proper 
subjects of a mortgage of landed property, we find that every species of 
immovable property, which can be sold, whether corporeal or incorporeal, 
including securities on land, may be the subject of a mortgage—See 
section 6 of the Transfer of Property Act. 


Where specific immovable property is given in mortgage, it should be 
sufficiently described, as the Registration Act provides, that a document, 
before it can be admitted to registration, must contain a description of the 
property to which it relates sufficient to identify it [Section 21]. It is true, 
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extrinsic evidence is always admissible for the purpose of identifying any 
property, where the description is either indefinite or even actually mislead- 
ing[Hoolas v Sufeehun (1867)8 WR 379, 381; Shadi v ThakurILR (1890)12 
All 175; Kanahia v Muhammad ILR (1882)5 All 11. See also sections 95- 
97, Evidence Act; cf. Fry on Specific Performance, 88 342-346; Elphinstone's 
Interpretation of Deeds, Ch. XII); but misdescriptions though not fatal, 
always give rise to controversy, and should be carefully avoided [For 
instances see Rooke v Lord Kensington (1856)2 K&J 753; Bhimaraju v 
Srikunja ILR (1901)25 Mad 42: 11 MLJ 327; Turner v Dickenson (1835)3 
CI&F 593; Woodburn v Grant (1856)22 Beav 483; Ganpatji v Saadat ILR 
(1880)2 All 787; Tribhuvan v Krishna ILR (1893)18 Bom 283. In an American 
case cited in Jones, a mortgage of a certain number of acres out of a large 
tract, the portion mortgaged not being described or located, was held to 
pass such an undivided joint interest in the whole tract as the quantity 
mortgaged bore to the quantity contained in the whole tract — Brown v Maury 
(Tenn) 3 SW Rep 175. In the absence of any words of exception or 
reservation, a mortgage will convey all the interests of the mortgagor in the 
property — Land Mortgage Bank v Abdul ILR (1898)26 Cal 395; Asghar v 
Mahomed (1903)30 IA 71: ILR 30 Cal 556; Gour v Makunda (1902)9 CWN 
710; Bhajahari v Bhagabati (1912)18 CLJ 48]. 


Now a question arises whether a general pledge, which means a pledge 
of all the property that the debtor then has, without any further description, 
can create either a charge or a mortgage under Indian law. In answering 
this question, we must distinguish between an instrument which contains 
sufficiently apt words to create a security, and one in which the debtor 
merely agrees that, if the money is not repaid, the obligee would be at liberty 
to recover the debt from the whole of the debtor's property. Such words, 
standing alone, merely give the obligee the ordinary right of a creditor to 
levy execution on the property of his debtor, and do not create any pledge. 
As Sir George Jessel points out, ‘the mere fact that the obligor binds not 
only himself but also his estate, property and effects, is not sufficient to 
constitute a charge. Every bond does, in a sense, bind the property of the 
debtor. In legal course, it binds his property generally, as property is bound 
to pay a judgment-debt’ [Norton v Florence Land and Public Works Co. 
(1877)7 Ch D 332. It is true, a different construction was subsequently 
placed upon these bonds, but this circumstance does not affect in any way 
the soundness of the observation of the learned judge in the earlier case 
— In re Florence Land and Public Works Co. (1878)10 Ch D 530. See also 
In re Joint Stock Co.'s Acts (1863)1 DeG J&S 634; Bell's case 1870 LR 9 
Eq 706; /n re Sovereign Life Insurance Co. (1892)3 Ch 279; Jagat v Brown 
(1906)10 CWN 1010; but see Powell's Mortgage, 6th Ed., p. 1049. And see 
Harjas v Naurang (1906)3 All LJ 220]. 


This distinction which is familiar to Indian courts is, however, sometimes 
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obscured by the terms in which it is stated. It has been laid down for instance 
that ‘the hypothecation of property in general terms (the instrument of 
hypothecation not referring to any specific property) does not give to the 
person, in whose favour the hypothecation is made, any priority over a 
subsequent bona fide purchaser for value' —Manick v Beharee (1870)2 
NWP 263. Now, this proposition is capable of several meanings. it may 
mean that there can be no hypothecation unless there are operative words 
to effect it, a perfectly correct statement of the law, or it may mean that there 
can be no hypothecation, notwithstanding the employment of such words, 
if the property to which it relates is not specifically described, which is a 
very dubious proposition. The terms too in which the rule is stated shut out 
the question whether a mere charge, as distinguished from a mortgage, 
may not be created so as to affect the rights of all persons who cannot claim 
as bona fide purchasers for value. 


2. Descriptive vagueness.—Let us now turn to the much debated 
question whether a security can be created on the whole of a person’s 
property, if such property is not specifically Gescribed, a question which 
must be disentangled from another with which it is sometimes confounded, 
namely, the absence of apt words to create a charge. Such pledges are 
recognised in the English law, though they are discouraged in Continental 
Europe—Cf. Code Napoleon, Arts. 2129-2130; Civil Code of Italy, Art. 1965; 
Klleeher's Mortgage in Civil Law, p. 237. In India, the validity of such 
securities has been questioned on the ground that a general hypothecation 
is too indefinite to be acted upon, though it must be remarked that, in many 
of these cases, the obligors bound themselves merely to pay out of their 
estates and effects, without indicating any intention to pledge them—Sheo 
Golam v Benee Madho 1861 SD NWP 171; Prag Singh v Persunu 1863 
SD NWP 175; Bheri v Maddipatu ILR (1881)3 Mad 35; Mullick v Goorbuksh 
1852 SD NWP 265; Mykum v Hadee 1864 SD NWP 102; Deojit v Pitambar 
ILR (1876)1 All 275; Collector of Etawah v Beti ILR (1892)14 All 162; Ram 
Buksh v Sook Deo (1869)1 NWP 159. 


It is said that such hypothecations sin against the canon that a contract 
must be definite, and in one case the learned judges referred to sec. 29 
of the Contract Act and sec. 93 of the Evidence Act, in support of this view— 
Deojit v Pitambar ILR (1876)1 All 275. But the relevancy of these sections 
seems to be more than guestionable. The truth is, vagueness is a very 
misleading term, for it may mean either that the language of a contract is 
so indistinct that it cannot be understood, or that the property, to which it 
relates, is not specified in the contract. Now, it is settled law that a contract 
cannot be enforced, if its meaning is uncertain; but this rule does not hold 
good where the subject-matter is capable of being ascertained, though it 
is not specifically described. Indefiniteness is, however, frequently con- 
founded with what has been called wideness, and it is forgotten that the 
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subject-matter of a contract may be wide and yet definite, while, on the other 
hand, it may be narrow and yet indefinite. Indeed, the wider the description 
the greater is the probability of its being free from uncertainty. If a man for 
example says: '| mortgage all my landed property’; the pledge is really no 
more indefinite than if he had said: '| mortgage all my house in Calcutta’; 
parol evidence being admissible in either case for the purpose of ascer- 
taining the subject-matter of the contract—Martin v Parusram NWPHC 
(1867)2 Agra 124; Kanahia v Muhammad ILR (1882)5 All 12; Manick v 
Beharee (1870)2 NWP 263; Bishen v Udit ILR (1886)8 All 486; Shadilal v 
Thakurdas ILR (1890)12 All 175. But a description though not wide may 
still be so uncertain that nothing will pass to the mortgagee. For instance, 
ifa mortgagor, who has several houses, mortgages only one of them without 
any further description, there will be a case of uncertainty, though where 
one of the parties has a right of election, such uncertainty may not be a 
fatal defect—Jenkins v Green (1858)27 Beav 437. But a mortgage by the 
borrower of all his property, though much wider, is neither indefinite nor 
uncertain. 

In one case where the debtor had pledged all her ‘wealth and property’ 
to her creditor, it was contended on her behalf, not that there were no 
sufficient words to create a security, but that there was no sufficient 
description of the property to which the charge could attach. But the 
contention was overruled on the strength of the well-known maxim ‘certum 
est quod certum reddi potest [Ramsidh v Balgobind ILR (1886)9 All 158. 
But see Najibulla v Nasir ILR (1881)7 Cal 196, in which it is said that a 
charge can only be created where specific property is mentioned. But this 
dictum seems to be based upon a misapprehension of a passage in 
Sugden's Vendors and Purchasers to the effect, that a covenant to convey 
and settle lands will not be a specific lien on the lands of the covenantor; 
a proposition which is deduced by the learned author from the case of 
Mornington v Keane (1858)2 DeG & J 292, where there was a covenant 
merely to settle lands of a particular value, which, as pointed out by the Lord 
Chancellor, was a very different thing from a covenant to charge either the 
whole or a definite portion of a person's estate. But the decision itself may 
perhaps be supported on the ground that there was no intention on the part 
of the grantor to create any charge whatever on his property. Cf. Omrao v 
Secretary of State (1892)19 IA 95: ILR 19 Cal 584]. ‘Where’, says Cotton, 
LJ, 'there is a covenant to charge real estate, which can be ascertained by 
existing facts and circumstances for example, where there Is a covenant 
to charge all the real estate which a man has at a particular time, the 
covenant will itself create a charge. But where the covenant is to charge 
not all or any definite portion of a man’s estate, but only that which is worth 
a certain sum a year, or which would be sufficient to secure such sum, then, 
owing to the indefiniteness of the matter, there will be no charge unless an 
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instrument is afterwards executed to give effect to the covenant; and it will 
remain simply a covenant to be enforced against the assets of the 
covenantor—Montagu v Earl of Sandwich (1886)32 Ch D 525. The 
judgment of Lord Justice Cotton, although dissented from by his colleagues 
on other points, covers the whole field of controversy, and renders a 
reference to the earlier authorities, which are reviewed in it, altogether 
superfluous. 


3. Charge or mortgage.—But yet another question remains to be 
solved. Would such a security be a mere charge or a mortgage under the 
Indian law? And upon the answer to this question would depend the right 
of the obligee to enforce his security against a bona fide purchaser for value. 
In Ramsidh v BalgobindiILR (1886)9 All 158, Chief Justice Edge declined 
to pronounce any opinion on the question. However, the maxim ‘certum est 
quod certum reddi potest’, although it is an answer to any objection founded 
upon indefiniteness in the description of the property, it will not help us here. 
The word ‘specific’ in the Transfer of Property Act is ordinarily used, in 
common parlance, as meaning something distinct from general, and unless 
the property is specified in the deed, there can hardly be a mortgage within 
the meaning of the statute. It is true that a charge on the whole of a man’s 
property or on such property as he may have at a particular time, is spoken 
of in the English cases as a charge on specific property. But the expressions 
must be read with the context in which they occur, and cannot be construed 
as applying to the description in sec. 58 of the Transfer of Property Act; 
though it should be ground against being supposed to affirm that the 
property must be specified in any particular manner. It may be asked: Can 
it really make any difference if the several things intended to be comprised 
in the security are grouped together in one single expression? If, in fact, 
they are capable of being dealt with separately, what does it matter whether 
the properties are set forth at large and expanded under several heads or 
sub-divisions or packed into a single sentence or even compressed into a 
single word? The answer is that it ought not to make any difference, if it is 
sought to enforce the security only against the debtor or persons claiming 
under him as volunteers, or in other words, if the transaction is treated as 
a mere charge. But a mortgage is enforceable even against purchasers for 
value who may be easily caught in the snare of a general description. 


In dealing with the fourth section of the English Bills of Sale Act, 1882, 
which requires that the chattels shall be specifically described, Lord Justice 
Fry says: ‘I do not think we have any occasion to enter into a discussion 
of the word “specifically”. It seems to me, we should look at the scope and 
object of the section. They are in my opinion plain.| think they are to facilitate 
the identification of the articles enumerated in the schedule with those that 
are to be found in the possession of the grantor; that is to say, to render 
the identification as easy as possible and to render any dispute as to the 
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intention of the parties as rare as possible, and to shut the door to fraud 
and controversy, which almost always arise when general descriptions are 
used. That is to be done as far as possible; by which | mean, so far as is 
reasonably possible — so far as a careful man of business, trying to carry 
the object of the Act into execution, could and would do without going into 
unreasonable particulars. The necessary description would differ in various 
cases'—Carpenter v Deen (1889)23 OBD 566, 574 (CA): 7 Digest (Rep) 
35. Although, land may be more easily identified than goods, this does not 
altogether dispense with the necessity of shutting the door against fraud 
and controversy, which are almost sure to follow upon general descriptions. 


4. Property not in existence.—The discussion has naturally conducted 
us to a somewhat allied topic. Mortgages of property, which is not in 
existence at the time, have given rise to a variety of interesting questions. 
Such mortgages are very common in England, although at common law, 
as Perkins points out in his Profitable Book, no man could make a grant 
of what was not at least potentially in existence. But courts of equity have 
always treated such conveyances as equitable assignments which the 
transferor may be compelled to carry out, when he becomes possessed 
of property answering the description in the contract. Indeed, covenants to 
settle after-acquired property in marriage-settlements are almost as old as 
the English marriage-service. ‘It has long been settled’, says Lord Macnaghten 
in Tailby v Official Receiver(1888)13 App Cas 523 (HL): 1886-90 All ER 
Rep 486, that future property, possibilities and expectancies are assignable 
in equity for value. The mode or form of assignment is absolutely immaterial, 
provided the intention of the parties is clear. To effectuate the intention, an 
assignment for value, in terms, present and immediate, has always been 
regarded in equity as a contract binding on the conscience of the assignor, 
and so binding the subject-matter of the contract when it comes into 
existence, if itis of such a nature and so described as to be capablo of being 
ascertained and identified’ 


An assignment of chattels not in the mortgagor’s possession at the date 
of the assignment will, if there is a sufficiently specific description of them, 
operate to transfer an equitable title as soon as the property is acquired 
by the assignor — Fisher & Lightwood on Mortgage, 9th Ed. p. 74; Holroyd 
v Marshall (1862) HL Cas 191. But Holroyd v Marshall (1862)10 HLC 191: 
1961-73 All ER Rep 414. Cf. National Bank v Delhi Cotton Mills (1901)3 
PLR 421, merely illustrate the old rule that equity considers that as done 
which ought to be done, so that when the true scope and effect of an 
agreement have been ascertained, the only duty of the court is to give effect 
to it, when the subject-matter comes into existence and is capable of being 
identified. In course of time, however, a doctrine grew up that a mortgage 
of after-acquired property may be too wide and comprehensive in the sense 
of covering too large an area. But this limitation, never very well defined, 
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assumed a somewhat definite shape only in Belding v Read(1865)3 H&C 
955, which deepened the confusion; and led the late Lord Bowen to express 
a hope that the time would come when a more definite rule would be laid 
down than that which could be gathered from the cases since Holroyd v 
Marshall [ Clarke, In re (1887)36 Ch D 348 (CA): 8(2) Digest (Reissue) 504]. 


The time for which Lord Bowen had hoped came, when in the following 
year, the House of Lords was called upon to determine whether an 
assignment of all future book-debts which might become due to the 
mortgagor, during the continuance of the security, but not limited to book- 
debts in any particular business, passed to the creditor the equitable 
interest in all such debts which became due after the assignment, whether 
in the business, which was carried on by the mortgagor at the time of the 
assignment or in any other business. Their Lordships answered the 
question in the affirmative, dispersing, we trust, for ever, the thick cloud 
which had gathered round the subject since Holroyd v Marshall (1862)10 
HLC 191: 1961-73 All ER Rep 414. See Tailby v Official Receiver (1888)13 
App Cas 523 (HL): 1886-90 All ER Rep 486; Lind, In re (1915)2 Ch 345: 
1914-15 All ER Rep 527 [affirming (1915)1 Ch 744]. The subject is fully 
discussed in 19 Harvard LR 557, et seg. 


One question, however, yet remains to perplex lawyers. The doubt 
expressed in Belding v Read(1865)3 H&C 955, whether a charge on all 
a man’s present and future personality is not too wide, still awaits a solution; 
for it may be said, that as it would be impossible for any such person either 
to gain his freedom or to obtain a fresh start in life, such a security should 
not be enforced—Ram Buksh v Sook Deo (1869)1 NWP 159. But the 
question now possesses only an academic interest, because, although as 
assignment may not be valid in so far as it prevents the debtor from 
maintaining himself, the contract will be treated as divisible— Turcan, In re 
(1888)40 Ch D 5: 29 Digest (Repl) 404; see also Reis, In re (1904)2 KB 
782. ‘To say’, observes Lord Macnaghten, ‘that an assignment by a trader 
of all future book-debts in his present business and also of all future book- 
debts in any other business which he may hereafter undertake, is divisible, 
but that an assignment of all his future book-debts is not divisible, seems 
to me to be attributing substance and reality .. {he merest verbal distinction. 
Even in an executory contract, | apprenend 't:s not competent for the vendor 
to say, ‘| cannot give you all | promised and so you shall have nothing’. The 
purchaser is entitled to take what the vendor zan give him, and, as a general 
rule, he is also entitled to a corresponding apatement in the price. But when 
the consideration has actually passed, it is difficult to suppose anything less 
consonant with equity than a rule which should lay down that a man who 
has had the benefit of the contract may escape from its burden, merely 
because he has promised what he can perform and something more too; 
and promised it all in one breath and in the most compendious language. 
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Surely the other party to the contract ought to have a voice in the matter. 
He may, perhaps, think half a loaf better than no bread, especially when 
he has paid for the whole and the seller is not in a position to return any 
part of the price'—Tailby v Official Receiver (1888)13 App Cas 550, 551: 
1886-90 All ER Rep 486. 


5. Pledge of future crops.—The validity of a charge on property, which 
is to come into existence in the future, has been long recognised in India 
where it generally takes the form of a pledge of future crops by agriculturists. 
Such pledges are treated as equitable assignments fastening upon the 
property when it comes into existence, but being only ‘an equitable security’ 
the pledge cannot be enforced against a purchaser for value without notice 
[Bunseedhur v Santalal ILR (1887)10 All 133; Misri v Mozhar ILR (1886)13 
Cal 262; Palaniappa v Lakshman ILR (1892)16 Mad 429; Baldeo v Miller 
ILR (1904)31 Cal 667; cf. Tilock v Furlong (1869)2 BLR (ac) 230: 11 WR 
149; but see Kedari v Atmaram (1866)3 Bom HC (ac) 11, and the authorities 
cited therein. A covenant to pay the produce of land may amount to specific 
mortgage of the land itself — Ba/shet v Dhondo ILR (1901)26 Bom 33], 
though the lien will be binding upon creditors and will prevail over an 
execution— Mackinlay v Dunlop (1850)1 Tay & Bell 498. 


The cases in Indian reports, however, call for one or two remarks. In 
Bunseedhur v SantalalILR (1887)10 All 133, the learned judges of the 
Allahabad High Court rely upon Clements v Mathews(1883)11 OBD 808; 
but that case is no longer law [See Ta//by v Official Receiver (1888)13 App 
Cas 523: 1886-90 All ER Rep 486]; and an assignment of future crops, 
whether upon a particular farm or on any other premises belonging to the 
assignor, will not now be treated as too vague to be carried out [in America 
a mortgage of crops to be sown or planted, which does not name the year 
in which they are to be grown is regarded as too indefinite to be valid as 
against third persons — Jones on Chattel Mortgage, s.60. See also sections 
55, 55(a). But see Baldeo v Miller ILR 31 Cal 667]. The other remark relates 
to the expression ‘equitable title’ as applied to the rights acquired by the 
assignee. The expression may not be very objectionable, if it means that 
the right of the assignee is merely a contractual right, which cannot be 
enforced against a bona fide purchaser for value. But, this is not the sense 
in which the term is ordinarily employed. Besides, even in England at 
common law if ‘no new act or conveyance is required to give life and vigour 
to the declaration precedent’, the transfer operates immediately on the 
acquisition of the property, the assignment being regarded as a present 
transfer to take effect at a subsequent period and not as a mere executory 
agreement [See Grantham v Hawley 1616 Hob 132; Petch v Futin(1846)15 
M&W 110; both based upon the fiction of potential possession. For the 
present state of the English law, see the Sale of Goods Act, section 5(3)). 
But however this may be, a mortgage of future crops cannot be postponed 
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in India to a subsequent assignment for value, simply on the ground that 
there is a distinction between a legal and an equitable title in the English 
law. Justice Straight relies upon the English cases of Joseph v Lyons 
(1884)15 OBD 280 (CA): 20 Digest (Repl) 312, and Hallas v Robinson 
(1885)15 QBD 288. But the judgments in those cases are based upon a 
distinction inherent in the English legal system, which has been left 
untouched by the Judicature Acts. It is true that the courts in England now 
administer both law and equity, but it does not follow that legal and equitable 
rights are even now identical, for a conveyance void at common law before 
the Judicature Acts will not operate even now as a legal conveyance, merely 
by reason of the passing of those statutes. The effect of the Judicature Acts, 
says Lord Lindley, was not to abolish the distinction between law and equity; 

otherwise, adds the learned judge, they would abolish the distinction 
between trustee and cestui qui trust, a state of things which would not be 
tolerated in England, at least, by lawyers. But a preference, based on the 
distinction between a legal and an equitable title and not between registered 
and unregistered transfers, or between executory and executed contracts, 
is altogether foreign to Indian law, and indeed to every other system with 
the exception of the English and the law in some of the American States 
and the colonies which have derived their jurisprudence from the mother 
country [in Australia the law has been modified by the legislature. See 
Australian Act No. 4 of 1855-56; cf. Ayers v South Australian Company 1871 

LR 3 PC 548]. 


6. Securities on moveable property.—Now let us discuss a few words 
on securities on moveable property touching only on the leading points of 
diference. No formalities are necessary for the creation of a security on 
moveable property. A parol mortgage of goods is perfectly valid in India, 
and so is a parol pledge of moveable property. In the case of a pledge, 
however, the property must be delivered either actually or constructively 
into the custody of the pledgee; for a mere licence or agreement to give 
possession, though it may operate as a hypothecation, cannot constitute 
a pledge [Ex parte Parsons (1886)16 QBD 532, 536; Dublin Ltd. v Doherty 
1914 AC 823. See 28 Harvard Law Review 211; Turner, pp. 31-35. As to 
what constitutes an equitable assignment, see Jadowji v Jetha ILR (1879)4 
Bom 333; cf. Burn v Carvalho (1839)4 Myl & Cr 680: 8(2) Digest (Reissue) 
525]. It is not, however, essential that the advance of money and delivery 
of possession should be contemporaneous. It is sufficient if possession is 
delivered within a reasonable time of the advance in pursuance of the 
contract to give the pledge—Hilton v Tucker (1888)39 Ch D 680: 8(2) Digest 
(Reissue) 525. 


As stated earlier, every species of moveable property may be the subject 
of a pledge and not merely goods and chattels in the ordinary sense of the 
words. But though actual delivery is not essential, a pledge of the 
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documents of title is not necessarily a pledge of the goods themselves, 
except in the case of a pledge by mercantile agents—/nglis v Robertson 
1898 AC 616. Both standing timber and growing crops are moveable 
property within the meaning of the Transfer of Property Act [Section 3. See 
Kalka v Chandan ILR (1887)10 All 20. The English reports are full of cases 
not always consistent with one another as to what is a charge on land within 
the meaning of the Mortmain Acts. See among other cases /n re Parker 
(1891)1 Ch 862; /n re Piccard (1894)3 Ch 704; In re Croosley (1897)1 Ch 
928]. But a house, even when it is mortgaged without the land on which 
it stands, has been held to be immovable property [Narayana v Ramaswami 
(1875)8 MHC 100; cf. Jones, s. 142; disting. Denonath v Nafar(1899)3 CWN 
590]. When fixtures in the nature of personal chattels are attached to 
immovable property, they simply follow the land, as the shadow follows the 
substance [/n re Yates (1888)38 Ch D 112: 1886-90 All ER Rep 927; /n re 
Brooke (1894)2 Ch 600: 7 Digest (Repl) 43; disting. Small v National 
Provincial Bank of England (1894)1 Ch 686: 7 Digest (Repl) 43. The right 
of the mortgagee may be excluded by the terms of the instrument. But where 
some fixtures only are specified in the deed, it does not necessarily follow 
that the rest will be excluded from the security. In such cases, it is a question 
of construction whether all would pass with the mortgage]. But if the deed 
contains a special mortgage of the fixtures, so that the mortgagee can deal 
with them as something apart from the land, they cannot be treated as part 
of the mortgaged estate—Ex parte Daglish 1873 LR 8 Ch 1072; Ex parte 
Barclay 1874 LR 9 Ch 576; Johns v Ware (1899)1 Ch 359. In India, however, 
where there is no Bills of Sale Act, this refined distinction is not likely to give 


us any trouble. 


It may be noted that even property not in existence may be assigned 
by way of mortgage; and notwithstanding the difficulty of enforcing such a 
security, a limited company may create a charge upon its uncalled capital, 
if the power to do so is given by the articles of association [Howard v Patent 
Ivory Manufacturing Co. (1888)38 Ch D 156; In re Pyle Works (1889)44 Ch 
D 534; In re Mayfair Property Co. (1891)1 Ch 21; disting. Bank of South 
Australia v Abrahams 1875 LR 6 PC 265. Newton v Anglo-Australian 
Investment Co.’s Debenture Holders 1895 AC 244; Jackson v Rainford &c 
Co. (1890)2 Ch 340. See the question discussed in 6 LQR 237: 13 LQR 
127]. But a charge merely on future property would not include uncalled 
capital, which is not property properly speaking, but merely a right to create 
a debt—/n re Streatham &c (1897)1 Ch 45; In re Russian Spratts &c 
Johnson v Russian Spratts &c (1898)2 Ch 149. 


It should be noticed that an assignment by way of mortgage of future 
moveable property can only be made by apt words. Where such words are 
wanting, the security will be confined only to property in existence at the 
time. Thus, if a stock-in-trade is mortgaged, the security will not include, 
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in the absence of any expression of intention to the contrary, effects 
subsequently brought on the premises by the mortgagor, for the purpose 
of replacing those disposed of, or consumed in the course of business 
[ Tupfield v Hillman (1843)6 Man&G 245: 6 Scott NR 967; Anderson v Bank 
šc Ltd. ILR (1915)37 All 390; cf. Petch v Tutin (1846)15 M&W 110: 15 LJ 
Ex 280. For the American law on the subject, see 19 Harvard LR 581]. So 
whereas a bhutta or kiln was pledged, it was held that though the security 
might extend to the bricks in the kiln at the time of the mortgage, it would 
not include bricks subseguently manufactured by the mortgagor— Gujadhur 
v Kunhya NWPHC (1868)3 Agra 27. To take a familiar instance from the 
Roman law, if a farm, together with the slaves upon it, is pledged and the 
slaves die and are replaced by others, the right of the pledgee shall not 
extend to the latter, unless they happen to be the offspring of those who 
have died—Cf. Webster v Power 1868 LR 2 PC 69, where, however, the 
guestion turned mainly upon the construction of the mortgage deed. But 
see Voet’s Commentary, translated by Berwick, p. 272. But substituted 
property may be effectually included in a security by apt words which should 
never be wanting in mortgages of stock, machinery, plantations or the like 
in which the subject-matter of the pledge may change from day to day; 
though to the mind of the layman such things have a continuous existence, 
irrespective of the articles which compose them. But where an article is 
substituted for something which was an essential part of the pledge, then 
the substituted article will pass in the same way as the original article, 
though there may be no words to that effect in the mortgage deed— Coltman 
v Chamberlain (1890)25 OBD 328. 


(d) Capacity to make Mortgage 


Let us now discuss the capacity to make a mortgage. The guestion does 
not strictly belong to the subject-matter of the present discussion. Hence 
only points of interest and difficulty are noted. 


1. Minors and lunatics.—lt is well known that persons under disability, 
such as minors and lunatics, are incapable of giving a valid security even 
for necessaries. Where, therefore, an infant had assigned by deed his 
reversionary interest as security for the repayment of money advanced for 
necessaries, it was held that, though the plaintiff was entitled to an account 
and an order for repayment, the security could not be enforced—Martin v 
Gale (1876)4 Ch D 428; 21 Halsbury’s Laws of England, s. 168. It would 
also seem that a mortgage executed by a minor for money advanced to him 
will not be enforced even if it was advanced on the faith of a fraudulent 
representation made by the minor himself that he was of age [Mahomed 
v Yeoh (1916)2 AC 575: 21 CWN 257: 19 Bom LR 157; Radhey v Bihari 
ILR (1918)40 All 559. It is settled law that the minor will not be personally 
liable — Leslie Ltd. v Sheill (1914)3 KB 607; Dhanmull v Ramchunder ILR 
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(1890)24 Cal 265; Kanhai v Babu (1910)8 ALJ 1058; cf. Mohori v 
Dharmodas (1903)30 IA 114: ILR 30 Cal 539: 7 CWN 441:5 Bom LR 421; 
Kanta Prosad v Sheo Gopal ILR (1904)26 All 342; Vaikuntarama v 
Authimoolan ILR (1914)38 Mad 1017; disting. Stocks v Wilson (1913)2 KB 
235]. It has, however, been held by the Calcutta High Court that though a 
dishonest infant will not be personally liable, the creditor may enforce any 
security which may have been given to him. And this is said to be a well 
known rule of English equity [Sara/ v Mohun ILR (1898)25 Cal 371; cf. 
Nelson v Stocker (1859)4 DeG & J 458; Wright v Snow (1848)2 DeG 8 S 
321; Surendra v Krishna (1911)15 CWN 239: 13 CLJ 228; Ganesh v Bapu 
ILR (1895)21 Bom 198; Bhanaji v De Brito ILR (1905)30 Bom 226; Ram 
v Shew Nandan ILR (1901)29 Cal 126; Sadashib v Trimbak ILR (1898)23 
Bom 146, 155; Jagarnath v Lalta ILR (1908)31 All 21; Dadasaheb v Bai 
Nahani ILR (1917)41 Bom 480: 19 Bom LR 561. It is hardly necessary to 
add that the mortgagee must not only show that the infant fraudulently 
represented himself to be of full age, but also that he was deceived by such 
representation—Dhurmo v Brahmo ILR (1898)25 Cal 616: 2 CWN 330; affd. 
ILR 26 Cal 381; Mohori v Dharmodas (1903)30 IA 114: ILR 30 Cal 539: 7 
CWN 441; cf. Stikeman v Dawson (1847)1 DeG & S 90: 16 LJ Ch 205; 
disting. Dattaram v Vinayak ILR (1903)28 Bom 181; see also 17 Halsbury’s 
Laws of England, s. 181]. 


It may, however, be permissible to doubt whether there is any such well 
known rule, for though equity will compel an infant who has been guilty of 
fraud to restore his ill-gotten gains or release the deceived party from his 
obligation it has scrupulously stopped short of enforcing against an infant 
a contractual obligation even though he may have fraudulently 
misrepresented his age [Leslie Ltd. v Sheill(1914)3 KB 607. See the subject 
discussed in Bigelow, pp. 626-629; Everest and Strode, p. 445, et seg.; 
Pollock’s Contract, 8th Ed., p. 79 et seg.; Leake on Contracts, 4th Ed., pp. 
378, 379; Simpson on /nfants, pp. 101, 102; Dart, pp. 5, 6, 854; Halsbury, 
Vol. 17, s. 181. In Thurston v Nottingham &c. Society (1902)1 Ch 12; affd. 
in 1903 AC 6; Romer, LJ, says, ‘Of course different considerations would 
arise if the infant had been guilty of fraud. But here no charge of fraud is 
made. The plaintiff did not represent or induce the building society to believe 
that she was of full age.’ But in an American case the court refused to apply 
the doctrine of estoppel by representation to an infant, and it is said in the 
Harvard Law Review that though in general an estoppel would be raised 
wherever an action of deceit would lie, yet even in jurisdictions where such 
an action against the infant is allowed, the courts have not gone so far as 
to allow the contract to be enforced. Their refusal is grounded upon public 
policy — 11 Harvard LR 199. But see Comitti v Maher (1905)94 LTR 158, 
where it was held that though the bill of sale was void, the defendant was 
estopped by his conduct from disputing its validity. But as pointed out by 
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a writer in the Harvard Law Review, the law should override the conduct 
of parties and not the conduct of parties of law. Contracts, therefore, which 
are void as against public policy, cannot become enforceable by estoppel 
— See also 19 Harvard LR 454, 627. And it ought not to make any difference 
whether the representation was made honestly or dishonestly — Sarat v 
Gopal (1892)19 IA 203: ILR 20 Cal 296; Wright v Snowe (1848) DeG 8 S 
321]. In Inman v Inman (1873)15 Eq 260, an infant had created a charge 
and executed a statutory declaration, stating untruly that he was then of 
full age. After attaining twenty-one he made a mortgage without disclosing 
the prior charge. It was held by Vice-Chancellor Bacon that the charge, 
given by the infant during his infancy, was, notwithstanding his fraudulent 
conduct, avoided by the subsequent mortgage without notice. 


2. Ratification.—The question how far a voidable contract may be 
ratified by a person after his disability has ceased, to the prejudice of an 
intermediate assignee, seems to be beset with a certain amount of difficulty. 
The various opinions of continental jurists on the subject have been 
summed up in Burge's Foreign and Colonial Law Vol. HI, pp. 168-170. The 
weight of authority, however, it would seem, is in favour of the view that the 
subsequent ratification relates back to the original execution of the 
mortgage, except as against transferees for valuable consideration— 
Palmer v Miller 25 Barb (NY) 399; Jones, s. 105; cf. Rawuth v Chadee 1858 
SD 312. Such ratification need not be expressed, but may be made in 
various indirect ways, as for instance, by the conveyance of the mortgaged 
land subject to the mortgage, and even a simple direction contained in a 
will, for the payment of all the just debts of the testator, may be sufficient 
confirmation of a mortgage made by him during his disability—Merchants’ 
Fire Insurance Co. v Grant 2 Edw (NY) Ch 544; Jones, s. 105. 


But though a person on emerging from disability may, as a rule, refuse 
to be bound by a mortgage made by him, he cannot repudiate one part of 
the bargain while affirming another. If, therefore, he has given a mortgage 
for the purchase-money of an estate, he cannot retain possession of it 
without making himself liable upon the mortgage [See the judgment of 
Joycee, J, in Thurston v Nottingham &c. Society (1901) Ch 11, reversed 
on appeal only on the ground that the transactions were separate. For some 
adverse comments on the judgment in appeal, see 15 Harvard LR 494; see 
also 14 Harvard LR 388]. It would, however, seem that if the infant uses 
the money to buy chattels or lands, the lender cannot claim any charge on 
them. So if the borrower chooses to spend the money in building on his land, 
that fact in itself would not give the lender a charge either on the building 
or onthe land. The short answer to such a claim is, says Lord Justice Romer, 
that a Court of Eguity cannot say that it is eguitable to compel a person to 
pay any money in respect of a transaction which as against that person the 
legislature has declared to be void [Thurston v Nottingham 8 Co. (1902)1 


G:M— 14 
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Ch 1, 13]. And this remark was cited with approval by the Judicial Committee 
in Mohri Bibee’s case [Mohri v Dharmodas 30 IA 114: ILR 30 Cal 530: 7 
CWN 441]. It may, however, be observed that in America though the infant 
may not be liable to repay the money personally, it may be followed into the 
proceeds. The infant, it is said, is justly protected if he is placed in the same 
position which he occupied at the time of the loan; but he must not be 
allowed to make a profit out of the transaction. And this principle was 
enforced in a case in America where the money borrowed by a minor was 
spent in making substantial improvements on his property. The creditor was 
allowed to realise his money not out of the land but out of the improvements 
which gave it an increased value—MacGrael v Taylor (1891)17 Sup Ct 61 
Rep 961; 11 Harvard LR 199. 


The powers of persons appointed to take charge of the estates of 
persons under disability are now generally regulated by statute law, and 
acts not done in conformity with the directions of the statute may be avoided 
at the instance of those for whose protection they are intended [Guardians 
and Wards Act, section 30; Dattaram v Gangaram ILR (1898)23 Bom 287; 
Sivaya v Munisami ILR (1899)22 Mad 289: 9 MLJ 64; Tejpal v Ganga ILR 
(1902)25 All 59; see also Uma v Norendra ILR (1905)33 Cal 273. As to the 
previous state of the law, see Chiman v Subran ILR (1880)2 All 902; Manji 
v Tara ILR (1881)3 All 852; Harendra v Moran ILR (1887)15 Cal 40; Buchraj 
v Ram (1882)11 CLR 345; Harroprasod v Basaruth Ali ILR (1898)25 Cal 
909; but see Girraj v Hamid ILR (1886)9 All 340; Debi v Subodra ILR (1876)2 
Cal 283. Immovable property includes land held by a minor as mortgagee 
in possession — Dattaram v Ramchandra ILR (1903)28 Bom 181.Asto the 
authority of a collector to delegate his powers to a manager acting under 
him, see Jogeshwar v Radha(1905)3 CLJ 165. For the powers of a manager 
under the Bengal Tenancy Act, see Amar v Shoshi (1903)31 IA 24: ILR 31 
Cal 305]. But if the money has been actually applied for the benefit of such 
persons, they may be put on terms before the court would relieve them 
[Annapurnabai v Durgapa ILR (1894)20 Bom 150; Surut Chunder v 
Ashootosh (1875)24 WR 46: 15 BLR 350; Hamir v Zukia ILR (1875)1 All 
57; Girraj v Hamid Ali ILR (1886)9 All 340; see also Bukshun v Dooli 12 
WR 337: 3 BLR (acj) 423; Purna v Koroona 15 WR 268:7 BLR 90; Bai Kesar 
v Bai Ganga 8 Bom HC (acj) 31; Pana v Sadik 7 NWP 201; Kuvarji v Mori 
ILR 3 Bom 234; cf. Molyneux v Natal Land & Co. 1905 AC 555, a case under 
the Roman Dutch law. It makes no difference that the mortgagee is the 
plaintiff and not the defendant in the action — Eastern Mortgage 8 Co. v 
Rebati (1906)3 CLJ 260; Tejpal v Ganga ILR (1902)25 All 59; Sivaya v 
Munisami ILR (1899)22 Mad 289; but see Moyna v Banku ILR (1902)29 
Cal 473. Under the Hindu law a guardian, who has not been appointed by 
the court, may mortgage the property of his ward when it is necessary to 
do so for his benefit. But the powers of aMahomedan guardian are hemmed 
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in by very severe restrictions, though they may be made to yield, in some 
cases, tothe general principles of equity and good conscience — Nizamuddin 
v Anandi ILR (1896)18 All 373; Pathummabi v Vittil ICR (1902)26 Mad 734; 
Hurbai v Hiraji ILR (1895)20 Bom 116; Baba v Shivappa ILR (1895)20 Bom 
199; Bhutnath v AhmediLR (1885)11 Cal 417; Moyna v Banku ILR (1902)29 
Cal 473; Bukshun v Doolhin (1869)12 WR 337; Ruttun v Dhoomoe NWPHC 
(1868)3 Agra 21; Hasan v Mehdi ILR (1877)1 All 533, followed in Majidan 
v Ram ILR (1903)26 All 22; Abid v Imam ILR (1915)38 All 92; Mata Din v 
Ahmad (1912)39 IA 49: ILR 34 All 213; /mambandi v Mutsaddi (1918)45 
IA 73: ILR 45 Cal 878]. 


3. Limited owners.—Let us now deal with cases in which a person can 
create a valid security on property, of which he is not the absolute owner. 
To this end let us first take up trusts or powers for sale which define the 
rights of the trustee or donee, without expressly empowering him to make 
a mortgage. Now, it may be laid down generally that a trust for sale 
containing a direction for the absolute conversion of the estate does not 
authorise a mortgage. It is true, it was said in an old case, that a power to 
sell would confer by implication a power to mortgage, because it is nothing 
more than a conditional sale—Mi//s v Banks (1724)3 P Wms 1: 40 Digest 
(Repl) 667. But the more recent authorities show that a mortgage, under 
a mere trust for conversion out and out, is not a due execution of the trust 
[Stroughill v Anstey (1852)1 DeG M&G 635; Haldenby v Spofforth (1839)1 
Beav 390; Page v Cooper (1853)16 Beav 396; Devaynes v Robinsorr 
(1856)24 Beav 86; disting. Ball v Harris (1838)4 My 8 Cr 264; In re Bellinger 
(1898)2 Ch 534. See also Lewin on Trusts, 9th Ed., pp. 471-73; Godefroi 
on Trusts, 2nd Ed., pp. 383-84. But it seems that a power to lease would 
include a power to make a mortgage by demise for a term of years, at any. 
rate where the donee of the power is authorised to grant such leases as 
he should think fit - Mostyn v Lancaster(1882)23 Ch D 583: 40 Digest (Repl) 
786]. In Hoyt v Jaques [129 Mass 286; Jones, s. 129; see also Pingrey, pp. 
312-13; Washburn, pp. 615-16], Morton, J, said: ‘The two transactions of 
a sale and a mortgage are essentially different. A power to sell implies that 
the attorney is to receive for the benefit of the principal a fair and adequate 
price for the land; a power to mortgage involves a right in the attorney to 
convey the land for a less sum, so that the whole estate may be taken on 
a foreclosure for only a part of its value. So, under a will a trust with a power 
to sell prima facie imports a power to self “out and out" and will not authorise 
a mortgage, unless there is something in the will to show that a mortgage 
was within the intention of the testator. But where an estate is charged with 
debts and subject to the charge upon trust for certain persons, the trustee 
is not bound to sell. ‘A power of sale out and out’, observes Lord St. 
Leonards, ‘for a purpose or with an object beyond the raising of a particular 
charge, does not authorise a mortgage, but where it is for raising a particular 
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charge, and the estate is subject to that charge, then it may be proper, under 
the circumstances, to raise the money by mortgage, and the court will 
support it as a conditional sale, as something within the power, and as a 
proper mode of raising the money. A power to mortgage may also be implied 
from words empowering a trustee to settle accounts and wind up the 
testator's affairs as he should think best, and in doing so to make any sales 
or arrangements he may judge expedient—Re Jones, Dutton v Brookfield 
(1889)59 LJ Ch 31. On the other hand, where a ‘testator directed the 
charges on his estate to be raised out of the rents and profits, or by such 
other ways and means as the trustees should think proper’, but prohibited 
a sale, it was held that a mortgage was equally forbidden with an absolute 
sale, because a mortgage is practically a sale—BSennett v Wyndham 
(1857)23 Beav 521: 40 Digest (Repl) 788. 


The case of Dinomoye Dassee v Tarachand Coondoo [(1885) Bourke 
(aoc) 48: 3 WR Mis App 7 (note); see also Kanti v Kristo (1895)3 CWN 515; 
but see Rajani v Ramanath (1898)3 CWN 483; disting. /n the goods of Indra 
Chandra Singh ILR (1896)23 Cal 580; /n the goods of Nundo Lal Mullick 
ILR (1896)23 Cal 908; Purna v Nobin (1903)8 CWN 362] may be regarded 
as the leading case on the subject in India. The will in that case contained 
a direction by the testator that the executor should sell his property ata 
reasonable price and liguidate his debts; and the guestion arose whether 
this included a power to mortgage. In giving judgment, Sir Barnes Peacock 
said: ‘A direction to sell a house does not necessarily include a power to 
mortgage the same; a direction to sell a house and to invest the surplus 
in Government securities is a very different thing from a direction to borrow 
a large sum of money at 15% or some other higher rate of interest. The case 
of Haldenby v Spofforth(1839)1 Beav 390, shows that a trust "to make sale 
or dispose of" the testator's real estates does not authorise a mortgage, 
there appearing an intention on the part of the testator that the whole estate 
should be converted. And, in the present case, we think that the clear 
intention of the testator was that, if it should become necessary to raise 
money for the purposes of his estate, the house in Calcutta should be sold, 
and the surplus proceeds, if any, invested in Government securities. When 
a testator says that the proceeds of a sale are to be applied ina particular 
manner, he practically points out very distinctly that the house is not to be 
mortgaged, more especially that it is not to be mortgaged at a high interest 
which must almost necessarily be injurious to the estate.’ 


Powers are generally construed strictly and sometimes rather narrowly. 
Thus, in Poorna Chunder v Prosunno ILR (1881)7 Cal 253, it was held that 
a power-of-attorney which contained a clause empowering a person to sell 
or mortgage the donor’s property for the payment of his debts did not 
authorise the agent to borrow money, except on the security of the donor's 
property. In Lewis v Ramsdale[(1886)35 WR (Eng) 8: 55 LT 179; see also 
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Hay v Goldsmiadt quoted in Hogg v Snaith (1808)1 Taunt 346; and see Hogg 
v Snaith supra; Atiwood v Munnings (1827)7 B&C 278; disting. Perry v Holl 
(1860)2 DeG F&J 38: 29 LJ Ch 677; Jacobs v Morris (1902)1 Ch 816] a 
power-of-attorney was given to sell and convert into money the donors 
property, and ‘for all or any of the purposes of these presents to do, execute 
and perform any act, deed or thing whatsoever’. It was held that a mortgage 
by the donee was unauthorised, as such general words apply only to what 
is necessary for doing the particular acts for which the power is given and 
do not extend the power. Similarly, a power-of-attorney, which authorises 
the holder to dispose of certain property in any way he thinks fit, does not 
necessarily give him authority to mortgage the property [Maluk v Sham ILR 
(1890)14 Bom 590; Watson v Jonmenjoy ILR (1882)8 Cal 934, on appeal 
ILR 10 Cal 901: (1884)9 App Cas 568: 11 IA 94; Sausone v Addi (1864)2 
Mad HC 177; Budh v Denendra (1882)11 CLR 323; disting. Bank of Bengal 
v Macleod (1849)5 MIA 1; Bank of Bengal v Fagan (1849)5 MIA 27]. A 
general power, however, may be sufficient, if it appears that it is intended 
that the agent should have authority to raise money on mortgage, and the 
nature of the business makes it proper for him to exercise the power— 
Coutant v Servoss 3 Barb (NY) 128; Jones, s. 129. But though an agent 
may not bind his principal by any act in excess of his authority, the rule is 
subject to the wide-reaching law of estoppel. Thus, where a person is 
entrusted with the possession of title deeds with authority to raise money 
upon them, the owner of the deeds cannot take advantage of any limitation 
in point of amount as against a bona fide lender who has neither notice nor 
knowledge of the limitation—Broklesby v Temperance Permanent Building 
Society &c. 1895 AC 173; Farguhanson Brothers 8 Co. v King & Co.(1901)2 
KB 713: 1902 AC 325; Robinson v Montgomeryshire 8 Co.(1896)2 Ch 841: 
18 LOR 159. Disting. Balkrishna v Masusan (1882)9 IA 182: ILR 5 All 142. 
See Ewart on Estoppel, p. 244, where the proposition is controverted; but 
it is supported in 10 LOR 8. 


4. Mercantile agents.—Sec. 178 of the Contract Act says: 'A person 
who is in possession of any goods, or of any bill of lading, dock warrant, 
warehouse-keeper's certificate, wharfingers certificates or warrant, or 
order for delivery, or any other document of title or goods, may make a valid 
pledge of such goods or documents: 


Provided that the pawnee acts in good faith, and under circum- 
stances which are not such as to raise a reasonable presumption that 
the pawnor is acting improperly: 

Provided also that such goods or documents have not been obtained 
from their lawful owner, or from any person in lawful custody of them 
by means of an offence or fraud’—Cf. Exception (1) to section 108, 
which seems to be more carefully drawn. 
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This section, which is modelled on the Factor’s Act, 5 and 6 Vict., Cap. 
39, and applies only to mercantile agents, is a departure from the general 
rule that no person can give a better title to another than he himself has. 
The exception is justified on the ground that, as between two innocent 
parties, the loss ought to fall on him who, by his conduct, has put another 
in a position to commit a fraud. But it is necessary that the pledgee should 
act in good faith, though mere suspicion is not enough to invalidate the 
security—Gobind v Ryan (1861)9 MIA 140. Again, the second proviso to 
the section shows that, if the goods or documents have been obtained by 
unlawful means, no title whatever would pass to the pledgee—Kartick v 
Gopal ILR (1877)3 Cal 264. It is hardly necessary to observe that the bare 
custody by a servant of his master’s goods is not possession in the eye of 
law—Biddomoye v Sittaram ILR (1878)4 Cal 497; Seager v Humma ILR 
(1900)24 Bom 458: 2 Bom LR 403; Kartick v Gopal ILR (1877)3 Cal 264; 
Lekraj v Mahatab (1871)10 BLR 35 PC; Naganda v Bappu ILR (1903)27 
Mad 425; Seshappier v Subramania ILR (1914)38 Mad 783 and cases cited 
in it. The last case was overruled on appeal, but only on a guestion of fact— 
(1916)40 Mad 678: 9 LOR 107; cf. Inglis v Robertson 1898 AC 616. 


= 5. Partners.—A valid mortgage may also be made of partnership 
property by one partner to secure a partnership debt [Jugjeewun v Ram 
(1848)2 MIA 487]; and it may be done even after dissolution, either in 
consideration of an advance for the purpose of the winding-up, or to 
purchase the forbearance of a creditor of the dissolved partnership— 
Butchart v Dresser (1853)4 DeG M&G 542: 36(2) Digest (Reissue) 672; /n 
re Clough (1885)31 Ch D 324. A surviving partner can pay off any existing 
debt out of the assets of the firm, and he can, therefore, also satisfy any 
creditor by giving security upon a part of the assets—/n re Bourne (1906)2 
Ch 427. But though a surviving partner can mortgage the partnership estate 
for the purposes of the business, if the mortgagee has notice that the 
security is being given for an improper purpose, as for instance, for the 
purpose of paying the surviving partner’s own debt, the partnership assets 
will not be bound. The burden, however of proving such notice will rest upon 
those who impeach the security—/n re Langmerd's Trusts (1855)20 Beav 
20, affd. 7 DeG M&G 353. in the English law a partner cannot give a legal 
mortgage on the real estate of the firm because he cannot execute a deed 
which would bind his co-partners without express authority under seal. And 
Lord Kenyon doubted in one case whether he can create even an equitable 
security [Harrison v Jackson (1797)7 TR 207; but see Lindley on Partner- 
ship, 8th Ed., p.177; cf. In re Bourne(1906)2 Ch 427], but in India a mortgage 
may be certainly created on immovable property by a member of a trading 
partnership—Aamial v Lakshmi (1861)1 Bom HC app 58; Johurra v Gopal 
ILR (1876)1 Cal 470; Bemola v Mohun ILR (1880)5 Cal 792; Sheo v 
Rajkumar ILR (1892)20 Cal 453; Asan v SomasundaramiLR (1908)31 Mad 
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206; cf. Irvine v Union Bank of Australia (1877)2 App Cas 366 (PC): 4 IA 
86: 9 Digest (Reissue) 511. 


6. Corporations.—A corporation, which has power to acquire and hold 
land, has also impliedly power to mortgage it, for the purpose of carrying 
out the object for which it was created. The powers of statutory corporations 
are, generally speaking, regulated by the act of incorporaton, but where 
borrowing is necessary for the purposes of the corporation, it is not 
forbidden by the law. This rule applies as well to corporations created by 
a special Act, as to companies formed under the Companies Act— 
Australian Auxiliary Steam Clipper Co. v Mounsey (1858)4 K&J 733: 10 
Digest (Reissue) 1201; Bryon v Metropolitan &c. Co. (1858)3 DeG & J 123; 
General Auction & Monetary Co. v Smith (1891)3 Ch 432: 10 Digest 
(Reissue) 796; Wenlock v River Dee Co. (1885)10 App Cas 354: 10 Digest 
(Reissue) 795. 


7. Joint stock companies.—A company is merely a body corporate, 
and a body corporate can hold property and dispose of it as freely as an 
individual, unless it is specially prohibited from so doing. In one case, where 
it was argued that a joint stock company could not, in the absence of express 
authority, give security for a past debt or even raise money by deposit of 
title deeds, Mellish, LJ, said: ‘The company has property which it is 
authorised to deal with and the true rule is just the contrary, namely, that 
company can mortgage unless expressly prohibited from doing so. It would 
be most undesirable to lay down a rule that no joint stock company can raise 
money in this way. Such a rule would seriously cripple joint stock companies 
in their business transactions’ [/n re Patent File Co. 1870 LR 6 Ch 83, 88: 
9 Digest (Reissue) 738; see also /n re General Provident šc. (1872)14 Eq 
507; Murray v Scott (1884)9 App Cas 519; where a power to mortgage was 
impliedly negatived — Landowner & Co. v Ashford (1880)18 Ch D 411; 
disting. Stagg v Medway Navigation Co. (1903)1 Ch 169. For the distinction 
between disability and informality, see Duck v Towers Galvanizing Co. 
(1901)2 KB 314: 70 LJ KB 625; and remarks upon it in 17 LQR 353. See 
the American authorities collected in 7 RC 673; see also Dart, p. 25; 
Pollock’s Contract, p. 691, et seg., where this doctrine is shown to be 
comparatively modern]. But this rule does not hold good in the case of quasi 
public corporations as railway companies, for instance. Such companies 
cannot borrow without special authority, and even when they are allowed 
to borrow, they cannot give the mortgagee the right to enter upon the 
property or otherwise to interfere with the use of such undertakings by the 
public— Gardner v L.R.&D. Ry. Co. 1866 LR 2 Ch 201, disting. Stagg v 
Medway & Co. (1903)1 Ch 169. 


8. Executors or administrators.—Let us now discuss the power of an 
executor or administrator to deal with the estate of a deceased person. 
Under the Succession Act the executor or administrator can make a valid 
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transfer and the transferee is not bound to see to the application of the 
purchase money—Seal v Brown ILR (1878)1 All 710; cf. section 90, Probate 
and Administration Act; and section 269, Indian Succession Act; and see 
Kanti v Kristo (1895)3 CWN 585; Rajani v Ramanath (1898)3 CWN 483. 
‘His title is complete by sale and delivery; what becomes of the price is no 
concern of his'—Per Lord Thurlow in Scott v Tyler (1788)2 Dick 725. And 
a mere direction for the payment of his debts by the testator would make 
no difference in the right of the executor to deal with the assets in any 
manner that he thinks fit. If, therefore, an executor pledges a portion of the 
assets, a purchaser under an execution against the general assets would 
take only subject to the charge created by the executor—WNilkanto v Peary 
(1869)3 BLR (ocj) 7: 18 WR (oc) 21. But if the mortgagee knows that there 
are unsatisfied debts of the testator, and that the executor intends to apply 
the money otherwise than in the payment of such debts, he will not acquire 
a good title. The result of the English cases is thus summed up in Coote: 
‘if a purchaser or mortgagee advances money to an executor (even though 
the executor be also residuary legatee) for purposes which he knows to 
be foreign to the will, or if he takes, as a security for the executor's private 
debt, part of the testators assets, he does it at his own risk, and is liable 
to a suit for relief on action brought either by a creditor or by a pecuniary, 
specific or residuary legatee, if such legatee pursue his remedy within a 
reasonable time. If the executor is also specific legatee, a mortgage from 
him of the specific legacy in satisfaction of his private debt will be safe unless 
it can be shown that the creditor knew there were debts unpaid'—Coote's 
Law of Mortgage, 5th Ed., p. 313. Cf. Goolam v Bank of Bombay (1905)7 
Bom LR 407. 


(1) In Hindu law. —The executor under a Hindu will has, in the Hindu 
law, only a limited power of dealing with the property of the testator; and 
his authority, in the absence of any directions contained in the will, is subject 
to the same restrictions as those of the manager of an infant under the Hindu 
law as explained in the well-known case of Honooman Pershad Panday 
(1856)6 MIA 393. A mortgage by an executor under a Hindu will can, 
therefore, be only justified, either by the directions given by the testator in 
his will, or by the exigencies of the estate [Jaikali v Shib (1866)2 BLR (ocj) 
4; Roop v Mohima (1870)10 BLR 274 (note); Lalchand v Gumtibai (1871)8 
Bom HC 150; Sharo Boldeo (1867)1 BLR (ocj) 24; Loganda v Ramaswami 
(1863)1 Mad HC 384; cf. Gopal v Muddomutty (1874)14 BLR 21, 49; cf. 
Deno v Tara 1855 Bourke (aoc) 48; 3 WR Mis App 7 (note); Lallu v Manku 
ILR (1876)2 Bom 388, 407; Sarat v Bhupendra ILR (1897)25 Cal 103; S. 
M. Dossee v Tara, Morton's Rep 77; Nilkant v Peari (1869)3 BLR (oc) 7; 
Dhunraj v Broughton (1875)15 BLR 296; /n the goods of Tarachand 1865 
Bourke Pt. V, 1; but see Ashutosh v Mohesh 1855 Fult 380]. The Hindu 
executor takes no estate to use the phraseology of the English law but only 
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possesses a power of management. If, therefore, the will gives him a power 
to make a mortgage for a specific purpose, it is the duty of the mortgagee 
to see that the power is strictly followed. But if the will gives the executor 
generally an authority to pay the testators debts out of the estate, the 
transferee need not look further than the will itself. 


(2) In Mahomedan law.—A good deal of nebulousness seems to exist 
in the Mahomedan law with regard to the powers of executors. When the 
persons beneficially interested in the estate are minors, the powers of the 
executor are said to be, within certain limits not very clearly defined, 
absolute; but his power to pledge the property of an infant, ‘opens up such 
a serious question’ according to Ameer Ali that he has ‘thought it advisable 
to give a translation from Kazi Khan’, the authority on which a‘very dubious 
proposition’ in the A/amgiri on the subject is said to be based—Ameer Ali's 
Mahomedan Law, Vol. |, p. 566; see Kalee v Ram 1864 WR 99. The powers 
of a Mahomedan executor fill nearly twenty pages of the Personal Law of 
Mahomedans and that book is to be referred for further information—Ameer 
Ali's Mahomedan Law, Vol. |, pp. 565-78. 


(3) In Probate and Administration Act. — The powers of Hindu as well 
as Mahomedan executors and administrators, who have taken out probate 
or letters of administration, are defined by sec. 90 of the Probate and 
Administration Act [See Behari v Rajbai|LR (1898)23 Bom 342.A mortgage 
executed by a person to whom probate of a forged will, or to whom probate 
instead of letters of administration had been granted by mistake was treated 
as absolutely void in Prayrag v Goukarun (1902)6 CWN 787. But neither 
this case nor some other cases in the reports in which a similar view was 
taken can be treated as good law — See Hewson v Shelly (1914)2 Ch 13. 
Cf. Gopal v Budree ILR (1906)33 Cal 657: 10 CWN 662. An alienation by 
an executor or administrator without leave of the court where such leave 
is necessary under sec. 90 of the Probate and Administration Act is not void 
but merely voidable — Eastern Mortgage 8 Co. v Reboti (1906)3 CLJ 260]. 
But a Mahomedan executor is not bound to take out probate, nor a Hindu 
executor in cases not governed by the Hindu Wills Act, and the powers of 
the executor in such case must be regulated by the personal law of the 
parties. 


9. Owners of several estates.—it should be added here that when a 
person, who has several estates and interests, conveys all his estate and 
interest in the land, every estate or interest, which may be vested in him, 
would pass by the conveyance, though not vested in him in the character 
in which he professed to convey the land [Gopal v Muddomutty (1874)14 
BLR 23; disting. Vaughan v Heseltine ILR (1878)1 All 753; Carter v Carter 
(1857)3 K&J 617: 27 LJ Ch 74: 35 Digest (Repl) 540; distinguishing Fausset 
v Carpenter (1828)2 Dow & Cl 232; Drew v Earl of Norbury (1846)3 Jo & 
Lat 267, 284; Greender v Mackintosh ILR (1879)4 Cal 897; Nilkant v Pearl 
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(1869)3 BLR (oc) 7; De Silva v De Silva ILR (1902)27 Bom 103; see also 
Corser v Cartwright 1875 LR 7 HL 738; Scott v Alvarez (1895)2 Ch 603; 
In re Wallis and Barnard’s Contract (1899)2 Ch 515, 521; Johnson v 
Webster (1854)5 DeG M&G 411; Barrow v Griffith (1865)13 WR (Eng) 41. 
But where a person has some beneficial interest in property vested in him 
as trustee or executor, it may be shown from the terms of the deed that he 
did not intend to pass the whole property—Stronge v Hawkes (1853)4 DeG 
M&G 186; /n re Brettle (1864)2 DeG J&S 244; Ropper v Harrison (1855)2 
K&J 86; and see on the subject, generally, Norton on Deeds, pp. 276-79. 
Disting. Grieveson v Kersopp (1842)5 Beav 213; Francis v Minton 1867 LR 
2 CP 543, where the decision was based on ‘the facts and the frame of the 
deed’. For more recent case on the point see Bijraj v Purasundary (1914)41 
IA 189: ILR 42 Cal 56, where their Lordships say that where a deed states 
plainly that whatever right or title the vendors possess is conveyed, it is a 
settled rule that the meaning of the deed is to be decided by the language 
used interpreted in its natural sense. See also Gangabai v Sonabai ILR 
(1915)40 Bom 69]. As Justice Fry says: ‘I should be straining at a gnat if 
| were to hold that the mere fact that the seller spoke of herself in the 
instrument as trustee, and not as executrix, was enough to prevent the 
validity of a transaction which, in her character of executrix, | hold that she 
had the power of carrying into effect' [West of England, etc., Bank v Murch 
(1883)23 Ch D 138, 152. But where a mortgagor, who was the executor 
under his father's will, personated the testator and made a mortgage of the 
estate, part of which was leasehold, it was held that, although as executor 
he might have effectually mortgaged the property, the mortgage was void 
as against persons claiming under the will other than the mortgagor—/n 
re Cooper v Vesey(1882)20 Ch D 611; cf. /n re Scott and Alvarez's Contract 
(1895)1 Ch 596, 625; Scott v Alvarez (1895)2 Ch 603; /n re Wallis and 
Barnard's Contract (1899)2 Ch 515]. But a mortgage by a tenant in 
common, it seems, would only pass his own interest although he holds at 
the time a power to make a mortgage from the owner of the other share 
and the mortgage purports to be of the whole estate, if it does not purport 
to be made by virtue of his power from the other owner as well as in his 
own right—Shirras v Caig 7 Cranch 34; Jones, s. 141. 


The fetters on a Hindu widow's right of alienation are well known; and 
they will not be relaxed though the estate may consist of a business which 
has descended to her from her husband—Sham v Achhan(1898)25 IA 183: 
ILR 21 All 71. A widow may raise money on the security of the husband's 
estate for the protection of her person from the conseguences of a criminal 
charge — Nobin v Kherode (1902)6 CWN 648. Itis also a moot point whether 
even in the presence of a justifying necessity, one of two co-widows can 
create a valid mortgage upon any part of the estate without the consent 
of the other— Gajapati v Pasupati (1890)19 IA 184; ILR 16 Mad 1; explained 
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in Kalliyan v Subba(1901)14 MLJ 139; Thakurmani v Dai Rani ILR (1906)33 
Cal 1079. It is also familiar learning that, in Bengal and the North-Western 
Provinces, an undivided member, under the Mitakshara, cannot mortgage 
even his own share in the estate for his personal debts—Ba/gobind v Narain 
(1893)20 IA 116: ILR 15 All 339; Jamuna v Ganga ILR (1892)19 Cal 401. 
Again, it is the pious duty of a son under the Mitakshara law to pay his 
father’s debts out of the ancestral estate; but a security given by the father 
for a present advance, and not for a past debt, would not bind the son— 
Khailul v Gobind ILR (1892)20 Cal 328; Srinivasa v Ponnammal (1897)7 
MLJ 96; Sami v Ponnammal ILR (1898)21 Mad 28; Surja v Golab ILR 
(1900)27 Cal 762; cf. Chinnya v Perumal ILR (1889)13 Mad 51; see also 
Luchmun v Giridhur ILR (1880)5 Cal 855. And see the elaborate judgment 
of Stanley, CJ, and Burkitt, J, in Maharaj v Balwant ILR (1906)28 All 508: 
3 ALJ 274; cf. Venkata v Venkata ILR (1905)29 Mad 200: 16 MLJ 69. The 
power of the managing member of a Hindu family to bind the other members 
by a mortgage effected for the purposes of the family would seem to be 
open to little doubt; the touchstone of his authority being necessity. This in 
the case of a family business a mortgage may be made by the manager 
alone if it is necessary for paying the debts of the business—Daulat v Mehr 
(1887)141A 187: 15 Cal 70; cf. Miller v Runga ILR (1885) 12 Cal 389; Għarib- 
ul-lah v Khalak (1903)30 IA 195: ILR 25 All 407: 7 CWN 681. But a mortgage 
effected by a father for a debt, which is neither antecedent nor for family 
purposes, does not create a charge on immovable property enforceable 
against the sons — Brijnandan v Bidya ILR (1915)42 Cal 1068. See also 
Sahu Ram v Bhup (1917)44 IA 126: ILR 39 All 437; Lachhman v Sarnam 
(1917)44 IA 163: ILR 39 All 500; Anant v Collector ILR (1917)40 All 171. 
Mayne's Hindu Law, s. 333. 


Now, the Hindu law has been changed by the Hindu Succession Act, 
1956. 


10. Trustees and managers of religious endowments.—Trustees of 
religious endowments have been involuntary contributors to the growth of 
the law regulating the alienation of properties dedicated to religious 
purposes. It would seem that a trustee in charge of a Hindu religious 
foundation may create a valid mortgage for the purpose of preserving the 
trust property or carrying on the worship, and it seems that even a de facto 
manager can bind the trust property in the same way as a de jure manager; 
but there must be proof of imminent pressure or danger of loss or at least 
of such close enquiries as to the position of the estate, and the immediate 
circumstances of the pressure or apprehended danger, as would satisfy a 
prudent and reasonable mind—Kasim v Sudhindra ILR (1895)18 Mad 359; 
Sheo v Ram ILR (1896)24 Cal 77; Murugesam v Manickadavaka (1916)44 
IA 98: ILR 40 Mad 402; but see Shri v Keshav ILR (1890)15 Bom 625. The 
mutwallee of a Mahomedan endowment, however, cannot create a mort- 
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gage in the absence of express authority given by the founder without the 
sanction of the Kazee represented by the District Judge under Anglo-iIndian 
law—Shama v Abdul (1898)3 CWN 158. 


11. Insolvents.—Insolvents and their affairs engage a good deal of the 
attention of Indian courts at the present day; and a few words should be 
added on their capacity to deal with property subsequently acquired by 
them. Now it is settled law that an insolvent, who has not received his final 
discharge, cannot create a mortgage on immovable property acquired by 
him which would be good against the official assignee—Rawlandson v 
Champion ILR (1893)17 Mad 21; but see Kristo v Suresh ILR (1882)8 Cal 
556; Bird v Philpott(1900)1 Ch 822. But this is not the case with moveables, 
theré being an essential difference between immovable and moveable 
property, especially where an insolvent is carrying on business; for the 
goods must then be consumed either wholly or in part, and if the official 
assignee does not intervene, an assignee for value would acquire a good 
right to the after-acquired property of the insolvent—/n re Newland 
Development Association and Gray (1892)2 Ch 138: disting. Cohen v 
Mitchell (1890)25 QBD 262; Hunt v Fripp (1898)1 Ch 675; Official Receiver 
v Cooke (1906)2 Ch 661; /n re Kent County &c. Ltd. (1909)2 Ch 195; /n re 
Behrend's Trust (1911)1 Ch 687; but see Meux v Smith (1843)11 Sim 410; 
Ex parte Bolland(1878)9 Ch D 312; Terakoose v Brooks (1860)8 MIA 339; 
Dart, pp. 22, 23; cf. Sriramulu v Andalammal ILR (1906)30 Mad 145. 


(e) Power to take Mortgage 


tis not necessary to deal at length with the question who may take a 
mortgage, because any person, capable of holding property, may be a 
mortgagee, as the disabilities which attend the creation of a mortgage do 
not attach to the acceptance of a security. An infant, therefore, may take 
a mortgage—Raghava v Srinivasa ILR (1916)40 Mad 308, overruling 
Navakotti v Logalinga ILR (1909)33 Mad 312, where it was held that a sale 
in favour of an infant is void, he being incompetent to enter into a contract; 
Munni v Nandan ILR (1915)38 All 62: 13 ALJ 1084; Hari v Mohini(1917)22 
CWN 130. See also U/fat v Gauri ILR (1911)33 All 657. The question was 
not decided in Meghan v Pran ILR (1907)30 All 63. A corporation, whether 
private or public, may also take a mortgage for the purpose of carrying out 
the objects for which it was created, though it may not be expressly 
authorised to do so. In some instances, as in the case of the Bank of Bengal, 
there is no authority to take a mortgage of land except for debts previously 
incurred [Act XI of 1876, section 37(c); Exbrahim v Cruickshank (1871)16 
WR 203: 7 BLR 653]. But although a transaction might originally be ultra 
vires as amounting to an advance on forbidden security, the debtor may, 
by a subsequent arrangement, give security for the repayment of the debt 
contracted by him, as for instance, by allowing the mortgages to retain the 
title deeds which had been previously deposited with them—WNationa/ Bank 





Securities by Way of Mortgage and Lien 227 


of Australasia v Cherry 1870 LR 3 PC 299; see also Pingrey, p. 405. The 
question, whether a security taken by a corporation in violation of a 
provision against lending money on a mortgage of land may be enforced, 
was lately discussed in the Supreme Court of America and answered in 
the affirmative— National Bank v Mathews 98 US 621, cited in Jones, 8 134; 
Pingrey, p. 405 et seg.; cf. Damodar v Rama ILR (1915)39 Mad 101. A 
mortgage taken under such circumstances will bind the borrower, although 
the advance of money on a pledge of land may entail on the corporation 
a forfeiture of its charter; and a similar opinion has been expressed by their 
Lordships of the Privy Council in an Australian appeal—Ayers v South 
Australian Banking Co. LR (1871)3 PC 548; cf. Bank of New South Wales 
v Campbell (1886)11 AC 192; Turner v Bank of Bombay ILR (1900)25 Bom 
52; see also Bell and Dunn's Mortgage, pp. 36-37. 


(f) Recent trends 


1. Nomenclature.—The Transfer of Property Act, 1882 was modelled 
on the English law of mortgage. The latter has been changed by the Law 
of Property Act, 1925. As a result the mortgage in England has become 
a lease and the condition one of defeasance: A cesser of the term comes 
in with the discharge of the mortgage-monesy. It has been rightly observed 
by Mahmood J in Gopal v Parsotam ILR (1883)5 All 121 (137) (FB): 
‘Mortgage as understood in this country cannot be defined better than by 
the definition adopted by the legislature in sec. 58 of the Transfer of Property 
Act, 1882. That definition has not in any way altered the law, but on the 
contrary, has only formulated in clear language the notions of mortgage as 
understood by the writers of textbooks on Indian mortgages. Every word 
of the definition is borne out by the decisions of Indian Courts of Justice. 
However, the courts have not yet gone into the propriety of the nomencla- 
ture used. This is long overdue. As has been rightly said in the Bible: ‘A good 
name is better than precious ointment'—Ecclesiastes, 7: 1. And this has 
happened with regard to the naming of some of the mortgages. Of the six, 
three may remain, namely, 'simple mortgage', 'usufructuary mortgage' and 
'English mortgage'. But the other three read renaming according to the 
theory of definition. Definition always involves two expressions — the 
expression to be defined and the defining expression. The former is called 
the definiendum, and the latter the definieus. In the words of Stebbing: ‘To 
define an expression we must use two expressions — the defining expres- 
sion and the expression to be defined. These expressions must be asserted 
to be eguivalent. Finally, the defining expression must contain more words 
than the defined expression (which may be a single word). The last condition 
is required for what is meant by 'definition"—Stebbing, L.S.: A Modern 
Introduction to Logic, Ed. 1961, p. 423. The terms (b), (d), (e) — simple 
mortgage; usufructuary mortgage; English mortgage — conform to the 
theory of definition as given above; but three others do not. And this calls 
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for coining new terms for the expressions to be defined, i.e. definiendum 
To this end (c), (f), (g) — mortgage by conditional sale; mortgage by deposit 
of title deeds; anomalous mortgage — should be replaced by ‘sale like 
mortgage’, ‘depositary mortgage’ and ‘combinatory mortgage’ respectively. 


2. Construction of mortgage deeds.—The intention of the parties to 
a mortgage is essential and this can be gathered from the terms of the deed. 
Here the name given by the parties does not and cannot determine the 
nature of the transaction. It is the contents of the agreement — the jural 
relation constituted by it — which determines whether it is a conveyance, 
a lease or a mortgage—P Hanumayya v A.S. Rao 1955 Andh WR 178. The 
guiding rule is that the intention of the parties must be looked into and once 
a debt is found with security of land for its redemption, the inevitable 
conclusion is that the arrangement is a mortgage by whatever name it is 
called— Ramdhan v Bankeybehari 1959 SCR 1085: AIR 1958 SC 941. And 
‘the form of expression’ is immaterial—Hunooman Parsaud v Mst. Babooee 
(1856)6 MIA 393 (411). As a general rule, the recitals in a deed cannot by 
themselves be relied upon for the purpose of proving the assertions of facts 
which they contain. They can only be evidence as between the parties to 
the deed and those who claim under it. 


So long as the nature of a transaction substantially classifies it as 
belonging to a particular kind of mortgage, merely claiming it by a different 
name will not relegate it to another class—Macpherson on Mortgages, p. 
127. In ascertaining the intention of the contracting parties the document 
must be construed as a whole, giving attention to every provision therein— 
Rajesh Kanta v Shanti Devi AIR 1957 SC 255. When the words are clear 
and unambiguous there is no scope for drawing upon hypothetical consid- 
erations or supposed intention—Union of India v Kishorila! AIR 1959 SC 
1362; see also Ramana v I.A. Authority AIR 1979 SC 1628. Plain language 
cannot be changed by surrounding circumstances— Centra! Bank of India 
v Hardford Fire ins. Co. AiR 1965 SC 1288. Rule of harmonious construction 
must always be followed—Aamkishorelal v Kamalnarayan AIR 1963 SC 
890. 


In ascertaining the intention of the parties the court must consider the 
document as a whole— Ramkishorelal v Kamalnarayan AIR 1963 SC 890. 
The effect of the words used in a particular document must inevitably 
depend upon the context in which the words are used and would always 
be conditioned by the tenor of the said document—see Provash Chandra 
v Biswanath AIR 1989 SC 1834; Habiba Khatun v Ubaidul Hug AIR 1997 
SC 3236. 

In the construction of any written instrument it is legitimate in order to 
ascertain the true meaning of the words used and if there remains doubt, 
the court may consider the surrounding circumstances—Provash Chandra 





Securities by Way of Mortgage and Lien 223 


v Biswanath AIR 1989 SC 1834; see also Bishundeo v Anmol Devi (1998)7 
SCC 498: AIR 1998 SC 3006; Keshav Kumar v Flowmore (Pvt) Ltd. (1994)2 
SCC 10. 


Description of a deed or nomenclature of the deed is not decisive. The 
nature of the transaction depends entirely upon the terms of the transaction. 
The circumstances and the conduct of the parties are always a useful guide 
in ascertaining the true nature and content of the transaction. The factors 
that are relevant to find out the intention of the parties are—first, the 
proportion of the amount advanced to the value of the security; secondly, 
the rate of interest payable on the sum advanced; thirdly, the absence of 
a provision for making improvements, and the proportion of the rent; 
fourthly, the surrounding circumstances at the time of the transaction. 


3. A contract to mortgage.—A mere contract for mortgage between 
the intending debtor and creditor does not create any right in rem and as 
such it is incapable of specific performance. Here the object of the parties 
is Simply to make and take a loan and the remedy for non-performance is 
compensation under sec. 14(a) of the Specific Relief Act, 1963—Hari 
Krishna v K.C. Gupta AIR 1949 All 440. But it is otherwise in the case of 
debentures. Under sec. 122 of the Companies Act, 1956 and sec. 14(3)(a)(ii), 
an agreement to take up and pay for any debentures of a company is made 
enforceable by a decree for specific performance. In England an agreement 
to issue debentures creates an equitable charge—Levy v Abercorris State 
& Slab Co. 37 Ch D 260 (264). In India such an agreement is specifically 
enforceable. In this context, a company may be asked to implement the 
agreement by creating necessary securities. 


4. Consideration of mortgage.—Any lawful agreement may form the 
consideration of a mortgage. The object of a mortgage is auxiliary to a 
contract and, therefore, what is a lawful consideration for a contract is also 
a lawful consideration for a mortgage. Thus an agreement to withdraw from 
a pending case or appeal is a lawful consideration for a mortgage—Kotappa 
v Vallur ILR (1902)25 Mad 50, 54. It may be noted that the Contract Act, 
1872 does not distinguish between ‘motive’ and ‘consideration’, but the two 
are different—Jaffer Meher Ali v Budge-Budge Jute Milis ILR 33 Cal 702, 
710. Consideration means something of some value in the eye of law and 
it moves from the plaintiff. But motive is not so— Thomas v Thomas 2 QB 
851:25 LJ Ch 391: 22 Beav 341: 2 K&J 79. Thus a moral obligation to repay 
benefits received in the past is a satisfaction of the motive of pride or 
gratitude. This is a ‘good consideration’ as distinguished from ‘valuable 
consideration’, which is the only nexus of a lawful agreement. Generally the 
agreements into which the parties enter have the force of law over them 
in terms of the maxim, modus et conventio vincunt legem [‘the form (of 
agreement) and the convention (of parties) override the law']. However, this 
rule does not apply where the interests of the public or of morality are 
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affected by the agreement and may be injured by the observance of its 
provisions. Hence, a transfer for unlawful consideration is void. 


The consideration of a mortgage may be of three kinds: (1) Money 
advanced or to be advanced by way loan; (2) an existing or future debt; or 
(3) the performance of an engagement giving rise to a pecuniary liability. 
In case of a sale for price and a mortgage on the same property for the price, 
the mortgage is the consideration for the sale. It is found that the vendor 
had no title to the property conveyed and, therefore, the mortgage was 
devoid of consideration—ARamanujulu v Gajraja Arumal AIR 1950 Mad 146. 
The point to note is that a mortgage must be supported by consideration 
and without consideration a mortgage becomes unenforceable and no 
charge can be created on the property—Kumarappan v Narayana 35 IC 
455 (Mad). However, a mortgage is not rendered invalid by the non-payment 
of a part of the consideration by the mortgagee. This does not entitle the 
mortgagor to rescind the contract at his option—Manicka v Arumugha AIR 
1945 Mad 340. The court can go into the question of consideration—Prem 
Chand v Krishan Chand (1973)2 SCC 366. 


A mortgage is still enforceable, although only a part of the consideration 
has been paid and the balance remains unpaid. And the mortgagee is 
entitled to a lien on mortgaged property to the extent of the amount actually 
paid— State of Kerala v Cochin Chemical Refiners Ltd. AIR 1968 SC 1361. 
The validity of a mortgage does not depend on the passing of consideration 
at the time of its creation. Thus in a case the debtors executed a mortgage 
to secure the interest of the bank in respect of the demand loan account 
of the debtors, it was held that the mortgage does not become invalid 
because the consideration shown therein had not been credited by the bank 
on the date of execution towards the debtors dues—Thomcos Bank v 
Mathew AIR 1956 Trav Co 234. 


5. Mortgage money.—The definition given in sec. 58 of the Transfer of 
‘Property Act is not exhaustive. It includes all sums payable by the 
mortgagor to the mortgagee at the time of redemption. Where the mortgag- 
ees were permitted under a mortgage deed to build a pucca shop in place 
of a kuccha shop and also to carry out repairs, the cost of reconstruction 
and repairs would be added to the principal money payable by the 
mortgagor under the law—Rewti v Ram Swarup AIR 1984 NOC 297 (All). 
The interest due under a mortgage is a charge upon the mortgaged 
property— Ganga Ram v Natha Singh AIR 1924 PC 183; Sri Md. Ejas Rasul 
v Sayid Ali AIR 1941 Oudh 498 (501). The term ‘mortgage money’ does not 
include compensation for improvements effected by the mortgagee. How- 
ever, the obligation to pay such compensation may arise out of contract of 
the parties—Moidu v Mammunhi 1974 KLJ 95: 1974 KLT 879. In the 
absence of any contract to the contrary, post diem interest is payable till 
the date when the money is actually realised by the mortgagee. Even in 
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an English mortgage, where a private sale by the mortgagee is permitted 
on non-payment of the principal on the due date, the mortgagee will be still 
entitled to post diem interest—Agnes Campbell v Andikesavalu AIR 1924 
Mad 736 (740.) 


6. Extrinsic evidence.—Sec. 92 of the Evidence Act excludes evidence 
of an oral agreement to vary the terms of the contract or grant and no 
exception is made in the provisos in favour of evidence of the acts and 
conduct of the parties from which an oral agreement may be inferred. In 
1899 the Privy Council in Ba/kishen v Legge 27 IA 58, 65: ILR (1899)22 
All 149, held that ‘oral evidence of intention was (not) admissible for the 
purpose of construing the deeds or ascertaining the intention of the parties. 
The case must be decided on a consideration of the contents of the 
documents themselves, with such. extrinsic evidence of surrounding cir- 
cumstances as may be required to show in what manner the language of 
the document is related to existing facts. This principle was subsequently 
adopted by the Privy Council in Maung Kyin v Ma Shwe Law AIR 1917 PC 
207 (209): 44 IA 236: ILR (1918)45 Cal 320: 42 IC 642, in which it was held 
that such evidence was inadmissible. 


The Supreme Court has followed the above principle. And in Pandit 
Chunchun Jha v Sheikh Ebadat Ali(1955)1 SCR 174 (177): AIR 1954 SC 
345, the court points out: ‘The intention of the parties is the determining 
factor. If the words are express and clear, effect must be given to them. The 
real question in such a case is not what the parties intended or meant but 
what is the /egal effect of the words which they used. If, however, there is 
ambiguity in the language employed, then it is permissible to look to the 
surrounding circumstances to determine what was intended.’ The Supreme 
Court in a subsequent case Bhaskar Woman Joshi v Narayan Rambilas 
Agarwal (1960)2 SCR 117 (123): AIR 1960 SC 301, further clarified the 
position thus: ‘Oral evidence of intention is not admissible, but evidence to 
explain or even to contradict the recitals as distinguished from the terms 
of the documents may of course be given. Evidence of contemporaneous 
conduct is always admissible as a surrounding circumstance; but evidence 
as to subsequent conduct of the parties is inadmissible. 


7. Unregistered mortgage.—A mortgage to be effectual requires 
registration. An unregistered mortgage is not valid as a mortgage— Chega 
Mull v Govindswami AIR 1928 Mad 972, and cannot operate as a charge— 
Maung Tun v Maung Aung AIR 1925 Rang 1. An unregistered mortgage 
being invalid cannot be used to prove its terms— Venkaji v Shidra 19 Bom 
663; or right to redeem—Bhukan v Radhika AIR 1938 Pat 479; Daw v 
Maung AIR 1941 Rang 261 (FB). The question again is whether an 
unregistered mortgage can be used for collateral purpose? Held in Munshi 
Ram v Baisakhi AIR 1947 Lah 335 that it may be used to explain possession. 


G:M—15 
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Similarly the Full Bench of the Rangoon High Court has held that it is 
admissible to show the character of the mortgagee’s possession as not 
adverse to the mortgagor—Daw Na v Maung Wa AIR 1941 Rang 261 (FB). 
It can be used to prove ratification of an earlier lease—Husain Ali v 
Muhammad Azim Khan AIR 1915 Oudn 65. 


Unregistered usufructuary morigage is admissible to prove a collateral 
transaction like the borrowing of certain amount. Held in Jafar v Qadiram 
AIR 1925 Oudh 628 that an unregistered mortgage is inadmissible to prove 
the initial delivery of possession. 


What is registrable under the Act is a document and not a transaction. 
To require registration a document must contain all essentials of a 
transaction. Memorandum of deposit of title deeds not requiring registration 
is admissible in evidence—D.D. Seal v A.L. Phumra AIR 1970 SC 659. 


An unregistered stamped document, purporting to be a usufructuary 
mortgage for securing a loan of Rs. 800, is void ab initio—Kashinath v 
Kusuma Devi AIR 2004 Ori 127. 


if the entry on the land was as a mortgagee, the nature of his possession 
would continue to be as a mortgagee unless there is evidence to show that, 
at any point of time, he asserted his adverse title, by repudiating his 
possession as mortgagee, and continued in adverse possession for the 
prescribed period of more than 12 years to the knowledge of the mort- 
gagor— Virendra Nath v Mohd. Jamil (2004)6 SCC 140. 


A mortgage created by the deposit of title deeds needs no writing. 
However, if the deposit is accompanied by a memorandum which itself 
constitutes the bargain between the parties, the writing must be registered 
under sec. 17 of the Registration Act, 1908. Where the parties professing 
to create a mortgage by deposit of title deeds contemporaneously enter into 
a contractual agreement in writing and this is made an integral part of the 
transaction and itself an operative instrument and not merely evidential, it 
has been held that such a document requires registration—Harishankar v 
Kedarnath AIR 1939 PC 167. If, on the other hand, the mortgage is 
completed by the deposit of title deeds, and the money advanced on such 
deposit, while the memorandum merely records the completed transaction, 
the writing needs no registratiton— Rachpa! v Bhagawandas 1950 SCR 848: 
AIR 1950 SC 272. And this statement of the law has been approved by the 
Supreme Court in Veeramachineni Gangadhara Rao v Andhra Bank Ltd. 
(1971)1 SCC 874: AIR 1971 SC 1613. If the memorandum regarding loan 
in respect of a mortgage by deposit of title deeds contains details of rate 
of interest thereof, it needs registration and in its absence the memorandum 
is inadmissible in evidence—/shwar Dass v Dhanwant Singh AIR 1985 Del 
83. 
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IH. Liens 


(a) Meaning 

The word ‘lien’is derived directly from the French /ien and further back 
from the Latin /igamen, which signifies ‘a tie’ or ‘something binding’—Hall 
on Possessory Liens, Ed. 1917, Ch. 1, at pp. 16-18. A lien may be defined 
as ‘any charge of a payment of debt or duty upon either real or personal 
property —Whitaker: Treatise of the Law of Lien, 1812. This is lien in the 
most extensive sense. And a‘possessory lien’ is ‘a right in one man to retain 
that which is in his possession belonging to another, till certain demands 
of him, the person in possession, are satisfied’—Chassey v May (1925)2 
WWR 199, 201-202, per Martin, JA. The word ‘lien’ has an ambiguous 
meaning since it admits of three meanings. The first meaning appears at 
common law when the subject-matter of the lien is in the possession of the 
party asserting it. The second meaning is seen in the vendor's lien for 
unpaid purchase money, which arises only when the possession of the 
subject-matter is lost. And there is also a third meaning of lien in the case 
of partnership, where it simply means the right of any partner to have the 
partnership assets applied in discharge of the partnership debts. 


In this context, Story observes thus: ‘A lien is not in strictness either a 
jus in re or a jus ad rem;but it is simply a right to possess and retain property, 
until some charge attaching to it is paid or discharged. It generally exists 
in favour of artisans and others, who have bestowed labour and services 
upon the property in its repair, improvement and preservation. It has also 
an existence, in many other cases, by the usage in trade; and in maritime 
transactions, as in the case of salvage and general average. It is often 
created and Sustained in equity, where it is unknown at law; as in the cases 
of the sale of lands, where a lien exists for the unpaid purchase money'— 
Story, Commentaries on Equity Jurisprudence, 1st English Ed. 1884, pp. 
331-32. 


The possessory right conferred by lien is not a right ad rem, that is to 
say, it does not convey to the person in possession of goods any property 
in them, it merely gives him a legal right to retain them until his demand 
is satisfied. Consequently, apart from statute or legal process authorising 
him to do so, he is not entitled to sell the goods to recover what is due to 
him. Liens are created in three ways, either (1) by express contract, (2) by 
usage of trade, or (3) by some legal relation between the parties, where 
there is no express contract, nor any usage of trade. The term ‘legal relation’ 
applies either (i) to those persons on whom the law throws an obligation 
to perform certain services whenever required to do so by any member of 
the public, such as an innkeeper or a common carrier, or else (ii) to a person 
who usefully expends time, work or money on the separation of the chattel 
of another, such as ajobbing tailor, a boot repairer and the like. But the mere 
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safeguarding of the article, apart from work done upon it, will convey no 
right to lien in this kind of deposit—Encyclopaedia Britannica, 1949, Vol. 
14, p. 41. 
(b) Lien as Security 

1. Lien defined.— ‘Lien’ in its primary or legal sense is a right in one 
man to retain that which is rightfully and continuously in his possession 
belonging to another until the present and accrued claims of the person 
in possession are satisfied. And this is given by law and not by contract; 
for contract supersedes lien and limits the rights of the person claiming 
under contract to those for which provision has been made in the contract. 
In the secondary sense the word ‘lien’ applies to a right subsisting in a 
person who has no possession of the property concerned, but who 
nevertheless has a right against the owner analogous to a legal lien. Such 
a right arises in equity, by statute or under an order of the court—Halsbury's 
Laws of England, 3rd Ed., Vol.24, pp. 142-43. As observed by Justice Grose 
in Hammonds v Barclay(1802)2 East 227 (235): ‘A lien is a right in one man 
to retain that which is in his possession belonging to another, till certain 
demands of him, the person in possession, are satisfied.’ 


2. Security explained.—A ‘security’ is something which makes the 
enjoyment or enforcement of a right more secure or certain. A security may 
be a personal security; or a security on property, called in jurisprudence 
a real security; or a judicial security. A personal security consists in a 
promise or obligation by the debtor or another person, in addition to the 
original liability or obligation intended to be secured. Sometimes it consists 
of an instrument which facilitates the enforcement of the original obligation 
or extends its duration, as in a bond, bill of exchange, promissory note and 
the like, given by a debtor for an existing debt. Where the security consists 
of a promise or obligation entered into by a third person, it usually takes 
the form of a guarantee. Now, a guarantee is a collateral promise to answer 
for the debt, default or miscarriage of another, as distinguished from an 
original and direct contract for the promisor’s own act. And the person who 
binds himself by the guarantee is called the guarantor or the surety and 
the person for whom it is made is called the principal. 


Secondly, a security on property is where a right over property exists 
and this facilitates the enforcement of a liability or promise. This is of two 
kinds — active and passive. An active security consists in the right of the 
creditor or promisee to sell the property for the purpose of satisfying his 
claim, e.g. a pledge or mortgage with a power of sale. A mortgage of a 
freehold interest in land is often called in rea/ security as distinguished from 
a security on leaseholds or other personalty. A passive security, on the other 
hand, consists in the creditor's right to keep the property until his claim is 
satisfied, but not to sell it. And this is a possessory lien. Between these two 
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classes stand certain rights which entitle the holder to take proceedings 
to have the property dealt with so as to satisfy his claim. And these are 
known as charges in the restricted sense of the word. Now, a ‘charge’ as 
applied to property signifies that it is a security for the repayment of a debt 
or performance of an obligation. It is a general term and as such it includes 
mortgages, liens, writs of execution etc. However, it is also applied in a 
restricted sense to cases where the security has no special name and 
where there is not necessarily a personal debt. The point to note is that in 
the event of the debtor being bankrupt, absconding or dying, the right can 
nevertheless be enforced by means of the property. 


Finally, a judicial security exists where a right is enforceable by means 
of the powers vested in a court of law. Thus, a judgment is enforceable by 
execution against the property and in some cases against the person of 
the defendant. So, a judgment creditor, who has taken steps to enforce his 
judgment, is a secured creditor. To this class may be referred cognovits, 
warrants of attorney, garnishee orders, stop orders, charging orders, and 
notices in lieu of distringas—Jowitt's Dictionary of English of Law, 2nd Ed., 
pp. 321, 876, 1624-25. 


3. The security lien link-up.—A lien is a right by which a person is 
entitled to obtain satisfaction of a debt by means of property belonging to 
the person indebted to him. It answers to the tacita hypotheca of the civil 
law. It is neither a jus in re, nor a jus ad rem, thatis, itis not a right of property 
in the thing itself, nor a right of action to the thing itself. A lien is a species 
of security, but it differs from a mortgage, charge or the like in this that in 
the case of a mortgage or charge the origin of debt is immaterial, e.g. it may 
be a loan, a debt for goods sold etc., while a lien can only be a security 
on property which is the subject of a transaction between the parties. 
Usually, liens arise either by operation of law or by agreement between the 
parties. The former are called implied liens, whereas the latter are styled 
conventional liens. |Implied liens arise from the relation of the parties, 
without express or tacit stipulation and by the rules of the common law as 
in the case of the vendor's lien for unpaid purchase money. Secondly, they 
arise by the rules of equity and are called equitable liens. This is where the 
person entitled to the lien has not possession, but has the right to have the 
property of another applied to discharge certain specific liabilities, e.g. a 
partner in a dissolution of partnership has an equitable lien to have 
partnership assets applied to partnership debts. Thirdly, liens may arise by 
the provisions of a statute and are called statutory liens. A statutory lien 
is conferred by a statute, e.g. the lien of a master or seamen on a ship for 
wages. This is conferred by the Merchant Shipping Act, 1894 in England. 
Under the English Sale of Goods Act, 1893, an unpaid seller has an implied 
lien on the goods, even though the property in them may have passed to 

‘the buyer. Finally, conventional liens are liens by agreement between the 
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parties. They are created intentionally where the relation between the 
parties is not such as gives rise to a lien by operation of law. This is where 
a carrier stipulates for a general lien on goods sent him for transmission— 
Wiltshire Iron v G.W. Railway 1871 LR 6 QB 776. And the intention may 
be express or implied — in the latter case it follows from a previous course 
of dealings between the parties—Jowitt's Dictionary of English Law, 2nd 
Ed., pp. 1097-98. 


A retaining or possessory lien is the right of the creditor to retain 
possession of his debtor's property until his debt has been satisfied. Thus, 
where a person takes a watch to a watchmaker for repairs, the watchmaker 
has a lien on the watch for his remuneration, that is, he has the right of 
retaining it until his charges are paid. This is a particular lien. Possessory 
liens may be of two kinds — general and particular. The former is where a 
solicitor retains a client's deeds against payment of a general account; and 
the latter is where he retains deeds to a property against payment for a lease 
he has drawn up in respect of that property. Usually particular liens are 
preferable to general ones. And general liens exist only in pursuance of a 
usage to that effect in the particular trade or business. Examples are 
solicitors, bankers, innkeepers, wharfingers and factors. Now, a possessory 
lien differs from a charging lien, which is a right to charge property in 
another's possession with the payment of a debt or the performance of a 
duty. As example is the equitable lien of a vendor of land for the unpaid 
purchase money. A charging lien can be enforced by bringing an action for 
a sale of the property— Walter v Ware Ry 1866 LR 1 Eq 195. However, the 
important distinction is that in a possessory lien the creditor loses his lien 
when he gives up possession of the property, while in a charging lien the 
property need not be in the creditor's possession. 


Finally, there are various forms of maritime lien, or lien on a ship, freight, 
etc., some of which are possessory, and some charging. Thus a shipowner 
has, independently of a contract, a possessory lien on goods carried in his 
ship for the freight therefor. If a ship is injured in a collision by the negligence 
of the other ship, the owners of the former ship have a maritime (charging) 
lien onthe latter for the damage— The Charles Amelia (1867)2 LR A&E 330. 
Under sec. 167 of the Merchant Shipping Act, 1894 the master of a ship 
has a maritime (charging) lien on the ship and freight for his wages and 
disbursements. This is an instance of a statutory lien. A maritime charging 
lien can be enforced by proceedings in the Admiralty Court, in which 
distress and sale of the ship may be ordered—Jowitt's Dictionary of English 
Law, 2nd Ed. 1977, p. 1098. 


4. Lien essentials.—Lien', according to Termes de la Ley formerly 
denoted obligatio, generally a warranty. To create a valid lien it is essential 
that the person through whom it is acquired should himself either have the 
absolute ownership of the property, or at least a right to vest it. Secondly, 
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there must also be an actual or constructive possession by the party 
asserting it, with the express or implied assent of the party against whom 
it is asserted. Thirdly, it must not be inconsistent with the express terms or 
the clear interest of the contract. Fourthly, a lien attaches only to certain 
and liquidated demands, but not to those which sound only in damages, 
unless a special contract exists. Fifthly, the debt or demand for which the 
lien is asserted must be due to the person claiming it in his own right, and 
not merely as an agent. Sixthly, it must, in the absence of a special 
agreement, be a debt or damand due from the person for whose benefit 
the party is acting, and not from a third person, although the goods may 
be claimed through him. 


However, a lien may be waived by act of or agreement between the 
parties, by which it is surrendered or becomes inapplicable. It is lost by 
giving up possession—Great Eastern Rly. v Lord's Trustee 1909 AC 109. 
It is lost when the demand for goods in respect of which it was acquired 
can no longer be enforced by action on account of the English Limitation 
Act, 1939. It may be pointed out that the Act does not put an end to the debt 
but only to the remedy by action. A lien is a mere right of retainer and it can 
be used as a defence to an action for the recovery of the property, or as 
a matter of title or special property, to reclaim the property by action in case 
of unlawful dispossession. The point to note is that a /ien does not import 
a right of sale. A court of equity occasionally decrees a sale as a part of 
its own system of remedial justice. And Admiralty Courts constantly decree 
a sale to satisfy maritime liens, for example, liens for seamen’s wages, 
repairs of foreign ships, salvage and the like. However, there are exceptions 
in the statutes, e.g. the Innkeepers Act, 1878 and the Hotel Proprietors Act, 
1956, sec. 2(2). The owner has a right to dispose of the property subject 
to the lien and the transferee will have a title to it on discharging the lien. 
Mention may be made here of the Disposal of Uncollected Goods Act, 1952, 
which confers a right of sale of unclaimed goods left for repair. 


It may be noted that equitable liens are not necessarily possessory. They 
are charges, which arise by implication of equity on the property in the 
hands of anyone holding it with notice subject to such formalities as 
registration. Such charges may be enforced by sale under order of the court 
and non-possessory liens may be defeated under the Limitation Act. Under 
sec. 56(1)(b) of the Judicature Act, 1925 causes for the sale and distribution 
of the proceeds of any property subject to lien are assigned in England to 
the Chancery Division—Jowitt's Dictionary of English Law, 2nd Ed. 1977, 
pp. 1098-99. 


5. Maritime lien and right of sale.—Maritime lien differs from all other 
forms of lien in that it neither includes nor requires actual physical 
possession of the ship for which a maritime lien arises. It presupposes the 
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giving of a credit coupled with a postponement intentionally made of the 
right to enforce it. It follows as a necessary consequence that the creditor 
can take legal proceedings against the ship notwithstanding any change 
in its ownership and has priority over all other titles to the ship, not based 
on superior or equal liens. And the creditor's right exists unless he has 
forfeited it because of his own laches. However, it is otherwise with an 
existing possessory lien of a ship repairer—Carver's Carriage by Sea, ss. 
55, 320, 692. Examples of maritime liens are bottomry, i.e. mortgage of 
ship's keel, salvage wages, masters wages, disbursements, liabilities, 
damage from collision, in which case the lien attaches to the wrong-doing 
ship. 


A right of sale or transference of lien is the most important thing to 
consider. Apart from statute a mere lien confers no right of sale on the party 
entitled to retain the chattels against the true owner, even if the detention 
be attended with trouble and expense— Thames Iron Company v Patent 
Dersick Company (1860)29 LJ Chap 714. In England the equitable lien 
differs from the common law lien in that it may attach by law irrespective 
of possession. The purchaser's lien is an example. And it attaches before 
the land is conveyed. Similarly the vendor has a right in respect of the unpaid 
purchase money. Upon dissolution of partnership, a partner has a lien over 
the partnership property for payment of partnership debts. Possessory liens 
carry their own sanction, the right to retain against payment. Generally the 
lienor has no right of sale to satisfy his debt. Equitable liens do not rest upon 
retention; but they can be enforced by sale if their existence is confirmed 
by a declaration of the court. Some statutes also confer special rights of 
sale in some cases. Thus the unpaid seller has a statutory power of resale 
under sec. 48(3) of the Sale of Goods Act, 1893. The innkeeper has a similar 
power of sale of any goods left by a guest in his custody, after six weeks 
with the sale advertised for at least a month, for the amount of his bill by 
virtue of sec. 1 of the Innkeepers Act, 1878. Under secs. 12 and 13 of the 
Torts (Interference with Goods) Act, 1977, a bailee may also, in certain 
cases, sell the bailor's goods—James, P.S.: Introduction to English Law, 
10th Ed. 1979, p. 493. 


Under secs. 497-498 of the Merchant Shipping Act, 1894 a wharfinger 
or warehouseman, at the expiration of 90 days from the time when goods 
are placed in his custody (or a shorter time in the case of perishable goods) 
is entitled to sell them by public auction. Sec. 97 of the Railway Clauses 
Act, 1845 authorises railway companies to detain and sell any goods 
delivered to them for carriage upon default of payment of their tolls. And. 
neither the custody of the chattel nor the accompanying lien is capable of 
legal transference to a third party, who may be liable in trover to the true 
owner of the goods—Encyclopaedia Britannica, 1949, Vol. 14, pp. 41-42. 
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(c) The American Scene 


Usually the law in the U.S.A. is the same as that of England. However, 
there are certain differences and the principal causes therefor are noted 
below: In the first place, some Southern States, notably Louisiana, have 
never adopted the common law of England. It preserves its own system of 
law in North America. In this respect the law is practically identical with the 
Code Napoleon, which substitutes privileges for liens, that is, given certain 
claims a prior right to others against particular property. These privileges 
are strict in interpretation and as such they cannot be extended by any 
principle similar to the English doctrine of equitable liens. Secondly, the 
United States and its constituents have more democratic government than 
Great Britain. Because of this certain liens have been created by statute 
in several States in the interest of the working classes and they have no 
parallel in Great Britain. Thus in some States workmen employed in building 
a house or a ship have a lien upon the building or structure itself for their 
unpaid wages. This statutory lien partakes of the nature of an equitable than 
of a common law lien, since the property is not in the possession of the 
workman. And it is doubtful if this right is more beneficial to the workman 
than the priority his wages have in the bankruptcy proceedings in England. 


Finally, in terms of the U.S. Constitution the admiralty and inter-State 
jurisdiction is vested in the federal as distinguished from the State Courts. 
And there federal courts are not liable to have their jurisdiction curtailed by 
prohibition from courts of common law as has been the case of the admiralty 
court in England up to the time of the Judicature Acts (1873, 1875). As a 
result the maritime lien in the United States extends further than it does in 
England: It covers claims for necessaries and by materialmen as well as 
collision, salvage, wages, bottomry and damage to cargo. However, there 
crop up difficulties sometimes in the federal courts in admiralty cases. There 
arise from a conflict between the municipal law of the State where the court 
happens to sit and the admiralty law. Since there is no prohibition to control 
the federal court, its view of the admiralty law based on the civil law prevails. 
But a serious difficulty arises where a federal court has to decide inter-State 
questions, that is, where the two States have different laws on the subject 
of lien. This is illustration by Louisiona having the civil law and the other 
following the common law and equitable practice of Great Britain. And the 
question whether equitable liens can be enforced in Louisiana by the federal 
courts despite its law of privileges is still an open one—Dervis: Contracts 
of Pledge, p. 517; Burden Sugar Refining Co. v Payne 167 US 127. 


(d) Lien and Its Classification 


It is necessary to notice, at the outset, that there is a remarkable want 
of precision in the use of the word ‘lien’ by English lawyers [Fisher tells us 
that the term ‘lien’, derived from a French word satisfying ‘tie’ is of 
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comparatively modern date in the English law; for though the right of retainer 
was allowed at least as early as the reign of Edward IV; it is not mentioned 
by this name in the old reports; and the word had not found its way into the 
law dictionaries even so late as the end of the seventeenth century, as it 
does not occur in the editions either of Termes de la Ley or Cowell’s 
Interpreter — Fisher's Mortgage, 6th Ed., s. 466, note (a)]. There seems to 
be an idea that a lien necessarily implies possession, but even at law, the 
word is applied to the right of a judgment-creditor which is very different 
in its nature from an ordinary common law lien on moveables. The confusion 
has been deepened by the language of equity lawyers by whom the word 
‘lien’ is used not only in the common law sense of retainer, but also to denote 
equitable charges not depending upon possession, and generally known 
under the name of non-possessory liens. The term is also applied, though 
inaccurately, to equitable mortgages and securities of a similar nature which 
rest simply upon contract— Chambers v Davidson 1866 LR 1 PC 296. And 
this somewhat indiscriminate use of the word has naturally found its way 
into Indian reports. However, the word to denote only securities created by 
operation of law, partly out of deference to receive usage and partly owing 
to the inadequacy of legal terminology in the English law, to apply the term 
not only to securities on moveable property which, as a rule, confer merely 
a passive right of retainer, but also to securities on land which are actively 
enforceable and called by Chancery lawyers, equitable liens as distin- 
guished from common law liens. 


Liens may be divided into two groups—legal and judicial. The former 
constitutes a part of substantive law, while the latter a part of the law of 
procedure. 


(e) Old Legal Liens in India 


Now let us begin with liens or charges on immovable property, the 
earliest instance of which in the statute book is furnished by the enactment 
contained in the 13th section of Regulation VIII of 1891, which allows a 
talukdar of the second degree who pays the head-rent and thus saves the 
putni from sale a lien on the tenure—See section 17, clause 5 of Reg. VIII 
of 1819; see also Surnomoyee v Land Mortgage Bank of India ILR (1881)7 
Cal 173. But it seems that payment by a mortgagee of the darpatnion behalf 
of the mortgagor will not be treated as falling under the provisions of this 
special law — Annund v Soobul 1857 SDA 1195. 


This is a very beneficent provision and by the Bengal Tenancy Act a 
similar right is given to any person who is interested in preventing the sale 
of a tenure—Sec. 171, Act VIII of 1885. Cf. sec. 6, Act VIII of 1865 (BC) and 
sec. 62, Act VIII of 1869 (BC). This is a privileged lien and not a mere 
incumbrance in the sense in which the term is used in the Act—Pasupati 
v Narayan (1897)1 CWN 519: ILR 24 Cal 537. Another provision of a similar 
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character, but much less ample, is to be found in sec. 9 of Act XI of 1859— 
Cf. Act Il of 1864 (Mad), sec. 35. 


These enactments rest upon a plain principle of equity, the charges 
created by them being recognised in most systems of law under the name 
of salvage liens, as expression not wholly useless nor absolutely mislead- 
ing, and conveying, notwithstanding the recent protest of an eminent 
English judge, a definite meaning, a recommendation not always pos- 
sessed even by some of the most familiar terms in the English law. In the 
case of Nugender Chunder Ghose v Sreemutty Kaminee Dasi(1863)2 Hay 
75; Marsh 226, although the Act then in force in terms gave only a personal 
remedy to the mortgagee, their Lordships of the Privy Council observed: 
‘Considering that the payment of the revenue by the mortgagee will prevent 
the taluk from being sold, their Lordships would, if that were the sole 
question for their consideration, find it difficult to come to any other 
conclusion than that the person, who had such an interest in the taluk as 
entitled him to pay the revenue due to the Government, and did actually 
pay it, was thereby entitled to a charge on the ta/uk, as against all persons 
interested therein, for the amount of the money so paid’ [(1867)11 MIA 241: 
8 WR PC 17; cf. Dakshina v Saroda (1893)20 IA 160: ILR 21 Cal 142; but 
see Govindpersaud v Soondree 1856 SD 867; Tarineekant v Kishen Mohun 
1859 SD 1454; Manikmulla v Parbutty 1859 SD 515; Shibchunder v 
Anundchunder 1860 SD 65; Jhoo Bhugguth v Tara Hoom Hossein 1864 
WR 132; Andrew v Harris 1852 SD 697; Sonekolee v Ezhar 1855 SD 44]. 


(f) The Kinuram Principle and Co-sharers 


It was thought at one time that the principle laid down by their Lordships 
in Nugender Chunder Ghose's case [(1863)2 Hay 75; Marsh 226] was 
egually applicable to the case of a co-sharer; and even a person claiming 
derivatively under him as lessee or mortgagee who paid off a paramount 
charge on the joint property was not excluded from the benefit of the rule— 
Mohesh v Ram ILR (1879)4 Cal 539: 6 CLR 28; Enayet v Moddonmuni 
(1874)14 BLR 155: 22 WR 411; Nobin v Rup ILR (1882)9 Cal 377; Ram 
v Horakh ILR (1880)6 Cal 549; Luchman v Salig Ram ILR (1886)8 All 384; 
Deo Nundon v Desputty (1877)8 CLR 210 (n); Girdhar v Bhola (1888)10 
All 611; Anandi v Dur Najaf ILR (1890)13 All 195; Parsotam v Jaijit 1890 
AWN 90. But a Full Bench of the Calcutta High Court laid down that a co- 
sharer must rest satisfied with a personal suit for contribution, as any 
payment which might be made by him would not carry with it a right to a 
lien on the property—Kinuram v Muzuffer ILR (1887)14 Cal 809; cf. Khub 
v Pudnanund ILR (1888)15 Cal 542; Gopi v Ishur ILR (1895)22 Cal 800; 
Upendra v Girindra ILR (1898)25 Cal 565: 2 CWN 425. The Allahabad High 
Court, too, took the same view. Sir Johan Edge speaking of the proposition 
that a co-sharer might claim a lien as a ‘starting proposition’ at variance ‘with 
the policy and intention of the Government as disclosed in its legislative 
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enactments’. Now justice, equity and good conscience do not require in 
India to go so far afield as the Irish courts, in order there to seek for, and 
thence to import into India, novel principles of equity, based on unsound 
analogy, and rejected as unsound by judges of such authority as Bowen 
and Fry, L JJ, and not followed by such an authority as the Lord Justice 
Cotton in Fa/cke v Scottish Imperial Insurance Co. [Seth Chitor v Shib ILR 
(1892)14 All 299, 300; cf. Shiamanand v HarlalILR (1896)18 All 471]. In 
Madras, this Irish equity, however, has been naturalised [Seshagiri v Pichu 
ILR (1887)11 Mad 452; Srinivasa v Rama ILR (1893)17 Mad 247: 4 MLJ 
73; Rajah of Vizianagram v Setrucherla ILR (1902)26 Mad 686: 13 MLJ 82; 
Alayakammah v Subbaraya (1905)15 MLJ 216. But see Thanikachella v 
Shudachella ILR (1891)15 Mad 258], though it has been expelled from 
Bombay [Shiv Rao v Pundlik ILR (1902)26 Bom 437: 4 Bom LR 90. But see 
Achut v Hari ILR (1886)11 Bom 318, 319; see also Shaik Idrus v Vithal 
Rakhmaji 1879 Bom PJ 407]. The law on the subject is thus in an unsettled 
state, and must continue in this unsatisfactory condition till the question is 
set at rest by their Lordships of the Supreme Court or by the intervention 
of the legislature. Coparcenary being the rule in India, it is certainly very 
desirable that the rights and liabilities of coparceners should be clearly 
defined, and yet there are perhaps few portions of Anglo-Indian law which 
are in such a fluid condition. The Indian legislature has, it is true, 
occasionally in dealing with certain special matters, embodied in the statute 
book some of the general principles of equity, but the result of such 
fragmentary legislation has been not to assist but rather to embarrass 
Indian judges in the application of such principles to analogous cases not 
covered by statute law—See Upendra v Tara ILR (1903)30 Cal 794; 
Rakhohari v Bipra ILR (1904)31 Cal 975. 


Kinuram's case[Kinuram v Muzuffer ILR (1887)14 Cal 809], furnishes 
an apt illustration of the overshadowing authority of English precedents, 
although for reasons which are not guite obvious, very little respect seems 
to have been paid to the decisions of other foreign courts or to principles 
underlying other systems of law, which are at least deserving of egual 
attention. It seems to be of very grave doubt whether the long catena of 
cases founded upon the judgment of their Lordships in Nugender Chunder 
v Kaminee (1867)11 MIA 241, 258, would have been overruled, but for the 
authority or supposed authority of Fa/cke v Scottish Imperial Insurance Co. 
(1886)34 Ch D 234. It is called supposed authority because the principle 
on which salvage liens are based is not altogether repudiated in the English 
case, though the very name of salvage provoked Lord Justice Fry into the 
expression of a wish that the word would better remain on the other side 
of the channel, where it seemed to have originated. 


It is true, both Sir John Edge and Justice Wilson seem to be of opinion 
that the doctrine of salvage liens, acted upon in some Irish cases, has been 
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authoritatively rejected in England by the Court of Appeal in Falcke v 
Scottish Imperial Insurance Co. (1886)34 Ch D 234, but it is doubtful 
whether that case lays down anything more than that the owner of the 
ultimate equity of redemption is not entitled to claim a charge in the nature 
of salvage against the mortgagee. Another principle involved in the case 
is, that a person who officiously makes a payment, although such payment 
may have the effect of saving another's property, is not entitled to a lien in 
the absence of any acquiscence, or lying by, on the part of the owner, or 
of any request either express or implied in the sense of the English law, 
and the observations of the court with regard to the inapplicability of the 
principle of maritime salvage liens were made with reference to the facts 
of the case. This is shown as well by the arguments of counsel as by the 
judgments of the learned judges who took part in the decision. And Lord 
Justice Cotton, in giving judgment, says: ‘If here there had been circum- 
stances to lead to the conclusion that there was a request by Falcke that 
this premium should be paid by Emanuel, then there would be a claim 
against Falcke or his representative for the money; and | do not say that 
there might not be a lien on the policy’ [(1886)34 Ch D 234, 241]. So also 
Lord Justice Bowen says: ‘The general principle is beyond all question, that 
work and labour done, or money expended, by one man, to preserve or 
benefit the property of another do not, according to English law, create any 
lien upon the property saved or benefitted, nor, even if standing alone, 
create any obligation to repay the expenditure’ [p. 248]. Further on, the 
learned judge, after pointing out that there was no express or implied 
request to Emanuel to make the payment, adds: ‘So much, therefore for the 
idea of a lien or even of a right to be repaid this sum at common law’ [p. 
250]. Similarly Lord Justice Fry says: ‘I exceedingly doubt whether a mere 
request by a mortgagee to his mortgagor, though it might give rise to an 
action for the recovery of the sum paid, would create a lien as against the 
mortgagee upon the property saved by the payment, but it is not necessary 
to discuss that point [p. 252]. The case therefore which is supposed to have 
dug the grave of salvage liens in England only lays down the well-worn 
proposition that no cause of action can arise out of a voluntary payment, 
though maritime salvage is treated on grounds of public policy as an 
exception to the general rule governing officious services. 


(g) Maritime Salvage v Land Salvage 


This brings out the real distinction between maritime salvage and land 
salvage, if the term is used, which though sometimes obscured by the wide 
terms in which the right to claim salvage payments is formulated, consists 
in the fact that in the former it is not at all necessary that the person who 
claims the lien should be under any compulsion to save the property, 
whereas in the case of ordinary salvage an officious payment cannot give 
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rise to any claim for a lien. In India, for instance, if a third party voluntarily 
pays the revenue of an estate, he will not be entitled to recover the money 
either from the owner personally or from the property simply because he 
has saved it. But a very different question arises where the payment is made 
by a person who has an interest of his own to protect, in which case a 
request will be implied by the English law, although it would be, perhaps, 
more scientific to say that an obligation would arise of the nature of a 
contract which is generally known by the name of quasi contract. 


In other words, a mere volunteer cannot, generally speaking, say to the 
owner, ‘| have saved your property by the expenditure of my money, and 
am, therefore, entitled to a lien on that property for reimbursement. The 
person making the payment must have some interest in the property, or 
some right, or duty towards the owner impelling him as it were to make the 
expenditure. And this, it is repeated, is the cardinal distinction between 
maritime salvage liens and those under discussion. As Lord Justice Bowen 
points out, the maritime law for the purposes of public policy and for the 
advantage of trade, imposes a liability upon the thing saved, a liability which 
is a special consequence arising out of the character of mercantile 
enterprises, the nature of sea perils, and the fact that the thing saved was 
saved under great stress and exceptional circumstances. But in cases not 
governed by maritime law, the owner of the saved property is not under any 
liability to repay any money which may have been spent by a mere volunteer. 
Liabilities, it must be remembered, are not to be thrust upon people against 
their will, even though the person who makes the payment should believe 
that he has an interest in making it, if such belief is not well founded [in one 
case, however, a person was allowed to recover payments made by him 
for Government revenue in the honest belief that he had a mortgage on the 
property, but which he was unable to establish — Badaum v Seetul (1866)5 
WR 126. Cf. sec. 9 of Act XI of 1859]. But where a person has an interest 
in the preservation of the property, any payment made by himis compulsory, 
and there is nothing unfair in allowing him a lien for such payment, when 
but for it, the property would have been lost to every one concerned [Angell 
v Bryan (1845)2 J&L 763; Fetherstone v Mitchell (1848)11 Ir Eq 35; Hill v 
Brown (1844)6 Ir Eg 403; O’Geran v McSwiney IR (1858)8 Eq 500; Locke 
v Evans (1823)11 Ir Eq 52; disting. Barber v Roe (1842)4 Ir Eq 692. This 
is also the law in America. The plaintiff, as one of several beneficiaries of 
a life insurance policy, had for some years previous to the death of the 
insured paid the premiums on the policy in order to keep it from lapsing. 
It was held that the plaintiff, as against the other beneficiaries, had an 
equitable lien on the proceeds — Stockwell v Mutual Life Insurance Co. 73 
Pac Rep 833 (Cal): 17 Harvard LR 203). 


The same rule holds good where it is the duty of a person to protect 
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another's property, though he has no pecuniary interest in doing so. Thus, 
where money, the property of a deceased person who died in the City of 
Dublin, was left derelict, and the Metropolitan Police took possession of it 
and retained it in their custody until administration was taken out, it was held 
that the expenses of the police were a salvage claim payable out of the 
assets [Pike, In re, Burke v Burke (1877)23 LR Ir 9). 


(h) Lien Applications 

Though the judgment of the Court of Appeal in Fa/cke v Scottish Imperial 
Insurance Co. [(1886)34 Ch D 234. Followed in /n re Jones’s Settlement 
(1915)1 Ch 373. But as the editor of the Law Quarterly Review points out 
it was not the case of an officious stranger making a payment without 
request, but of a payment made by a party interested in the maintenance 
of the policy, and it is difficult to understand why the analogy of a fine paid 
by a tenant for life of a settlement of renewable leaseholds should not have 
been applied — 31 LQR 257], is not inconsistent with the long line of cases 
beginning with Enait v Moddon (1874)14 BLR 155: 22 WR 411, they cannot 
be reconciled with the decision of Lord Justice Fry in Re Leslie [(1883)23 
Ch D 552], in which the learned judge professes to give an exhaustive list 
of cases in which a person, who pays money in order to preserve the 
property of another, can claim a lien. A person, in the opinion of the Lord 
Justice, can obtain a lien only (a) by contract with the beneficial owner; (b) 
by reason of the right of trustees to an indemnity for money expended by 
them in preserving the trust property; (c) by subrogation to the rights of 
trustees of some person who, at their request, has advanced money to 
preserve the property; and (d) by reason of the right of a mortgagee to add 
to his security money expended in preserving the mortgaged property— 
See Chapters 6 and 9. The judgment of Lord Justice Fry, however, is not 
reconcilable with many earlier cases, two of which only are noticed by the 
learned judge. It is also doubtful how far the classification is really 
exhaustive. In Strutt v Tippet(1890)62 LT NS 475, Lindley, LJ, observes: 
‘| am too cautious to indulge in general propositions, and | am doubtful if 
the propositions in Leslie v French (1883)23 Ch D 552, are exhaustive. Fry, 
LJ, there, after enumerating cases in which a lien is created, says: “| am 
further of opinion that, except under the circumstances to which | have 
referred, no lien is created by the payment of the premiums by a mere 
stranger or by a part owner.” In this case the plaintiffs are mere strangers. 
| do not, however, regard the plaintiff's claim to a lien as necessarily 
excluded by the propositions in Re Leslie, Leslie v French (1883)23 Ch D 
552. If an owner of onerous property agrees with me to indemnify me or 
my property from the burdens on the onerous property which may fall on 
me or my property, and the owner makes default, and | or my property have 
to bear those burdens, | am inclined to think that | should have, as against 
the owner of the onerous property, a lien on it for the money expended by 
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me in bearing that burden which as between him and me he ought to bear. 
| should, in the case supposed, have preserved the onerous property for 
him under circumstances which entitled me to do it at his expense, and | 
do not think that in such a case my sole remedy is by an action for damages 
against him; the existence of such personal remedy would not, | think, 
exclude such lien. | am not aware of any decision inconsistent with this view 
and the principles, on which many cases of equitable lien depend, seem 
to me to support a lien in such case’ [But see O'Loughlin v Dwyer (1872)13 
LR Ir 75, in which it was held that where a lessee who had assigned the 
term was compelled to pay the rent under his covenant, the assignor was 
not possessed of a sufficient interest in the premises to entitle him to make 
a salvage payment and that his only remedy was a personal one as against 
the assignee upon his covenant to indemnify the assignor. Cf. /n re Russel 
(1885)29 Ch D 255]. These remarks would go to show that a person may 
claim a salvage lien in respect of a payment which he has been compelled 
to make, though he may not be interested in the preservation of the property 
which he has saved from forfeiture or destruction. But a mere stranger is 
not entitled to claim any lien. It is true in one case such a right was 
recognised in Ireland in favour of a mere creditor even though his debt was 
disputed [Fetherstone v Mitchel (1846)9 Ir Eq 480]; but this is carrying the 
principle of salvage lien to the very verge of equity. The opinion expressed 
by Fisher that such right may be claimed by any one who lends at the 
instance of an interested person would also seem to be open to criticism, 
at any rate in the absence of a bargain for such security between the parties 
free from all taint of collusion—Fisher’s Mortgage, 6th Ed., s. 524; but see 
Godgeppa v Apaji ILR (1879)3 Bom 237; Huri v Grish (1877)1 CLR 152. 
Cf. Moran v Mitu ILR (1876)2 Cal 58; Baldeo v Miller ILR (1904)31 Cal 667. 


To return to the case of /n re Leslie(1883)23 Ch D 552, Lord Justice Fry's 
classification is also, in one sense open to the objection that it is too wide; 
as it is said, at the close of the judgment, that a lien may also be created 
in favour of a person who makes a payment under a belief in the validity 
of his own title, an observation which would open a wide door to the creation 
of liens, because a really officious payment, and not one merely in the 
technical sense of the word, must be rare, as people do not readily part 
with cash from the philanthropic motive of benefiting a stranger—See 
Neesom v Clarkson (1845)4 Hare 97; Unity Bank v King (1858)25 Beav 
72; Middleton v Magney (1864)2 Hem & M 233. 


1. Part owner.—Before dismissing Kinuram's case [ILR (1887)14 Cal 
809], it may be observed that not only is a part owner entitled in justice and 
equity to alien, but that it is the only appropriate remedy, as the other owners 
are not bound to keep the property against their will, and indeed this is one 
of the arguments employed by the Court of Appeal in Leigh v Dickson 
[(1884)15 OBD 60, 65], where the Master of the Rolls, in holding that one 
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tenant-in-common of a house, who expends money on ordinary repairs, has 
no right of action against his co-tenant for contribution, says: ‘If the law were 
otherwise, a part owner might be compelled to incur expense against his 
will: a house might be situated in a decaying borough, and it might be 
thought by one co-owner that it would be better not to repair it’ But this 
argument, which applies only to a personal action for contribution, alto- 
gether loses its force, if the part owner is restricted to proceedings in rem. 
In the case of a co-sharer he pays the entire revenue of an estate and saves 
it from sale. As the law stands, he may recover the money personally from 
the other owners, though they may be anxious to get rid of the property for 
very good reasons. Now, to compel a person to keep a property against 
his will may be a highly benevolent act, but it is very guestionable justice; 
and it is feared that it would give him very little comfort to be told that English 
lawyers are of opinion that a tenancy-in-common is an anachronism at the 
present day. But no such inconvenience can arise, if the right to recover 
is limited to the res or thing itself, which has been saved by the payment. 


And this seems to be the law in America which is thus stated in Freeman 
on Co-tenancy and Partition: ‘One of the acts that either part owner may 
do without special authority from the others, is to redeem the whole property 
from a prior sale made in solido for the gross amount of taxes due thereon. 
While the other co-tenants may participate in the benefit of the redemption, 
that act of their companion is not binding on them, so far as to impose upon 
them a personal obligation to reimburse him for their proportion of the 
amount necessarily expended in effecting the redemption. The amount thus 
expended may, no doubt, be asserted as a lien against the joint property. 
But beyond this, the co-tenant has no means of enforcing contribution, 
because the other co-tenants had the right to abandon their interest in the 
lands, and to forfeit all claims to it by non-payment of the tax liens against 
it [S. 176]. ‘In the absence of any agreement, therefore, a claim by one co- 
tenant against another for preserving the common property must be limited 
to the enforcement of a lien against such property’ [S. 263]. 


2. Salvage lien and its application.—Going back to the English law, 
we find that, though as a general rule a right to claim contribution as between 
tenants-in-common or coparceners is merely a personal right [Ex p Young 
(1813)2 V&B 242; Ex p Harrison (1814)2 Rose 76; Kay v Johnston (1856)21 
Beav 536. But see Doddington v Hallet(1750)1 Ves Sen 497.Cf. Hill v Hickin 
(1897)2 Ch 579], the principle underlying salvage liens, although the name 
may be unfamiliar to English lawyers, is fully recognised in the system, and 
when its existence is denied, we are reminded of Monsieur Jourdian in 
Moliere's play, who had been talking prose all his life without knowing it 
(Thus in an action by a debenture holder on behalf of himself and all other 
debenture holders, the court will, in a case of emergency, empower the 
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receiver to borrow money as a first charge on the undertaking, in priority 
to the debentures, for the preservation of the property — Greenwood v 
Algesiras Railway Co. (1894)2 Ch 205. Receivers are also constantly in the 
habit of obtaining leave to expend small sums in necessary repairs, which 
are allowed to them in their accounts in priority to all other charges— 
Securities &c. Corporation v Brighton Alhambra 1893 WN 15). 


The well-known lien of consignees of West Indian estates is a recog- 
nition of the salvage principle, which seems to have been originally forced 
on the English courts of equity, owing to the difficulty of carrying on 
cultivation in the colonies without the assistance of consignees in England 
[3 Burge’s Col. Law, 349-359, disting. Moran v Mittu ILR (1876)2 Cal 58, 
where the court refused to extend the right to the members of a firm in 
Calcutta in the habit of financing indigo factories, the factories in their turn 
consigning the manufactured indigo for sale to the Calcutta firm]. On a 
similar principle a right of lien has been conceded to the managers of certain 
undertakings on account of their hazardous and speculative nature— Scott 
v Nesbitt (1808)14 Ves 438. To this rule of eguity also, must be attributed 
the right of a part owner of a ship to apply the gross freight in the first instance 
in payment of the expenses incurred in earning it—Lindley on Partnership, 
7th Ed., p. 392. The lien again of a trustee on the trust property which arises 
out of his right of indemnify himself for money spent in its preservation and 
the lien of the solicitor on property recovered in an action may also fairly 
be described as salvage liens—Bulley v Bulley (1878)8 Ch D 479; Greer 
v Young (1882)24 Ch D 545; Kumar v Hari (1915)20 CWN 537. The lien 
of executors carrying on their testators business properly, for expenses 
incurred by them on the assets set apart for the purpose, or on the entire 
estate when the whole of it is embarked in the trade also rest upon their 
right to claim indemnity—/n re Johnson (1880)15 Ch D 553; Edmonds, Ex 
p (1862)4 DeG F&J 488. Cf. Ex p Garland (1803)10 Ves 110; with Dowse 
v Gorton 1891 AC 190; /n re Brooke, Brooke v Brooke (1894)2 Ch 600; 
Jennings v Mather (1901)1 KB 108, disting. Romanath v Kanai (1894)7 
CWN 104. 


Again, it is settled law that a tenant-for-life of a leasehold, who renews 
it, is entitled to a lien on the renewed lease, because the renewal would 
ensure for the benefit of the remainderman—Jones v Jones (1846)5 Hare 
440, 465. One of two joint tenants, who makes a payment of the renewal 
fines, is similarly entitled to a lien on his co-tenant’s share—Hamilton v 
Denny (1809)1 B&B 199. But see /n re Leslie (1883)23 Ch D 564. Then, 
again, where the real owner encourages a person to spend money on 
property in the mistaken belief that he has a title to it, such person may claim 
a lien for the improvements made by him. The proposition is, however, 
generally stated in a form which leaves it doubtful whether the charge can 
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be actively enforced, but in one case, at any rate, a mortgagee was allowed 
to enforce his security against the owner on the interest of the mortgagor 
which amounted merely to a lien upon the land for his outlay— Unity Banking 
Association v King (1858)25 Beav 72. Many of these liens, however 
disguised, are the salvage liens of the Irish courts and rest upon the same 
equity, which may be summed up in the precept: ‘Thou shalt not unjustly 
enrich thyself at thy neighbour’s expense’ 


Liens, however, are not much favoured by English judges and though 
more largely allowed in equity than at law, they are often only allowed 
indirectly; as equity could not always disentangle itself from the common 
law. Parliament, however, has shown a more liberal spirit, and the right of 
lien of limited owners for money spent in permanent improvements is slowly 
broadening from statute to statute [See 8 & 9 Vict. c. 56; 9 8 10 Vict, c. 101; 
10 & 11 Vict, c.11 and 113. Cf. Dent v Dent(1861)30 Beav 363; In re Eldred's 
Estate (1882)21 Ch D 228; /n re Montagu (1897)2 Ch 8]. But tenant-in- 
common still remains dry in the midst of this refreshing dew. If he spends 
money on improvements or ordinary repairs he cannot recover contribution 
at common law nor is there. any balm for him in equity, unless his co-tenant 
is driven to bring an action for partition; and the court will refuse to give the 
plaintiff the benefit of the increased value of the land, if no allowance is made 
for the expenditure by which it was obtained [such allowance, however, is 
made very grudgingly — See /n re Leslie (1883)23 Ch D 552, 564. Cf. Leigh 
v Dickson (1884)15 OBD 67, 69; /n re Jones (1893)2 Ch 461, 475; In re 
Willis (1902)1 Ch 15]. The reason for this apparent harshness is that a 
tenancy-in-common is regarded in England as an inconvenient kind of 
tenure, if not an anachronism, the evils inherent in it can only be dealt with 
in a suit for partition or sale—See Leigh v Dickson (1884)15 OBD 60, 69. 
In several places of the United States, however, one co-tenant of a house 
or mill may recover contribution from another for necessary repairs, an 
improvement, it must be admitted, on the common law remedy by writ de 
reparatione facienda to which the English law is still moored—Freeman on 
Co-tenancy and Partition, s. 261. Preservation includes reasonably neces- 
sary repairs — Alexander v Ellison 79 Ky 148. In India, properties are very 
frequently held in coparcenary, and although the remedy may in one sense 
be said to be in the hands of the coparceners themselves, a partition, as 
we all know, cannot be had without great delay and expense to the parties. 
It is, therefore, satisfactory to notice that the question in India has been 
decided on broader principles than those recognised by English courts of 
equity, though the remedy is merely personal [Mahomed v Shaista (1870)2 
NWP 248; Buzlool v Gunput (1876)25 WR 170. For the American law on 
the subject, see 27 Harvard Law Rev 397-398. In the Roman law and the 
systems founded on it a lien may be claimed in respect of expenditure 
incurred by a person possessing only a limited estate as well as by one 
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who advances money for the purpose of repairing or rebuilding a house 
— Dig. 20, 2, 1; 3 Burge’s Col. Law, p. 346]. 


3. English practice.—But though still harsh to tenants-in-common, the 
English law discloses a growing sense of the just rights of those who 
honestly spend money on another man’s property. But its ways are rather 
peculiar; for though the benefit of a lien may not be claimed directly, 
notwithstanding the fact that the person who makes the payment is 
interested in the preservation of the property, it will be allowed indirectly 
even to a stranger, as the court will not permit the owner to recover the 
property, except on his making compensation to the person by whom it has 
been preserved. It is true that according to the strict logic of the English 
law, a person who has no right to a property, cannot acquire a lien by merely 
spending money on it, but in practice as opposed to theory, such expen- 
diture, if honestly made, is generally allowed in account. The courts of 
common law were in the habit of escaping this logical deduction by the 
convenient instrumentality of a jury more concerned to administer what they 
thought justice than to maintain the strict rules and rigorous maxims of the 
common law; and the current of modern authority shows that courts of 
equity also applied the same measure of justice which courts of law refused 
to admit in theory but recognised in practice. ln a case in the House of Lords, 
Lord Macnaghten, after pointing out how persons were driven into Chan- 
cery, if they wanted to recover the actual goods which they could not do 
in equity, unless they were willing to make a fair and just allowance, 
concludes with these words: ‘It will have to be determined whether there 
is any rule, founded on principle or authority, which compels the court to 
enforce, as against a defendant who has acted honesily though mistakenly, 
extreme legal rights at the instance of a plaintiff who seeks to avail himself 
of the assistance of the court for the purpose of obtaining an unjust and 
unfair advantage’—Peruvian Guano Co. v Dreyfus Brothers & Co. 1892 AC 
166, 177 (n). Cf. Dakshina v Saroda (1893)20 IA 160:ILR 21 Cal 142, where 
payments made for the preservation of an estate in dispute are spoken of 
as in the nature of salvage payments. 


it may be noted that the rights of a person, who spends money on 
another's property, are made to turn on the position, whether as plaintiff or 
as defendant, which he may occupy in the litigation. The attitude of the 
English courts on the subject is rather perplexing. The person who 
preserves another man’s property is either entitled to be recouped or he 
is not; but surely the right ought not to rest upon the mere accident whether 
he is the plaintirf or the defendant in the action. The doctrine of the Roman 
law, based on the maxim that nobody can acquire a benefit at the expense 
of another, would thus seem to hold good in England, only where the person 
who spends the money is lucky or dishonest enough to drive his adversary 
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into court. Such a rule would only encourage a person-in-possession of 
another man’s property to continue his unlawful possession. The moral is 
plain, and is of a piece with the encouragement which the Court of Chancery 
holds out to a litigant to get in the legal estate, whether honestly or 
dishonestly, if he wishes to acquire an unfair preference over another [The 
tangled state of the English and American law on the subject may be 
gathered from the classical work of Story—Story’s Equity, ss. 1234, 1236, 
1237; Keener on Quasi Contracts, p. 377, et seq.; cf. Eastern Mortgage dc. 
Ltd. v Rebati (1906)3 CLJ 260). 


The law in England is thus in a somewhat nebulous state and the position 
of the salvor somewhat precarious. In the Roman law, as we know, there 
were many obligations which though they could not be the foundation of 
an action could yet be the basis of a plea. The Praetor would not actively 
enforce them, it is true; but he did not absolutely refuse to recognise them. 
The same hesitation in giving full play to the Chancellor's desire to cast out 
archaisms from the law marks the progress of English equity jurisprudence, 
in which the maxim ‘he who seeks equity must do equity’, which is confined 
only to the suppliant for justice stands out as a survival and carries back 
to a time when judicial authority was yet in its infancy and could not 
completely command the submission of the defendant to a hostile judg- 
ment—See Maine’s Early History of Institutions, p. 275, et seq. 


Thus, although equity is much more in accordance with common sense 
than the common law, and although some of its doctrines are still refining 
themselves, it is not altogether free from the reproach of technicality, and 
there are parts which is to use an expression from physiology, unmistakable 
evidence of ‘arrested growth’. This is very clearly pointed out by Sir Henry 
Maine in a passage in his Ancient Law in which he draws an interesting 
parallel between Roman and English equity: ‘There are two features which 
they have in common. The first may be stated as follows: Each of them 
tended, and all such systems tend, to exactly the same state in which the 
old common law was when equity first inténded with it. A time always comes 
at which the moral principles originally adopted have been carried out to 
all their legitimate consequences, and then the system founded on them 
becomes as rigid, as unexpansive, and as liable to fall behind moral 
progress as the sternest code of rules avowedly legal. Such an epoch was 
reached at Rome in the reign of Alexander Severus, after which, though 
the whole Roman world was undergoing a moral revolution, the equity of 
Rome ceased to expand. The same point of legal history was attained in 
England under the chancellorship of Lord Eldon, the first of our equity 
judges, who, instead of enlarging the jurisprudence of his court by indirect 
legislation, devoted himself through life to explaining and harmonising it. 
If the philosophy of legal history were better understood in England, Lord 
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Eldon’s services would be less exaggerated on the one hand and better 
appreciated on the other than they appear to be among contemporary 
lawyers. Other misapprehensions, too, which bear some practical fruit, 
would perhaps be avoided. It is easily seen by English lawyers that English 
equity is a system founded on moral rules, but it is forgotten that these rules 
are the morality of past centuries — not of the present — that they have 
received nearly as much application as they are capable of, and that though, 
of course, they do not differ largely from the ethical creed of our own day, 
they are not necessarily on a level with it. The imperfect theories of the 
subject which are commonly adopted have generated errors of opposite 
sorts. Many writers of treatises on equity, struck with the completeness of 
the system in its present state, commit themselves expressly or implicitly 
to the paradoxical assertion that the founders of the chancery jurisprudence 
contemplated its present fixity of form when they were settling its first basis. 
Others again complain — and this is a grievance frequently observed upon 
in forensic arguments — that the moral rules enforced by the Court of 
Chancery fall short of the ethical standard of the present day. They would 
have each Lord Chancellor perform precisely the same office for the 
jurisprudence which he finds ready to his hand, which was performed for 
the old common law by the fathers of English equity. But this is to invert the 
order of the agencies by which the improvement of the law is carried on. 
Equity has its place and its time; but | have pointed out that another 
instrumentality is ready to succeed it when its energies are spent’ [Maine's 
Ancient Law, pp. 68-70; Walton's Introduction to Roman Law, p. 33. And see 
the observations of Jessel, MR, in Johnson v Crook (1879)12 Ch D 639, 
649; though in /n re Hallett's Estate (1880)13 Ch D 696, the learned judge 
speaks of the doctrines of equity as progressive. ‘It seems to me’, and Lord 
Halsbury, ‘a very formidable proposition indeed to say that any court has 
a right to enforce what may seem to it to be just, apart from common law 
or statute.’ — Ruabon Steamship Co. Ltd. v London Assurance 1900 AC 6, 


9). 
(i) India’s Application of Equity 

The lesson thus indirectly conveyed is not perhaps always borne in mind 
by Indian judges, who seem sometimes to forget that equity in India has 
not yet crystallised into a system but possesses all the fluidity which 
characterised it in England before it hardened in its present shape. It may, 
no doubt, be said that no one can trust an Anglo-Indian judge with the power 
of building up a new system without giving additional point to Selden’s well- 
known saying, but there would be very little danger of any rash experiments 
being made under the name of equity and good conscience, as the 
professional learning, and the professional prejudices of the English 
lawyers, who presided over the superior courts in India, will always prevent 
any hasty or unnecessary departure from the English law. 
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It may be aaded that various liens are recognised by the Roman law and 
the Continental codes, and they find no place in the English system— 
Hunters Homan Law, 2nd Ed., pp. 443-445; Code Napoleon, Arts. 2101- 
2104; Kelleher's Mortgage, pp. 17-18. The lien of the lender, who advances 
money for the purchase of land, or for repairing a building, or of the architect 
or labourer employed in the construction of any works, is not recognised 
by the English Court of Chancery, though the claim of the latter to a lien 
has been admitted by the legislature in America, where it attaches not only 
when a building is newly erected but also when an existing building is 
substantially altered or enlarged—Jones, s. 479a. Similarly, in India under 
the Assam Labour Acts, the wages of labourers are leviable out of the land, 
forming a primary charge upon the estate into whosesoever hands it may 
pass—/n re The Indian Companies Act (1886)2 Ind Jur (NS) 180; cf. section 
110 of Act | of 1882. See also the repealed Acts Ill of 1863 and VI of 1865 
(BC). It would be difficult to deny that architects and labourers have in such 
cases at least as strong an ‘equity’ in their favour as the unpaid vendor— 
Code Napoleon, Art. 2103. But unless legal liens are to be multiplied to an 
indefinite extent the lien must be drawn somewhere. And the question is: 
where? The answer is that a claim to a lien should be allowed only in the 
case of salvage payments made by a person either in the discharge of a 
duty which he owes to the owner or for the protection of some interest of 
his own which might otherwise be jeopardised. In all other cases, the parties 
may be safely left to take the consequences of their own want of caution. 


It may be concluded that where the services are not rendered either 
officiously by a stranger or with the object of gaining undue preference, the 
extension of the principle which underlies maritime liens to land salvage 
cannot work injustice to any person. A. rule of law, which was recognised 
in Roman jurisprudence and which is still preserved in the systems founded 
upon it, a rule administered daily in Ireland and not unknown even in 
America, cannot surely rest on a mere plausible equity and, therefore, the 
views of Justice Mitter did not prevail in Kinuram's case ILR (1887)14 Cal 
809. 


It is now time to pass on to other kinds of lien, most of which have been 
borrowed from the English law. In the absence of any specific rule, the Indian 
courts are bound to administer the principles of equity and good con- 
science, and thus a good deal of English law has not unnaturally worked 
its way into Indian jurisprudence. 


It is, therefore, proposed to give a short outline of the liens recognised 
by the English Court of Chancery, pointing out those that have been 
adopted in India. Foremost among them is the lien of the unpaid vendor 
for the purchase money. It is defined by Lord Eldon in Mackreth v Symmons 
[(1808)15 Ves 328. But there is no lien, if one purchaser advances more 
than his share of the purchase money — Dart, p. 1050] thus: ‘Where the 
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vendor conveys, without more, though the consideration is upon the face 
of the instrument expressed to be paid, and by a receipt endorsed upon 
the back, if it is the simple case of a conveyance, the money or part of it 
not being paid as between the vendor and vendee, and persons claiming 
as volunteers, upon the doctrine of this court, which, when it is settled, has 
the effect of contract, though perhaps no actual contract has taken place, 
a lien shall prevail —in the one case, for the whole consideration; in the other, 
for that part of the money which was not paid’ [Eldon, LC, seems to have 
thought that the vendor's lien is allowed in the civil law; but see Pothier, Tr 
de L Hypoth, c. 1, § 1, Art. 3, and Basnage des Hypoth, c. 14, p. 304, cited 
in Burge, Vol. Ili, p. 337. In England the vendor's lien for unpaid purchase 
money, and the purchaser's lien for money paid prematurely, both extend 
to personal property — Davies v Thomas (1900)2 Ch 462; Swainston v Clay 
(1863)3 DeG J&S 559, 569; /n re Stucky (1906)1 Ch 67]. But there is a 
serious objection to the introduction of this doctrine into the Indian system 
on account of the number of refined distinctions which have clustered round 
it in the English law, and which are likely to be introduced with it in spite 
of the observation of the Judicial Committee that under the Transfer of 
Property Act, the charge in favour of the vendor stands in quite a different 
position from a vendor's lien in equity, as it is conceded by their Lordships 
that English cases might be useful for the purpose of illustration—Webb 
v Macpherson (1903)30 IA 238: ILR 31 Cal 57: 8 CWN 41. In the English 
law, a vendor may waive his lien either expressly or by implication, and the 
circumstances which will be sufficient to raise an inference of waiver have 
given rise to a cloud of distinctions which are extremely subtle, and which 
have produced such a degree of uncertainty that Lord Eldon was obliged 
to remark: ‘It would have been better at once to have held, that the lien 
should exist in no case, and the vendor should suffer the consequences 
of his want of caution; orto have laid down the rule the other way so distinctly, 
that a purchaser might be able to know, without the judgment of a court, 
in what cases it would not exist. 


It has been held in England that the lien exists, even when the money 
is secured to be paid at a future day—Winter v Anson (1827)3 Russ 488. 
Again, the mere taking of a security does not amount to an abandonment 
of the lien. If, however, the vendor takes a totally distinct and independent 
security, it will then become a case of substitution for the lien. The question, 
in all such cases, is whether or not the circumstances show a clear and 
unequivocal intention to give up the lien, to which it is not always possible 
to give a clear and unequivocal answer. It is, therefore, to be regretted that 
the doctrine should have worked its way into Indian law. It rests upon 
grounds altogether different from those on which the lien of the salvor has 
been recognised. In the case of a vendor of land, it is always open to him 
to protect himself against the consequences of the fraud or insolvency of 
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the purchaser; and if he does not choose to take the most ordinary 
precautions, he hardly deserves much sympathy. The case of a person, who 
is obliged to make a payment for the protection of his own interest, is, 
however, essentially different. But there is another, and a still serious, 
objection, which applies to all legal liens alike. They may be created without 
any written instrument and are, therefore, wholly untouched by the 
Registration Acts. They, however, confer rights in rem, and it would certainly 
be a great hardship, if they could be enforced against bona fide purchasers 
for value. It is known how that is guarded against in England. The right being 
merely ‘equitable’, the English Court of Chancery, acting upon a well-known 
doctrine, will not suffer it to be enforced against a bona fide purchaser for 
value of the legal estate without notice of the lien; though as between two 
merely equitable titles, the rule gui prior est tempore potior est jure holds 
good, unless there is something to displace the prior equitable lien— 
Mackreth v Symmons (1808)15 Ves 350; Sugden, 14th Ed., 682. But see 
Rice v Rice (1853)2 Drew 73. The doctrine itself is a curious illustration of 
the way in which the rights and obligations of parties have been gradually 
moulded by equity. However, in archaic law it was not easy to make a secret 
transfer of land. The transaction had to be carried out with a number of 
solemnities which served to give it publicity, and the omission of any one 
of them was fatal to the validity of the transfer. It is hardly necessary to 
observe that a rigid adherence to the doctrine in modern days must have 
been attended with considerable hardship, and the Court of Chancery, 
therefore, allowed in certain cases the same relief to a suitor as if he had 
acquired a real right, notwithstanding his inability to make out a complete 
legal title. But in order to prevent injustice to third persons, equity allowed 
the peculiar defence known as a plea of purchase for value without notice. 


In countries in which this peculiar defence is not admitted, the same 
object is accomplished by the hypothec books in which all transfers of real 
rights are carefully entered. In the French Code, for instance, the registra- 
tion of legal mortgages is as compulsory as the registration of conventional 
securities [Code Napoleon, ss. 2106-2109; for a discussion of the French 
law on the subject, see Courtaux v Hewetson 1875 LR 6 PC 407]. But the 
Indian statute does not insist on the registration of such transactions. This 
fact, of itself, ought to induce Indian courts to be cautious in the admission 
of legal liens. If, however, we adopt the law as administered by the English 
Court of Chancery on this subject, the eguitable defence upon to a 
purchaser for value should also be admitted. It may, no doubt, be said that 
it would be inconsistent with the logic of the law to hold that a real right may 
not be enforced against a subseguent purchaser; but, as observed by an 
eminent jurist, logical antinomy is more easily to be borne than a rule which 
fails to do justice between man and man. 


in India, the lien of the unpaid vendor seems to have been very much 
taken for granted, but it is now too late to dispute the right [See sec.55(4)(b) 
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of the Transfer of Property Act. Cf. Umedmal v Davabin ILR (1878)2 Bom 
547; Ramlakhan v Bandan iLR (1880)2 All 711; Trimalrav v Municipal 
Commissioners of Hubli ILR (1878)3 Bom 172; Yellappa v Mantappa 
(1866)3 Bom HC (ac) 102; Hariram v Denaput ILR (1882)9 Cal 167; 
Roghubor v Goodur (1866)2 Wym 7; Ghousiah v Rustumjah ILR (1889)13 
Mad 158; Virchand v Kumaji ILR (1892)18 Bom 48, where the lien was 
allowed, although security was given for the purchase money, which, 
however, could not be given in evidence because the deed was unregis- 
tered]. In one case, it was argued that a creditor of the vendor was entitled 
to enforce the lien, because, by mutual agreement between the vendor and 
the vendee, the purchase money was to be paid by the vendee to the 
creditor, who claimed by virtue of that agreement a prior lien over a 
mortgage executed by the vendee. But the court refused to countenance 
such a proposition, adding that, although an unpaid vendor has a lien on 
the property, a creditor of the vendor cannot claim any such right—Hariram 
v Denaput ILR (1882)9 Cal 167. In another case, a second vendee-in- 
possession attempted to resist an action of ejectment by a prior purchaser 
till the balance of the purchase money was paid, the second vendee 
claiming to be the representative of the vendor, but the contention was 
overruled [Ramlakhan v Bandan ILR (1880)2 All 711]. There may, however, 
be exceptional cases in which a third person advancing the purchase 
money or a part of it may claim the benefit of the vendor's lien, although 
it has not been formally assigned to him [Dryden v Frost (1838)3 Myl 8 Cr 
673; Neesom v Clarkson (1845)4 Hare 97; cf. Meux v Smith (1843)11 Sim 
410; Sankunni v Narayanan ILR (1893)17 Mad 282: 4 MLJ 64]; and it seems 
that in England, the unpaid vendor may also claim a lien for money 
advanced by him to the purchaser for improvements—Ex parte Linden 
(1841)1 Mont D&D 428. The learned editors of White and Tudor’s Leading 
Cases, however, say that the case does not seem to go as far as this—W2A&T, 
Vol. ll, 8th Ed., p. 956. But in India the vendor's lien has not received such 
a wide extension. 


A lien arises in English law in favour of a purchaser for purchase money 
prematurely paid by him. And it seems that if the purchaser has entered 
into an agreement for the sale of the estate to a third person and then the 
first purchaser goes off, such third person would be entitled by subrogation 
to the lien possessed by the first purchaser—Aberaman Ironworks v 
Wickens 1868 LR 4 Ch 101. In English law, the vendor is said to be a trustee 
for the purchaser to the extent of the purchase money paid by him, and this 
is the foundation on which the purchaser's right to a lien rests in equity— 
Rose v Watson (1864)10 HLC 672, 683; Levy v Stogdon (1898)1 Ch 478, 
affid. (1899)1 Ch 5. Cf. Whitbread 8 Co. v Watt(1901) Ch 911, affid.(1902)1 
Ch 835; Ridout v Fowler (1904)1 Ch 658. Disting. Ridout v Fowler (1904)2 
Ch 93. But in India, nobody would describe the vendor as a trustee for the 
purchaser, and that even in England, Lord St. Leonards seems to have 
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doubted the propriety of recognising a lien in favour of the vendee. His 
Lordship. says: ‘Where a lien is raised for purchase money under the usual 
equity in favour of a vendor, it is for a debt really due to him, and equity 
merely provides a security for it. But in the case under consideration, equity 
must not simply give a security for an existing debt, it must first raise a debt 
against the express agreement of the parties. The purchase money was 
a debt due to the vendor, which, upon principle, it would be difficult to make 
him repay. What power has a court of equity to rescind a contract like this? 
The question might perhaps arise if the vendor was seeking relief in equity, 
but in this case he must be a defendant. If it should be admitted that the 
money cannot be recovered, then of course he must retain the estate also 
until some person appears who is by law entitled to require a conveyance 
of i"—Sugdon on Vendors, 14th Ed., Ch. 7, p. 295. But like the lien of the 
unpaid vendor, the purchaser’s lien for purchase money prematurely paid 
by him seems to have been taken for granted in India, as a doctrine based 
upon the most unimpeachable equity. It would, however, be idle to criticise 
a rule which has now found a place in the statute book—Section 55(6)(b) 
of the Transfer of Property Act; Mirasa Ravuthan v Abdul (1897)7 MLJ 234. 


There is also on dissolution a lien in favour of partners on the partnership 
estate in satisfaction of any demands arising out of the partnership 
business—Ex parte King (1810)17 Ves 115; cf. section 262, Contract Act. 
A similar lien may be claimed by joint purchasers where the transaction is 
in the nature of a partnership, as distinguished from a mere joint occupation, 
not associated with a joint adventure—Cf. Rigden v Valliar(1751)2 Ves Sen 
252, 256; Lake v Gibson (1671)1 Eg Ca Abr 291 with Kay v Johnston 
(1856)21 Beav 536; Ex parte Gemmell (1843)3 MD 8% DeG 198. And Lord 
Lindley thinks that by analogy to this rule, a company is also entitled to a 
lien on the shares of its members, except where there is an unrestricted 
right of transfer [Lindley on Companies, p. 456]. But though while the 
partnership lasts, the lien would override the whole of the partnership 
property, after dissolution the charge would attach only to what was 
partnership property at the time of such dissolution, and not to any property 
which may be subsequently substituted for the old stock-in-trade. The lien 
of the partner is thus somewhat different in its nature from the security of 
a mortgagee on a varying stock-in-trade—Lindley on Partnership, 7th Ed., 
pp. 388-389; cf. Stocken v Dawson (1845)9 Beav 239: 17 LJ Ch 282 with 
Payne v Hornby (1858)25 Beav 280; Ex parte Morley (1873)8 Ch App 1026. 
It is hardly necessary to point out that, though a person who purchases a 
share of a partner takes it subject to the lien of the other partners, the rule 
does not hold good in the case of a person purchasing any specific chattel 
from one of the partners in good faith—Cf. Cavander v Bulteel 1873 LR 9 
Ch 79 with /n re Langmead's Trusts (1855)20 Beav 20; affid. 7 DeG M&G 
353. 
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It is also a well-established rule of equity that a cestui que trustcan claim 
a charge on property purchased with trust money. In one case, it was argued 
that where there is a tortious conversion, as the cestui que trust was not 
bound to accept the investment, he could not be permitted to assert a 
specific lien, but could only come in as a general creditor. But the distinction 
was disallowed. ‘An abuse of trust’, said Lord Ellenborough, ‘can confer no 
rights on the party abusing it nor on those who claim in privity with him— 
Taylor v Plumer (1815)3 M&S 562, 574. See the whole law discussed in 
In re Hallett's Estate (1879)13 Ch D 696. And this rule applies in every case 
in which one person stands to another in a fiduciary relation; and it makes 
no difference whether the money is applied directly or indirectly in the 
investment—Hopper v Conyers (1866)2 Eq 549. 

Several other descriptions of liens are also recognised by the law. A 
solicitor, for instance, has a lien on the fruits of any judgment which may 
be recovered by him—a privilege, it is added, comparatively modern and 
apparently denied to other classes of practitioners— Wilkins v Carmichael 
(1779)1 Doug 101; see Joyram v Bhukloo 1857 SD 200. The lien extends 
over the estate of an infant, the costs being treated as in the nature of 
necessaries—Watkins v Dhumnoo ILR (1881)7 Cal 140; Kumar v Hari 
(1915)20 CWN 537. But the lien will not be allowed to override the right 
of a party to a set-off, at any rate, where the mutual payments are under 
the same decree—Baikesserbai v Narranji ILR (1880)4 Bom 353; Brijnath 
v Juggernath ILR (1879)4 Cal 742. Nor will the claim of the solicitor on the 
fruits of his labour prevent a litigant from compromising an action without 
the knowledge of his attorney, with the honest intention of ending the 
litigation. But no payment can be made under the compromise to the 
prejudice of the solicitor’s lien, after notice to the person liable to make the 
payment—Khetter v Kally ILR (1898)25 Cal 887. A solicitor, who discharges 
himself properly, does not forfeit his lien— Clover v Adams (1881)6 OBD 
622; but see McCorkindale, in re ILR (1880)6 Cal 1 but his lien would be 
subject to a first charge in favour of the solicitor, who is employed at the 
time the fund is recovered—/n re Wadsworth (1886)34 Ch D 155; cf. Orr 
v Norendra ILR (1892)19 Cal 368. 

In England a solicitor is entitled to a statutory charge upon real property 
which he has recovered or preserved for the benefit of his client—23 8 24 
Vict., c. 127, § 28. But though there is no such law in the Indian statute book 
it would seem that the lien of a solicitor in India is not confined to moveable 
property—Kumar v Hari (1915)20 CWN 537. 

A person, who has paid money in discharge of an insurance upon 
property which has been destroyed or damaged, has also a lien upon any 
money which may be recovered by the owner in the shape of salvage. ‘The 
person originally sustaining the loss was the owner, but after satisfaction 
made to him, the insurer—Per Lord Hardwicke in Randal v Cockran 
(1748)1 Ves Sen 98; see also Blaauwpot v DaCosta (1758)1 Eden 130; 
White v Dobinson (1844)14 Sim 273. 
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Maritime liens form also a very important class of securities, but they 
are of very little practical importance to the purely Indian lawyer, who is not 
entitled to practise on the Original Side of the High Courts in India—see 
on the subject, Fisher, ss. 567-582; Robbins, 1390-1399; Currie v McKnight 
1897 AC 97; The Varitas, 1901 P 304. But Justice Holmes has established 
conclusively that maritime law is, in a great measure, a survival of the 
fetishistic notion of the liability of inanimate objects. As pointed out by the 
learned author, a ship is the most living of inanimate things and the seeming 
peculiarities of the maritime law become consistent and logical only by 
supposing the ship to be endowed with personality—Holmes’ Common 
Law, pp. 26-33. It would not perhaps be wrong to attribute to the same source 
the rule laid down in The Bold Buccleugh[(1851)7 Moo PC 267], that where 
a maritime lien attaches to a ship by reason of collision with another, it will 
adhere to the vessel though it may afterwards pass into the possession of 
a bona fide purchaser for value. 


In India, the land revenue is generally spoken of as a paramount charge, 
but it would not be quite correct to say that there is any charge, properly 
speaking, in favour of the State. The Bengal Tenancy Act, however, in sec. 
65 expressly declares that the rent due to the landlord is a first charge on 
the tenure. The right of distraint possessed by landowners in India is also 
in the nature of a legal lien which would apparently take rank above other 
charges—Geetum v Buldeo (1872)4 NWP 76; Fatima v Hansi ILR (1887)3 
All 244. 


The right of one of several mortgagors on redemption, to hold the shares 
of his co-mortgagors as security for the money spent in redeeming their 
interest, properly falls under the head of subrogation and will be discussed 
in Chapter 8, post. A mortgagee’s claim to follow the proceeds when the 
mortgaged property is converted into money is also sometimes spoken of 
as a charge on the money, but in such cases there is no real alteration in 
the nature of the mortgagee’s security, which is merely transferred from the 
land to the purchase money; as, for instance, where an estate is sold for 
arrears of revenue or compulsorily acquired under the Land Acquisition Act. 


(j) Tacit Liens 

This short sketch of securities created by operation of law would be 
incomplete without some account of tacit liens as they are called in the 
Roman law, and the various systems which have been derived from it. 
These liens divide themselves into two classes, the first reaching over all 
the debtor's property and the second over only specific property. Under the 
first class, comes the pledge right possessed by the treasury, by a ward, 
and a married woman, severally over the property of the public debtor or 
of the guardian and the husband in respect of claims for guardianship and 
dower. Under the second class, comes the right of the landlord over the 
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invecta and illata of the tenant and the fruits of the land. The right of aperson 
who advances money expressly to rebuild a house or pays the cost of 
rebuilding it also falls under this class—Hunter’s Roman Law, 2nd Ed., pp. 
443-445; Salkowski, p. 490. These liens known as privileged, took prece- 
dence over all securities on the same property, whether prior or contem- 
poraneous—Salkowski, p. 495. But, though admitted in most Continental 
systems [Burge, Vol. lll, pp. 314-337], they are not directly recognised by 
the English law. The landlord, however, has a right of distraint which 
practically amounts to a privileged lien [For other cases in which priority 
may be claimed, see Henley and Co., in re (1878)9 Ch D 469; cf. Secretary 
of State for India v Bombay Landing and Shipping Co. (1868)5 Bom HC 
23; Bell v Municipal Commissioners of Madras ILR (1902)25 Mad 492; 
Gayanoda v Buttokrishna ILR (1906)33 Cal 1040: 10 CWN 857; see also 
Burge, Vol. Ill, p. 318]. 


1. The creditor in Mahomedan law.—Though a moot point at one time, 
it is now setiled that the creditor of a deceased Mahomedan cannot follow 
his estate into the hands of a bona fide purchaser for value; but it is 
sometimes said that a Mahomedan widow has a lien on the estate of her 
husband for dower due to her. The question was very fully discussed in the 
case of Mir Meher Ali v Amanee [(1869)11 WR 212: 2 BLR (acj) 306; see 
also Enayet v Romjan (1868)10 WR 216; Wahidoonissa v Subrattun 
(1870)14 WR 239; Humeeda v Budleen (1872)17 WR (PC) 525; Begum v 
Doolee (1873)20 WR 92; affid. Bazayet v Dooli ILR (1878)4 Cal 402: 5 IA 
211; cf. Yasin v Muhammad ILR (1897)19 All 504], and the court after a 
review of the authorities, came to the conclusion that the widow has no 
special charge on the property, but ranks pari passu with other creditors. 
But dower, like every other debt, must be paid before the heirs are entitled 
to take anything, and the authorities show that a Mahomedan widow, in 
possession of her husband's estate, under a claim for dower, has alien upon 
it as against the other heirs, and is entitled to the rents and profits till her 
claim is satisfied—See Macnaghten's Precedents, case 24, p.275; Bunday 
v Chotee NWPHC (1866)1 Agra 273; Janee v Amatool (1867)8 WR 51; 
Ahmed v Khodeja (1868)10 WR 368; Umed v Saffiham (1869)3 BLR acj 
175; Imdad v Hosseinee (1869)2 NWP 327; Balund v Janee (1870)2 NWP 
319; Ufjool v Ladlee (1870)2 NWP 325; Kulsoom v Kurban 1845 SD 317: 
Bachun v Hamid (1871)4 MIA 377: 17 WR 113; Tajem v Wahed (1874)22 
WR 118; Azezullah v Ahmed ILR (1885)7 All 353; Womatul v Mirunnissa 
(1868)9 WR 318; Amani v Mahomed ILR (1894)16 All 225; affid. ILR 
(1895)17 All 93; Selamut v Mowla (1866)5 WR 194; Meerun v Najeebun 
NWPHC (1867)2 Agra 335; Ameerun v Ruheemun NWPHC (1 867)2 Agra 
362; Amanut v Bashir ILR (1894)17 All 77; Benazir Begam v Ahmedyr 
(1900)1 PLR (0j) 333. The position of the widow is not that of a usufructuary 
mortgagee—Ghulam v Sagir ILR (1901)23 All 432. But the right of the 
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widow is a purely personal right, which can neither be alienated by her nor 
inherited by her heirs—A/i v Azizullah|LR (1883)6 All 50; Hadi v Akbar ILR 
(1898)20 All 262. 


2. The position of creditor in Hindu law.—A similar right is sometimes 
put forward on behalf of the creditor of a deceased Hindu, but it is now 
conclusively settled that a creditor has no lien on the assets in the hands 
of the heir, and cannot, therefore, reach any property which has been 
transferred by the heir in good faith to a third party. Sir Thomas Strange, 
indeed, in his book on Hindu Law, says, ‘debts are a charge on the 
inheritance, and that they follow the assets into whatsoever hand it comes’ 
[Strange's Hindu Law, Vol. 1, p. 166]. And the learned author cites the very 
high authority of Colebrooke in support of his opinion—Strange’s Hindu 
Law, App., p. 282. There is also the text of Katyayana: ‘If any debts exist 
against the father, his son shall not take possession of his effects. They must 
be given to his creditors—Stokes' Vyabhara Mayukha, p. 122. Indian courts, 
however, have laid down a different doctrine, although it may fairly be 
doubted if this is not one of the many instances in which English lawyers 
have unconsciously engrafted the doctrines of their own law, moulded by 
the growing necessities of the country, on a system comparatively archaic, 
and not shaped by such economic considerations. The Sudder Dewanny 
Adalut, presided over by judges not so familiar with English law, adhered 
to the doctrine laid down by Strange and Colebrooke. But the law has been 
differently interpreted in later decisions—Zaburdust v Inderman NWPHC 
(1866)1 Agra 71 (FB); see also Bindabund v Ootum (1842)1 Fulton 33; 
Annopurna v Gunga (1865)2 WR 296; Jamiatram v Parbhus (1872)9 Bom 
HC 116; Greender v Mackintosh ILR (1879)4 Cal 897; Veerasokkaraja v 
Papia ILR (1902)26 Mad 792: 13 MLJ 258. 


It would seem that under the Hindu law, although a widow has, in a 
certain sense, a lien on the estate of her deceased husband for mainte- 
nance, the charge cannot be enforced against a bona fide purchaser for 
value; for it is only a floating charge, which does not crystallise till some 
specific property is set apart either by agreement or by a decree of court— 
Ramchurn v Jasooda NWPHC (1867)2 Agra 134; Narain v Shonamalee 
ILR (1873)1 Cal 365; Bhagabati v Kanailal (1872)8 BLR 229: 17 WR 433n; 
Lakshman v Sarasvatibai (1875)12 Bom HC 69; Nistarini v Makhanlal 
(1872)9 BLR 11: 17 WR 432n; Maniyam v Maniyum ILR (1882)6 Mad 83; 
Soorju v Chowrasi ILR (1884)11 Cal 102; Laksman v Satyabhama ILR 
(1877)2 Born 494; Beharilalji v Rajbai ILR (1898)23 Born 342; cf. Gurdayal 
v Kaunsilla ILR (1883)5 All 367; disting. Goolab v Collector of Benares 
(1847)4 MIA 246; Heera v Kousilla NWPHC (1867)2 Agra 42. The law, which 
was previously in a somewhat nebulous condition, has now been settled 
by the Transfer of Property Act [Section 39, Transfer of Property Act, 1882]. 
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3. No lien for price of seed.—A notion also seems to prevail that in India 
there is alien on an indigo factory, or at least upon the produce of the factory, 
for the price of seed supplied to it. But the proposition rests on no authority, 
and was expressly negatived in the case of Monohur Dass v McNaghten 
ILR (1877)3 Cal 231; cf. Mess v Hay 1899 AC 233. It is, however, curious 
to observe that the Code Napoleon recognises a lien in the nature of a 
privileged hypothecation for sums due for seed corn or the expenses of the 
harvest of the year, on the value of such harvest—Code Napoleon, Art. 
2102. But the only instance of such liens in India was furnished by Reg. 
VI of 1823, which creates a charge on indigo cultivated with money 
advanced by pianters, who are mostly Europeans, but such charge is not 
entitled to priority over the landlord's claim for rent—Sections 2 8 4, clause 
Di z 

(k) Modern Statutory Liens 

1. Possessory lien.—Now to conclude with a few words on possessory 
liens — a very imperfect class of securities when confined to a bare right 
of detention, without the means of obtaining material satisfaction. The 
Contract Act, following the English law on the subject, divides liens into two 
classes — special and general. A special lien authorises the holder of the 
goods to retain them only till the particular debt in respect of the goods is 
paid. But a general lien extends to any balance which may be due from the 
owner to the holder of the goods. Special liens, it should be noticed, are 
favoured by the law; but general liens are regarded with jealousy— 
Rushforth v Hadfield (1806)7 East 224. Bankers, factors, wharfingers, 
attorneys of a High Court, and policy-brokers are alone entitled to a general 
lien—Kunhan v Bank of Madras ILR (1895)19 Mad 234. But they can claim 
it only if the goods have been bailed to them as filling the particular character 
which gives them such a right—Dixon v Stansfield (1850)10 CB 398; Miller 
v Nasmyth's Patent Press Co. ILR (1882)8 Cal 312. Section 171 of the 
Contract Act might seem, at first sight, to limit the lien of an attorney only 
to goods bailed to him, but this is not so, as a more extensive lien is 
recognised in his favour; but the lien which attaches to the fruits of a 
judgment or decree is not a mere possessory lien, and is not, therefore, 
dealt with in the chapter on Bailments. 


A particular lien may be claimed by any person who has bestowed labour 
on goods bailed to him either by the owner or by some person who is 
expressly or impliedly authorised by him to do so, but not where the bargain 
is made by a stranger—Buxton v Bangham (1834)6 C&P 674; Keene v 
Thomas (1905)1 KB 136. As to the kind of possession or control necessary 
to create a lien, see The Tergeste 1903 P 26: 87 LT 567: 19 TLR 63. Where 
a person does work under an entire contract with reference to goods 
delivered at different times, he could be entitled to a lien on all the goods 
delivered to him for charges in respect of any of such goods, because there 
is but one contract—Chase v Westmore (1816)5 M&S 180; Miller v 
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Nasmyth's Patent Press Co. ILR (1882)8 Cal 312. On the other hand, no 
lien can be claimed where there is an express contract, unless it is 
performed in its entirety—Skinner v Jager ILR (1883)6 All 139; cf. Lilley v 
Barnsley (1845)1 Car & K 344, disting. The Tergeste 1903 P 26: 87 LT 567: 
19 TLR 63. There is no lien where the article is not improved but merely 
maintained in its former condition — Hatton v Car etc. (1915)1 Ch 621. 


An agent is entitled to a lien on the property of the principal whether 
movable or immovable, which may come into his hands in respect of his 
claim for commission, disbursements or services, in connection with such 
property—Section 221, Contract Act; cf. Foxcraft v Wood (1828)4 Russ 487; 
Pavy's etc. Co., in re (1876)1 Ch D 631. He may also retain money due to 
himself on any such account, out of any sums received by him, on behalf 
of his principal, in the course of the business of the agency—Section 217, 
Contract Act; cf. Bristow v Whitmore (1861)9 HLC 391. But a right of general 
lien does not arise out of the mere relation of principal and agent—Section 
171, Contract Act; cf. Bock v Gorrissen (1860)2 DeG F&J 434. 


The right of an agent to reimburse himself out of the property of his 
principal was lately discussed /n re The Bombay Saw Mills Company Ltd. 
ILR (1889)13 Bom 314. No lien can be claimed by a banian — Peacock v 
Byjnauth (1890)18 IA 78: ILR 18 Cal 573. It appears that the agents in this 
case, who were the secretaries and treasurers, had financed the business 
of the company, which would have been obliged to close its doors without 
their assistance, and they claimed a lien on property, which they said were 
in their possession. But their claim was disallowed, because they were not 
entitled to a general lien, which is limited to the classes mentioned in sec. 
171 of the Contract Act; nor could they avail themselves of sec. 217 of the 
Act, which deals only with liens on money belonging to the principal in the 
hands of the agent. Sec. 221 of the Contract Act was also held to be 
inapplicable, because the sums advanced and expended were not as 
required by that section, ‘disbursements and services in respect of’ the 
property on which the lien was claimed, but were mere loans made on 
behalf of the company generally, and for the purposes of the whole concern. 


Section 170 of the Contract Act, 1872 is a statutory recognition of the 
Common Law rule that whenever an article is delivered by one person to 
another for some work to be done on it, the bailee has a right to retain the 
article till his demand for remuneration for the service rendered is satisfied. 
Such a right is called a lien and it may be of various kinds. However, the 
Contract Act deals with the Common Law possessory lien. In this context 
a lien is a right in one person to retain possession of some goods belonging 
to another until certain demands of the person-in-possession are satisfied. 
The Contract Act classifies liens into two categories—particular and 
general. A general lien is a right to retain the goods of another for a general 
balance of accounts due to the persons specified; while a particular lien 
is a right to retain them only for a charge on account of labour or skill 


G:M— 17 
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employed or expenses bestowed on the goods-in-possession—Kent, 
Comm. ii. 634. 
Now, the liens dealt with in the Contract Act are as follows: 
(ù Finder of goods (particular): S. 168; 
(ji) Bailee (particular): S. 170; 
(iii) Special bailees — bankers, factors, wharfingers, policy-brokers, 
attorneys or by special contract (general): S. 170; 


(iv) Pawnee (particular): S. 173; 
(v) Agent (particular): S. 221. 


Besides, the Sale of Goods Act, 1930 in sec. 47 provides for an unpaid 
seller's lien, where (a) the goods have been sold without any stipulation as 
to credit, (b) they Ifave been sold on credit, but the term of credit has expired, 
and (c) the buyer has become insolvent. And the unpaid seller can retain 
possession of the goods until tender or payment of the price. However, a 
person cannot have a lien on his own goods—WNippon Yusen Kaisha v 
Ramjiban AIR 1938 PC 152 (155): 65 IA 263. 


2. Equitable lien.—The Partnership Act, 1932 incorporates in sec. 52 
an equitable lien and confers it on a partner. This happens where a contract 
has been rescinded on the ground of fraud or misrepresentation. A 
partnership contract requires the utmost good faith. That is why on 
rescission of the contract the party concerned is entitled to ‘a lien on ora 
right of retention of the surplus of the assets of the firm remaining after the 
debts of the firm have been paid, for any sum paid by him for the purchase 
of a share in the firm and for any capital contributed by him’. 


Secondly, Table A in Schedule | of the Companies Act, 1956 in Regula- 
tions 9-12 provides for /iens on shares and dividends. The company has 
‘a first and paramount lien’ on every share for all moneys called or payable 
at a fixed time and on all shares registered in the name of a single person 
for all moneys presently payable by him or his estate to the company. And 
this lien on a share extends to all dividends payable thereon. Besides, the 
power of sale is given to the company subject to a notice calling upon the 
shareholder to pay the debt. However, any defect in the notice does not 
affect the title of a bona fide purchaser of the shares sold in enforcement 
of the lien and having no notice or knowledge of such defect—Unity 
Company v Diamond Sugar Mills AIR 1971 Cal 18. And the death of a 
shareholder does not destroy the company’s lien on his shares. Moreover, 
it is good even if it is imposed for the first time after his death—Al//en v Gold 
Reefs of West Africa (1900)1 Ch 656. 


3. Privileged lien.—The Merchant Shipping Act, 1958 provides for a 
seaman’s ‘lien on the ship’ in sec. 139 and this extends to the master of a 
ship. This provision relates to the recovery of the seamen’s wages. And this 
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corresponds to the Amercian law of ‘privilege’ as obtains in the State of 
Louisiana. 


4. Salvage lien.—Section 402(2). of the Merchant Shipping Act, 1958 
provides for the salvage lien ‘payable in priority to all other claims’. Now 
Salvage in maritime law means allowance or compensation made to those 
by whose exertions ships or goods have been saved from the dangers of 
the seas, fire, pirates or enemies. No doctrine similar to salvage applies to 
things lost upon the land, nor to anything except ships or goods in peril at 
sea. A person, who renders assistance to a ship or revel in distress and 
thereby becomes entitled to a reward is a salvor. But a salvor is not liable 
to a counter-claim for damages for negligence of his diver— The Tajo Maru 
(1969)3 WLR 902. And ‘salvage’ is defined in sec. 3(40) so as to include 
‘all expenses properly incurred by the salvor in the performance of salvage 
services’. This right to salvage cannot be lost for a seaman under sec. 
139(1) of the Act. 


5. Toll lien.—Section 55 of the Railways Act, 1890 provides for toll lien. 
Thatis to say, it provides for sale by the railway administration where freight, 
demurrage, wharfage charges and the like due to it are not paid. The 
administration can detain goods under clause (1) of sec. 55 and can sell 
them under clause (2). In case of perishable goods they may be sold at once; 
and where goods are non-perishable they may be sold after due notice of 
auction. The responsibility of the railway administration under sec. 72 of the 
Act for the loss, destruction or deterioration of animals or goods delivered 
to the administration for carriage is that of a bailee under secs. 151, 152 
and 161 of the Contract Act. And this responsibility continues until 
terminated in accordance with secs. 55 and 56 of the Railways Act—Union 
of India v West Punjab Factories Ltd. {1966)1 SCR 580 (591). 


6. Charging lien.—Such a lien is enforceable in the following cases: In 
the first place, sec. 55(4)(b) of the Transfer of Property Act provides for the 
seller's ‘charge’ or lien for unpaid purchase money. This corresponds to the 
English equitable doctrine of the vendor's lien and is non-possessory— 
Velayutha v Govindaswami ILR (1907)30 Mad 524. As pointed out by White 
and Tudor in connection with Macreth v Symmons (1908)15 Vest 329. ‘A 
vendor's lien for unpaid purchase money is a charge upon the property sold, 
created by construction of equity independent of any supposed agreement. 
The lien prevails against the purchaser, his heirs, and all volunteers 
claiming under him, against second purchaser for value with notice’— 
Leading Cases on Equity, 9th Ed., p. 848. 


Secondly, sec. 55(6)(b) of the Transfer of Propety Act provides for buyer's 
lien or charge. Unlike the vendor's lien enforceable against the property in 
the hands of the buyer and all other persons having notice of sale, the 
buyer’s lien can be enforced against the seller and all other persons 
claiming under the original seller irrespective of notice. And this charge is 
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not subject to sec. 100 and as such it is enforceable even against a 
purchaser for consideration without notice of the charge [Patti v Kunhi AIR 
1959 Ker 389]. Under sec. 13(1)(d) of the Specific Relief Act, 1963, where 
the vendor's suit for specific performance is dismissed on the ground of 
imperfect title, the defendant (i.e. buyer) has a right to return of his deposit 
(if any) with interest thereon, to his costs of the suit and to ‘a lien for such 
deposit, interest and costs’. This charge is heritable, transferable and 
enforceable by a suit for sale. 


Thirdly, a trustee has a right to reimbursement if he pays expenses out 
of his own pocket in connection with the trust property. And sec. 32 of the 
Trusts Act, 1882 provides that the trustee ‘has a first charge upon the trust 
property’. 


7. Service lien.—Liens are introduced in Union and State services. Thus 
the Governor of West Bengal in exercise of the powers conferred by the 
proviso to Art. 309 of the Constitution of India has made the West Bengal 
Service Rules. Rule 5(23) defines ‘lien’ as ‘the title of the Government 
servant to hold substantively, either immediately or on the termination of 
period or periods of absence, a permanent post, including tenure post, to 
which he has been appointed substantively’. This definition is typical of 
service liens. There are certain consequences that follow from this lien. 
First, a Government servant cannot be appointed substantively to a post 
on which another Government servant holds a lien. Secondly, a Govern- 
ment servant on substantive appointment to any permanent post acquires 
a lien on the post and ceases to hold any lien previously acquired on any 
other post. Thirdly, he retains a lien on a permanent post while officiating 
in another post—West Bengal Service Rules, 1971, Part I, rules 16(3), 17, 
19(b). 


The period of refused leave is a period of service. And no formal orders 
are necessary to keep lien on the post during such period in terms of 
Fundamental Rules 86 and 13(b). The post cannot be substantively filled 
till the incumbent actually retires from service, because he retains lien on 
his post—E. P Royappa v State of Tamil Nadu (1974)4 SCC 3 (10-11). Today 
law recognises and protects ‘the right to public employment as a sort ofa 
“new property”, the enjoyment of which is necessary for the exercise of the 
creative faculties of man—APSATC v Labour Court AIR 1980 AP 132: 
(1980)1 APLJ (HC) 157: (1980) Andh LT 316: (1980)1 Andh WR 413: 
(1980)2 Serv LR 221: 1980 Lab NOC 75 (AP). Maine postulated the dictum: 
‘The movement of progressive societies had hitherto been from status to 
contract’. However, this has now been reversed. The movement from status 
to contract is largely a creature of the common law, while the reverse 
movement has been largely a creature of the legislation—Johnson v 
Moreton (1978)3 All ER 37. As observed by the Supreme Court in Roshan 
Lal v Union of India [AIR 1967 SC 1889: (1968)1 SCR 185]: ‘The origin of 
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the Government service is contractual. But once appointed to his post or 
office, the Government servant acquires a status, and his rights and 
obligations are no longer determined by consent of both parties, but by 
statute or statutory rules.’ According to Justice Chaudhary, the right to public 
employment is a new property right and, as such, it is entitled to full 
constitutional protection—A. Manik Rao v Director, Defence Metallurgical 
Research Laboratory (1985)1 LLJ 103 (AP). Justice Varadarajan of the 
Supreme Court agreed with the Full Bench of the Andhra Pradesh High 
Court in holding that ‘the right to public employment is a new form of 
property’ and observed that ‘public employment (is) property of the nation'— 
State of Maharashtra v Chandrabhan Tale (1983)3 SCC 387 (397), paras 
18-9: AIR 1983 SC 803: (1983)2 LLJ 256. A service lien is to be looked at 
from the above viewpoint. 


(I) Judicial Liens 


Judicial liens are obligations established by judgments or orders of 
Courts of Justice, which bind the property, but give no right of possession. 


A judicial lien is created whenever the court directs that the payment of 
any money shall be secured by a charge on property; as for example, that 
a conveyance which is set aside shall stand as security for any money of 
which the vendor has obtained the benefit—Kesar v Ganga (1871)8 Bom 
HC acj 31; Kuvarji v Moti ILR (1878)3 Bom 234; Mukundi v Sarubsukh ILR 
(1884)6 All 417; cf. Mill v Hill (1852)3 HLC 828, 869. But the most common 
form of judicial liens is an attachment of the debtor's property in execution 
of a decree against him. Such attachment, however, though it avoids as 
against the attaching creditor any alienation of the property made by the 
debtor during its continuance, does not create any interest in the creditor 
which would enable him to be paid out of the property attached in priority 
to the other creditors—Soobul Chunder v Russick ILR (1888)15 Cal 202; 
Peacock v Madan ILR (1902)29 Cal 428; Jitmand v Ramchand ILR 
(1905)29 Bom 405; Krisnasammy v Official Assignee of Madras ILR 
(1903)26 Mad 673. Though an attachment does not confer any title but only 
prevents alienation, it cannot be said that it creates no kind of charge. There 
are certain expressions in some reported cases which if detacned from the 
context might lend support to the notion that an attachment does not 
operate as a charge on the property—Soobu/ Chunder v Russick Lall ILR 
(1888)15 Cal 202; Peacock v Madan ILR (1902)29 Cal 428, where Maclean, 
CJ, misapprehended the ruling of the Privy Council in Motilal v Karrabuldin 
ILR (1897)25 Cal 179; see Krisnasammy v Official Assignee of Madras ILR 
(1903)26 Mad 673; Jitmand v Ramchand ILR (1905)29 Bom 405. The law 
on the subject is to be found in the case of Suraj Bunsi v Sheo Persad |ILR 
(1879)5 Cal 148: 6 IA 88; cf. Madho v Mehrban (1890)17 IA 196: ILR 18 
Cal 157, 161; Beni v Parbati ILR (1892)20 Cal 895]in which it was held by 
the Judicial Committee that if at the time of the death of a coparcener, his 
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interest in the family property had been attached and ordered to be sold, 
the execution-creditor acquired a valid charge upon the land to the extent 
of the debtor's share in it which could not be defeated by his death before 
the sale actually took place. And the Transfer of Property Act, before the 
amendment of sec. 91 by Act XX of 1929, expressly recognised the right 
of a creditor who had attached the mortgagor's interest in the mortgaged 
property to redeem it. Under the present sec. 91 an attaching creditor has 
no right to redeem—see in this connection Kiernander v Benimadhab AIR 
1931 Cal 763. 


In this connection sec. 60 of the Code of Civil Procedure, 1908 read with 
Order 21, rules 41-57 should be looked at. Moreover, Order 34, rules 1-15 
also deserve perusal. 


(m) ‘Lien’ as distinguished from ‘mortgage’ and ‘pledge’ 

“A lien is a legal right conferred by law and not by contract upon a person 
to return possession of, or to have a charge upon, the real or personal 
property of another, until certain demands are satisfied"—Fisher Lightwood 
on Mortgage 9th Ed. p. 5. A mortgage differs from a possessory lien at 
common law, for the lien is only a personal right to hold another person's 
goods until a debt is paid; the lien cannot be assigned and continues only 
so long as the possessor of the right holds the goods—Legg v Evans 
(1846)6 M&W 36. 


As stated earlier, unlike mortgage or pledge, a lien gives to the creditor 
merely a right of detention without the power of sale or foreclosure. This 
class of securities does not fall under the contractual securities. 


The legal title to the goods would not vest in the pawnee and he has 
no right of foreclosure since he never had the absolute ownership at law 
and his equitable title cannot exceed what is specifically granted by law. 
In this sense a pledge differs from a mortgage—Balkrishan Gupta v 
Swadeshi Polytex Ltd. AIR 1985 SC 520. 


Under the English law, a mortgage differs from a possessory lien at 
common law, for the lien is only a personal right to hold another person's 
goods until a debt is paid; the lien cannot be assigned and continues only 
so long as the possessor of the right holds the goods. A mortgage differs 
also from the right of lien given by or under statute in the case of shipowners 
and in other like cases, the remedy in each case being controlled by the 
terms of relevant enactment. The lien created by deposit of deeds in the 
case of registered land is, however, in the nature of a mortgage or charge— 
Halsbury’s Laws of England 4th Ed. Vol. 32 p. 413 (“‘Registered Land’ has 
the same meaning as in the Land Reforms Act, 1925, i.e. land or any estate 
in land the title to which is registered under that Act, including any 
easement, right, privilege or benefit appurtenant or appendant to it, as 
mines or minerals within or under it and held with it”). 
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Onerous covenant extending beyond redemption 

Agreement to convert mortgage into sale on default of payment 
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Long leases to mortgagees at fixed rents 

Right of pre-emption given to mortgagee after redemption 
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gaged property without first paying up rents of the same property 
which he held as tenant 


High rate of interest 

Stipulation to pay remuneration to mortgagee for services 
Provision postponing the mortgagor’s taking of possession 
Stipulation that the mortgage shall be redeemable after 90 years 
Right of redemption thereof was deferred by 59 years 


(i) Redeemability of the Hypotheca 


i} 
TA 
3. 
4. 


How to tender mortgage money 
Who may redeem 
Right of redemption if can be taken away by contract 
Indivisibility of mortgage 
(1) Prior to the amendment 
(2) After the amendment 
(3) Recent judicial trends 


(4) Where the mortgagee purchases a share from non-redeeming 
co-mortgagor during pendency of a suit for redemption 


(5) Subsequent agreement and independent transactions and 
postponing of redemption 


(j) Rights Incidental to Redemption 


Liabilities 


Assignment and inspection 

Separate or simultaneous redemption 

Recovery of possession 

Accessions and improvements 

Lease and its renewal 

Destruction of redemption right 

Destruction of right of redemption by final decree 


(a) Mortgagor's Legal Position 
(b) Implied Contracts 


1. 


Covenants specified 
(1) Covenant for title 
(a) Quantum of interest mortgaged 
(b) Transferability of interest 
(2) Covenant for title by estoppel 
(3) Covenant for quiet enjoyment 
(4) Covenant for payment of public charges 
(5) Covenant for payment of rent 
(6) Covenant for payment of prior encumbrances 
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2. Mortgagee’s remedies 
3. Personal covenants 
(c) Liability for Waste 
1. Doctrine of waste 
(1) Voluntary waste 
(2) Permissive waste 
(3) Equitable waste 
2. Liability of the mortgagor-in-possession for waste 
3. Further elaboration 
4. Right to inspection 
ili. Securities on Movables 
(a) Mortgagor v Pledgor 
(b) Mortgage of Movables 


l. Rights 


(a) Doctrine of Redemption 


The mutual rights and obligations of mortgagor and mortgagee are so 
closely interlaced that it is difficult to discuss the one without the other. 
However, there are some points which may be conveniently dealt with 
separately. Since the Transfer of Property Act is modelled on the English 
law it is desirable to start with the concept of redemption as understood in 
England. 


The redemption of a mortgage involves transfer of the same legal right 
back to the mortgagor. 


Incident to every mortgage is the right of the mortgagor to redeem, a 
right which is called his equity of redemption, and which continues 
notwithstanding that he fails to pay the debt in accordance with the proviso 
for redemption—Halsbury’s Laws of England, 4th Ed., Vol. 32, para 407. 
‘A redemption is the heart of mortgage and it is inherent therein and the 
equity will not permit any device or contrivance to prevent or impede the 
right of redemption'—Lord Halsbury in Noaker & Co. v Rice 1902 AC 24. 


1. Right of redemption.—lin England the right to redeem a mortgage 
was formerly conferred on the mortgagor by a proviso or condition in the 
mortgage to the effect that on payment of the principal sum with interest 
on a certain day the mortgagee would reconvey to him the mortgaged 
property. This is still the practice in the case of a mortgage effected by an 
assignment of the mortgagor's interest. But this proviso for reconveyance 
has become inappropriate after 1925 for a legal mortgage of land which 
is made by demise. And it is not necessary in the case of surrender of the 
term in such a mortgage, since the term ceases on repayment under secs. 
5 and 116 ofthe Law of Property Act, 1925. Nevertheless a proviso is added 
to the effect that the term will cease at the date fixed so as to define the 
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rights of the mortgagor and the mortgagee. The position is as follows: At 
law, the estate of the mortgagee upon non-payment by the appointed time 
becomes absolute and unredeemable; but equity intervenes to enable the 
mortgagor to redeem after the date of repayment. 


There are thus two distinct rights of redemption — (1) the legal or 
contractual right to redeem on the appointed day, and (2) the equitable right 
to redeem thereafter. This equitable right to redeem must be distinguished 
from the equity of redemption — the former arises after the contractual date 
of redemption has passed, while the latter arises when the mortgage is 
made— Kreglinger v New Patagonia Meat and Cold Storage Co. Ltd. 1914 
AC 25 (HL) at p. 48: 1911-13 All ER Rep 970. 


2. Equity of redemption.—The equity of redemption has been de- 
scribed as—(i) an estate [Re Wells, Swinburne — Hanham v Howard 1933 
Ch 29 (CA): 1932 All ER Rep 277], (ii) an interest [Lloyd v Lander ILR 
(1821)5 Mad 281], or (iii) an equitable right [ Pawlett v A. G. 1667 Hard 465 
(469): 35 Digest (Repl) 394], inherent in the land. The mortgagor at law had 
conveyed the land to the mortgagee; but in eguity he was considered as 
the owner of the land subject to the mortgage. This was accordingly 
enforceable in eguity alone. However, it was of so much conseguence in 
the eye of law that the law took notice of it and permitted its assignment 
and devise. After 1925 in legal mortgages the mortgagor has the legal 
estate in him. Still the legal estate and the eguity of redemption must be 
distinguished. According to Halsbury, the mortgagor in a freehold estate 
cannot have an equitable estate coextensive with it and as such the equity 
of redemption subsists only as a right in equity to redeem the property and 
is attached to the mortgagor's legal estate—Halsbury’s Laws of England, 
3rd Ed., Vol. 27, p. 231. However, the better view as held by Turner is that 
there is no such merger—Turner: Equity of Redemption, pp. 186-87. 


(1) Origin.—The interest, which resides in the mortgagor before 
foreclosure, is generally described in India by an expression borrowed from 
the English law, an expression which is open, perhaps, to more serious 
objection than many others which we have borrowed from the same source. 
The interest of the mortgagor is known as the equity of redemption, or, as 
it is sometimes called, the right of redemption. Now both these terms 
suggest the idea that the interest of the mortgagor is a bare right — 
something essentially different from what we call ownership, which is 
supposed to be vested in the mortgagee. But we all know that this is not 
so, for the ownership continues to reside in the mortgagor notwithstanding 
the mortgage, the mortgagee acquiring by virtue of the security only a right 
in re aliena. M we, however, examine the history of the English law of 
mortgage, we shall find that the term ‘equity of redemption’ first made its 
appearance at a time when the mortgagor was supposed to have parted 
with the estate, retaining only the right of redemption or repurchase, a right 
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which, being under the peculiar protection of equity, came to be known as 
the equity of redemption. This notion is curiously reflected in an old English 
case [Kirton's case 1595 Cro Cas 87] where the mortgagor having died, 
leaving a daughter and his wife enceinte with a son, the daughter, who paid 
the money before the son was born, was allowed to keep the land ‘for she 
became a purchaser and by her vigilance prevented the lands from being 
forfeited as law’. 


(2) As an estate or interest.—The expression ‘equity of redemption’ 
thus originally served to distinguish the interest of the mortgagor from the 
‘estate’ which was supposed to have passed to the mortgagee. In time, 
however, this interest came to be regarded, as we are aware, as an estate 
by the Court of Chancery, a continuation of the old ownership, possessing 
all the incidents of an equitable estate in land. ‘Like the estate itself, it passes 
by transfer and devise; may be impressed with, and then becomes subject 
to, the ordinary consequences of entails and other limitations; devolves, 
according to the tenure of the actual estate, upon the real or personal 
representatives of the owner; and is subject to gavelkind, borough-English 
and other custom which affect the ordinary legal ownership'—Fisher's 
Mortgage, s. 1374; 2 White & Tudor L.C. 8th Ed., 37; see also Tarn v Turner 
(1888)39 Ch D 456 (CA): 59 LT 742: 57 LJ Ch 1085; Burgess v Wheate 
(1759)1 Eden 225; Blake v Foster (1813)2 Ba & B 402; Casborne v Scarfe 
(1737)1 Atk 603. An equity of redemption has also been recognised by the 
legislature as an equitable estate or interest in land—Dower Act (3 8 4 Will. 
IV, c. 105). But see the remarks of Bacon, VC, in Paget v Ede (1874)18 Eq 
118, in which the learned Vice-Chancellor says that it is a misapplication 
of terms to call an equity of redemption as estate in the proper technical 
legal sense. The old name, however, was retained to denote the interest 
which remained in the mortgagor, although its nature had been greatly 
modified by the action of the English courts of equity. The expression ‘equity 
of redemption’ is, therefore, an expression peculiar to the English law, and 
although its introduction into Indian system may be regretted, it would 
perhaps be idle to protest against it at this time of day. 


Though an equity of redemption has long ceased to be a mere personal 
equity to take away the legal estate from the mortgagee, some of the rules 
founded on the obsolete conception of a mortgage as a conditional estate, 
have descended to our day in the English law, and there seems to be a large 
proportion of truth in the remark of Lord Blackburn that many of these 
doctrines, though they may be unquestionable equity, are very questionable 
justice—Jennings v Jordan (1881)6 App Cas 698, 716: 1881-5 All ER Rep 
475 (HL). z 

The right of a mortgagor to redeem his property upon payment of 
principal, interest, and costs was, until the changes made by the Law of 
Property Act, 1925, not a mere right, but equitable estate or interestin the 
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property mortgaged. It is still true that the mortgagor may deal with the 
property in any way consistent with the rights of the mortgagee. Also he 
has still an equitable right to redeem the property after the day fixed for 
payment has gone by; but his right of redemption is no longer Strictly an 
equitable estate or interest, although it is still in the nature of an equitable 
interest. Under the present system of creating legal mortgages, the 
mortgagee takes only a term of years and leaves the legal freehold 
reversion expectant on the mortgage term in the mortgagor. Thus the 
mortgagor retains his legal freehold estate and has at the same time an 
equitable estate coextensive with it. 


(b) The Indian Law 


The right of the mortgagor to deal with the mortgaged property, as well 
as the limitations to which ft is subject, naturally flow from the nature of the 
mortgagor's ownership which is not absolute, but qualified by reason of the 
right of the mortgagee to recover his money out of the security. 


The most important right possessed by the mortgagor is the right to 
redeem the mortgage before ft is foreclosed, or the estate is sold by the 
mortgagee. The law treats the contract as a mere pledge and disregards 
the part which gives the estate to the mortgagee as meaningless form. 
Hence, notwithstanding default in payment, the mortgagor continues to be 
the owner, or to use the language of the English law, retains an equity of 
redemption which may be successfully asserted by him against the 
mortgagee. 


As to the rights of the mortgagor on redemption, the Supreme Court in 
Carona Shoe Co. Ltd. v K. C. Bhaskaran Nair AIR 1989 SC 1110, para 15 
said that the mortgagor on redemption of mortgage gets back his own right, 
he is not the successor-in-interest of the mortgagee. Interest, if any, created 
by the mortgagee on the mortgagor's right must disappear on ceasing of 
interest of the mortgagee. Then, as to the continuance of the relationship 
of the mortgagor and the mortgagee, it has been held in Mancheri v 
Kuthiravattam [(1996)6 SCC 185] that in spite of a decree for redemption, 
the relationship continues till the mortgage amount is deposited by the 
mortgagor decree-holder. Conversely, once the amount is deposited even 
during the execution proceedings, the relationship comes to an end and 
till actual delivery of possession the erstwhile mortgagee-in-possession 
remains merely as judgment-debtor in illegal possession [see also State 
of Punjab v Labu Singh AIR 1985 SC 1380. The right to redeem consists 
of the three reliefs which the mortgagor is entitled to under clauses (a), (b) 
and (c) of sec. 60, on payment or tender, at a proper time and place, of the 
mortgage money—M. Manickchand v Elias Saleh AIR 1969 SC 751. The 
right of redemption arises only after the mortgage money has become 
due —Gangadhar v Shankar Lal AIR 1958 SC 770. 
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1. Prior to the Transfer of Property Act, 1882.—Under the Bengal 
Regulations | of 1798 and XVII of 1806 the mortgagor had a statutory right 
to redeem at any time before the expiry of the stipulated period and limitation 
ran from the date of execution of the deed—Asharfi Lal v Zamir Fatima Bibi 
AIR 1940 All 29 (33). The doctrine of the right of redemption was not 
originally recognised by the Indian courts. Forfeiture in mortgages was 
Strictly enforced and the right of redemption could not be exercised after 
the expiry of the date fixed for repayment. This was altered in 1858 for the 
first time in the Madras Presidency. The Madras Sudder Adaulut permitted 
the practice of the English Courts of Equity and allowed the mortgagor to 
redeem even after the due date— Venkata v Parvathi 1 MHC 460; Nallana 
v Pallani 2 MHC 420. It was held that the forfeiture clause had been 
introduced in terrorem by way of penalty and so relief was given to the 
mortgagor. 


The High Courts that came in the wake of the Sudder Courts continued 
the course of decision begun in 1858. Thus the Bombay High Court 
accorded recognition to the right of redemption in Ramji v Chinto(1864)1 
Bom HC 199; so did the Madras High Court in Lakshmi v Krishna 7 MHC 
6. The strict rule in respect of the redemption date was to a certain extent 
modified in Bengal by the Bengal Regulation XVII of 1806. Under sec. 8 
the mortgagor could redeem within one year of the mortgagee's application 
to the court for foreclosure. In case the mortgagor failed to pay the amount 
within this time, the right of redemption was gone— Forbes v Ameeroonissa 
Begum (1865)10 Moo Ind App 340, 348-9. 


In 1870 the Privy Council disapproved of the doctrine of redemption in 
Pattabhiramier v Venkataraow Naicken (1870)13 MIA 560, in which Lord 
Chelmsford observed thus: ‘What is known in the law of England as “The 
Equity of Redemption” depends on the doctrine established by Courts of 
Equity, that the time stipulated in the mortgage deed is not of the essence 
of the contract. Such a doctrine was unknown to the ancient law of India’ 
But the High Courts went on as if there had been no direction from the Privy 
Council to the contrary. In this state came the decision of the Privy Council 
in Thumbuswami v Hossain 21A 241:ILR(1875)1 Mad 1, wherein Sir James 
Colvile followed the law laid down in Pattabhirama lyers case [(1870)13 
MIA 560), described the decisions of the Bombay and Madras High Courts 
as naked usurpations by the courts of the functions of the legislature and 
called for the interposition of the legislature. After this Privy Council decision 
the Madras High Court allowed the right of redemption in mortgages 
executed subsequent to 1858 [Ramaswami v Samiyappanayakan ILR 
(1882)4 Mad 179], but negatived it in mortgages prior to 1858—Bapirazu 
v Kamarazu ILR (1881)3 Mad 26. And Muthuswami J held that the right of 
redemption would be recognised in mortgages executed after Thumbu- 
swami's case [2 1A 241: ILR (1875)1 Mad 1], i.e. subsequent to 1875 and 
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this would continue till the legislature settled the law— Venkatasubbaya v 
Venkayya ILR (1892)15 Mad 230. Westropp CJ in Bapuji v Senavaraji [ILR 
(1877)2 Bom 236] declared that the equitable doctrine of redemption was 
part of the ancient law of India and the Privy Council ruling did not upset 
the law in the Bombay Presidency. And this was followed in subsequent 
cases—Kanayalal v Pyarabai ILR (1883)7 Bom 139; Ramchandra v 
Janardan ILR (1890)14 Bom 19. 


2. Under the Transfer of Property Act, 1882 


(1) Section 60 explained. —The legislative interference as suggested 
by the Privy Council in Thumbuswami's case [2 IA 241: ILR (1875)1 Mad 
1] was effected by sec. 60 of the Transfer of Property Act, 1882, which has 
conferred on the mortgagor the right of redemption. This is a statutory 
right—Md. Sher Khan v Sath Swami (1922)49 IA 60 (65). Sec. 60 in terms 
confers upon a mortgagor a right of redemption at any time after the 
principal money becomes due. As observed by Kania CJ of the Federal 
Court: 'The right of redemption is an incident of a subsisting mortgage and 
it subsists so long as the mortgage itself subsists —Subba Rao v Raju AIR 
1950 FC 1 (5-6): 1949 FLJ 398: (1950)1 MLJ 752. A mortgagor has three 
rights on redemption—(i) delivery of the mortgage deed and documents 
of title relating to the mortgaged property, (ii) possession, and (iii) recon- 
veyance or acknowledgment. The right of redemption is a statutory right, 
a right which a mortgagor may seek to enforce and not a liability which he 
may be compelled to discharge—Mulla v Achuthan (1911)9 Ind Cas 513 
(519) (FB) (Mad): (1911)21 MLJ 213. This statutory right to redeem means 
the right to buy back or set free by payment—Mt. Hira Kuer v Palku Singh 
AIR 1918 Pat 322 (323). And this is not controlled by contract. Thus where 
the mortgage contract stipulates that on the failure of the mortgagor to 
redeem mortgage within six months, he will have no claim over the 
mortgaged property and the mortgage deed will be deemed a sale deed 
in favour of the mortgagee, the term has been held to be invalid. According 
to the Supreme Court, this is not permissible, for ‘once a mortgage, always 
a mortgage’ and, therefore, always redeemable. And the right to redeem 
must be deemed to continue even after the period of six months has 
expired—Seth Gangadhar v Shankarlal 1959 SCR 509: AIR 1958 SC 770. 
Section 60 has been amended by Act XX of 1929. The word “due” in the 
section has been substituted for the word “payable” in order to make it clear 
that a mortgagor cannot redeem within the term of mortgage. The words 
“to deliver to the mortgagor the mortgage deed and all documents relating 
to the mortgaged property which are in possession or power of the 
mortgagee “have been substituted for the words “to deliver the mortgage 
deed, if any, to the mortgagor’. In the second paragraph the word “decree” 
has been substituted for the word “order”. This change was made in view 
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of the amendments made in Order 34 of the Code of Civil Procedure which 
show that the right of redemption is extinguished by a decree. In the last 
paragraph the word “only” has been inserted so as to set at rest the question 
of the mortgagor's right of partial redemption. 


Though this section has not been specified in sec. 63 of the amending 
Act of 1929 as a section in which the amendments shall not have 
retrospective effect, the Calcutta High Court’s view is that the amended 
section is not retrospective—Pranballav Shaw v Bhagaban Chandra AIR 
1934 Cal 775: 38 CWN 833: 59 Cal LJ 473. The amendments have not 
created any new substantive right. As such, it is submitted that the 
amendments should have retrospective operation. 


(2) Suit for redemption.—A mortgagor may file a suit to enforce his right 
to redeem. Section 91 of the Transfer of Property Act mentions three other 
persons entitled to institute a suit for redemption, namely, (ù) any person 
(other than the mortgagee) having an interest in or charge upon the property 
mortgaged or in or upon the right of redemption, (/)) any surety for the 
payment of the mortgage debt or any part thereof, or (ii any creditor of the 
mortgagor obtaining a decree for sale of the mortgaged property in a suit 
for the administration of his estate. Order 34, rules 1-15 of the Code of Civil 
Procedure are applicable in suits relating to mortgages of immovable 
property. Rules 7-8 and 8A relate to redemption. Provisions have been 
made for preliminary and final decrees in a redemption suit. Rule 7 
empowers the court to extend the time to deposit the redemption money— 
Sukhan Lal v Johri Mal AIR 1971 Punj 442: 1971 Punj LJ 74: 1971 Cur LJ 
180: 73 Punj LR 143. Unless a decree under rule 8(3) is passed debarring 
the mortgagor from the right to redeem, this right always subsists until 
extinguished by acts of parties— Yasin Dadu v Kasim Babalal AIR 1977 
Bom 341: 79 BomLR 375: 1977 Mah LJ 902. Thus a mortgagor, who obtains 
a preliminary decree for redemption but does not proceed further with the 
suit, is entitled to file a fresh suit for redemption— Raghunath Singh v 
Hansraj Kunwar 61 IA 362. Similarly, he can apply for relief under sec. 11 
of the Kerala Agriculturists Debt Relief Act, 1958 on the footing that the 
parties continue to stand in the relation of mortgagor and mortgagee— 
Chandukutty v Arjunan AIR 1965 Ker 128 (FB): 1964 Ker LT 849: (1964)2 
Ker LR 88: 1964 Ker LJ 1140: ILR (1965)1 Ker 1. The dismissal of an ealier 
suit for redemption whether as abated or as withdrawn or in default would 
not debar the mortgagor from filing a second suit for redemption and that 
such a second suit and for that matter every successive suit for redemption 
to redeem the same mortgage can be brought so long as the mortgage 
subsists and the right of redemption is not extinguished by efflux of time 
or by a decree of the court passed in the prescribed form— Vishwa v Shakti 
AIR 1987 HP 29. 


A right to redemption may be acquired by adverse possession. This 
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happens when the mortgagor had no title at the time of execution of the 
deed— Purshottam v Sagaji ILR (1904)28 Bom 87. Buta co-mortgagor is 
not permitted to redeem his own share of the mortgaged property only on 
payment of the proportionate part of the amount remaining due. In other 
words, the integrity of the mortgage cannot be broken— Chhaganlal v 
Narandas AIR 1982 SC 121:(1982)1 SCC 223. Each co-mortgagor is liable 
for the entire debt—Dhanki Mahajan v Rana Chandubhai AIR 1969 SC 69. 
A co-mortgagor can redeem the mortgage of his own right—Govinda v 
Mathevan AIR 1990 NOC 73 (Ker). In the case of successive mortgages 
the prior mortgagee, auction-purchasing the mortgaged property, has the 
right to redeem the subsequent mortgages. And this right takes priority over 
the puisne mortgagee's right to redeem the prior mortgage. Accordingly, 
the transferees of the prior mortgagee’s interest are entitled to possession 
of the property—C.V. Raghavachar v Lakshminavasamma AIR 1981 SC 
160: 1980 Supp SCC 610. A benamdar can maintain an action in respect 
of the property, though the beneficial owner is not a party to it— Gur Narayan 
v Sheo Lal Singh (1919)46 IA 1:49 IC 1: ILR 46 Cal 556. However, the real 
owner is entitled to sue—Harish Chandra v Bansidhar (1966)1 SCR 153: 
AIR 1965 SC 1738. Under Art. 61 (a) of the Limitation Act, 1963 a mortgagor 
is to redeem within thirty years, if the mortgage has not been foreclosed— 
Pal Singh v Bhola Singh(1934)149 IC 969: AIR 1934 Lah 242. A mortgagor 
need not tender the amounts due before filing a suit for redemption—Abadur 
Rahim v Vithaldas AIR 1981 Bom 58: 1980 Mah LJ 384: (1981)83 Bom LR 
23. Execution-purchaser of the whoie or part of the equity of redemption 
has the right to redeem the mortgaged property—Samarenara v Krishna 
AIR 1967 SC 1440. The mortgagor sold the mortgaged property to the 
mortgagee but the mortgagee himself admitted that the sale deed was a 
fictitious one. Under such circumstance a suit for redemption of mortgage 
would be maintainable—Ahmed Bin v Mohd. Basha AIR 1972 SC 806. 


Auction-purchaser can institute a suit to redeem the mortgage since he 
is the successor in interest of the property in question—Pranil Kumar v 
Kishorilal AIR 2003 Cal 1. 


(3) Time for redemption.—Where no period is fixed in the mortgage 
deed the mortgage money becomes due immediately on the date of the 
mortgage—Des Raj v Hargurdial Singh AIR 1959 Punj 249. If no time is 
fixed for the payment of the mortgage money, but after execution a clause 
is added with the words, ‘the amount will be paid, principal and interest, 
within one year’ and signed separately by the mortgagor, he is entitled to 
redeem before the expiry of the year—Purna Chandra v Peary Mohan ILR 
(1912)39 Cal 828 (833): 15 IC 287. 


Secondly, where a mortgage bond provides that the mortgage money 
shall be payable on demand, it becomes repayable at once and limitation 
runs from the date of the bond. The words ‘on demand’ and like expressions 
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mean ‘forthwith’ and the position is not altered if the words used are ‘when 
required’ or‘whenever demanded’. Inthe words of Leach, CJin Venkataswami 
Chettiar v Ramalingam [AIR 1945 Mad 157]: ‘Undoubtedly the parties to 
a mortgage deed can agree that the principal sum shall not become payable 
until a demand is actually made; but this must be clearly expressed’ 


Thirdly, where a term is fixed in the mortgage, there have been two view- 
points. The first view is that the term has been fixed for payment of the debt 
so as to protect the debtor and, therefore, the mortgagor cannot be 
prevented from redeeming the mortgage earlier. Thus it has been held by 
the Madras High Court in Ramabhadra v Suryanarayana [ILR 2 Mad 314): 
‘Where a day is fixed for the payment of a debt and nothing more appears 
the presumption is that the date is fixed for the convenience of the debtor 
and that he may repay the debt at an earlier period. The second view is 
that of the Bombay High Court: The holding means that the mortgagor 
cannot claim redemption before the mortgagee becomes entitled to sue for 
the mortgage money, i.e. before the expiry of the mortgage term. As pointed 
out by Westropp CJ in Vadju v Vadju[ILR (1881)5 Bom 22] : ‘The general 
principle is that the right to redeem and the right to foreclose must be 
regarded as coextensive. This is in consonance with sec. 60 of the Transfer 
of Property Act: ‘At any time after the principal money has become due, the 
.mortgagor has a right, on payment, to (redeem) This is also the view of 
Lord Parker in Kreglinger v New Patagonia Meat & Cold Storage Co. Ltd. 
[1914 AC 25 (48): 1911-13 All ER Rep 970): ‘Till the specified. date had 
passed, there was no right to redeem and a bill either to redeem or foreclose 
would have been demurrable. 


In Gangadhar v Shankar Lal AIR 1958 SC 770: 1959 SCR 509, the 
Supreme Court, following the decision of the Privy Council in Bakhtwar 
Begam v Husaini ILR 36 All 195: (1913)41 IA 84, held: “Ordinarily, and in 
the absence of a special condition entitling the mortgagor to redeem during 
the term for which the mortgage is created, the right of redemption can only 
arise on the expiration of the specified period”. 

The above view has been reiterated in Mangal Prashad v Narbhadreshwar 
(2005)3 SCC 422. In this case the mortgagor submitted that he would not 
take possession until the term of mortgage had expired and prayed for 
continuation of the suit. But the apex court has held that a premature suit 
for redemption, filed before expiry of the term of mortgage cannot be 
continued on that undertaking. 


It is stated earlier that the mortgagor is entitled at any time after the debt 
is due and before the mortgage is foreclosed or the estate is sold by the 
mortgagee to redeem the mortgage. But he is not, it seems, entitled to 
redeem before the debt becomes due, although he may offer to pay interest 
for the whole period—Brown v Cole (1845)14 Sim 427: 14 LJ Ch 167. Cf. 
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Burrough v Cranston (1840)2 Ir LR 203. See also Bakhtawar v Husaini 
(1913)41 IA 84: ILR 36 All 195; Bir Mohamad v Nagoor(1914)27 MLJ 483. 
The reason generally given is that before the debt falls due, the mortgage 
must remain as a security for the money advanced, and it is not competent 
to either of the parties to disturb that relation. But if the mortgagee himself 
disturbs that relation, as for instance, by entering into possession, the 
mortgagor can claim the right to pay him off at once, such entry into 
possession being in effect a demand for payment—Bovill v Endle (1896)1 
Ch 648: 65 LJ Ch 542: 44 WR 523. It seems to have been held by the Agra 
Sudder Dewani Adalut that the infringement of any of the conditions in a 
deed of mortgage showing bad faith on the part of the mortgagee would 
accelerate the right of redemption; but this is very doubtful law—Manoo v 
Kadir 1855 SD NWP 223, and case cited therein. For the same reason, 
although in England, where the money is not paid on the appointed day, 
the mortgagee is entitled to six months' notice or six months' interest, he 
cannot insist upon it, if he has himself demanded payment of the debt or 
taken any steps to compel it—Letts v Hutchins (1871)13 Eq 176; In re Moss 
(1885)31 Ch D 91: 55 LJ Ch 87: 54 LT 49; Smith v Smith (1891)3 Ch 550, 
552: 60 LJ Ch 694; Prokash v Hasan ILR (1914)42 Cal 1146: 19 CWN 389. 
And the mortgagee who has given notice reguiring payment cannot 
withdraw without the consent of the mortgagor—Santley v Wilde (18991 
Ch 747: 68 LJ Ch 681: 80 LT 154, not touched by the Court of Appeal — 
(1899)2 Ch 474 (CA): 81 LT 393. It is scarcely necessary to remark that 
a mortgage which is payable on demand or at or before a certain day may 
be redeemed at any time—Harding v Tingey (1864)34 LJ Ch 13; Sari v 
Motiram ILR (1896)22 Bom 375. Where no time is fixed for payment as in 
the case of a mortgage by deposit of title deeds or other informal mortgage 
the mortgagor may redeem at any time—Fitzgerald's Trustee v Mellersh 
(1892)1 Ch 385: (1891)4 All ER Rep 979. Incidentally, it has been held by 
the Gujarat High Court in Ghanchi v Gusal[1995 AIHC 134 (Guj)] that 
though in view of sec. 60 of the Transfer of Property Act the right of 
redemption would ordinarily arise after the principal amount has become 
due; where there is a long term for redemption or the stipulation or 
conditions incorporated in the deed coupled with liability to repay full 
expenses or payment of interest at the end of the long term or any other 
such condition which is found harsh and oppressive, it is always open to 
the mortgagor to move the court for redemption even before the expiry of 
the stipulated period and the court is competent to relieve him from such 
term holding the same invalid and granting appropriate relief for redemption 
of the mortgaged property. 

In view of the provisions contained in sec. 60, the right of redemption 
would ordinarily arise after the principal amount has become due, that is, 
on the expiry o the term or stipulation made in the document. But ‘if the long 
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term or the stipulation or the conditions incorporated in the deed coupled 
with liability to repay full expenses or payment of interest at the end of the 
long term or any other such condition which is found harsh and oppressive, 
it is always open to the mortgagor to move the court for redemption of his 
property even before the expiry of such period and the court is competent 
to relieve him from such term holding it invalid and granting any appropriate 
relief for redemption of the mortgaged property’ —Ghanchi v Gusai 1995 
AIHC 134 (Guj). 


There are some reported cases to the effect that when a day is fixed 
for the payment of the debt secured by a mortgage, and nothing more 
appears, the presumption is that the day is fixed for the convenience of the 
debtor, and that the mortgagor may, if he likes, pay the debt at an earlier 
date—Laljoo v Gungoo 1850 SD NWP 113, where the terms of the deed 
were ambiguous and were construed in the sense most favourable to the 
mortgagor; Bhagwat v Parshad ILR (1888)10 All 602; Dorappa v Kundukuri 
(1867)3 Mad HC 363; Mashook v Marem (1874)8 Mad HC 31; Rajah v Sri 
Rajah ILR (1877)2 Mad 314; Marana v Pendyala ILR (1881)3 Mad 230; 
Kanara v Govindam ILR (1882)5 Mad 310; but see Ramchurn v Bhowanee 
1861 SC NWP 714; Mun v Shib NWPHC (1866)1 Agra 91; Vadju v Vadju 
ILR (1880)5 Bom 22; Lila v Basudev (1874)11 Bom HC 283; Keshava v 
Keshava ILR (1877)2 Mad 45; Raghubar v Budhu ILR (1885)8 All 95; 
Sakharam v Vithu (1866)2 Bom HC 225; Tirugnana v Nallatambi ILR 
(1892)16 Mad 486, considered in Rose v Raja ILR (1898)23 Mad 33; Mikhi 
v Fatu (1903)4 PLR 171. These cases, however, are no longer law, and the 
general principle that, in the absence of a binding agreement to the contrary, 
the right to redeem and the right to foreclose are coextensive has been 
embodied in the Transfer of Property Act, though an exception to this rule 
has been introduced by the Dekkan Agriculturists’ Relief Act—Babaji v 
Vithu ILR (1882)6 Bom 734. 


It must not, however, be thought that every mortgage may be redeemed 
by an immediate payment in money. Where a mortgage is made to secure 
a periodically recurring obligation for an uncertain term or to indemnify 
against contingent charges, as for instance, an annuity or an indemnity to 
alessor against the breach of the covenants in a lease, the mortgage cannot 
be redeemed by an immediate payment in money, as a security can only 
be redeemed, where the party who seeks to redeem is able to do the very 
thing which is intended to be secured. If the thing secured is the payment 
of a contingent or an annual or a monthly sum during an uncertain period, 
it is obviously impossible for the party who has given the security to redeem 
it by the present payment of a definite sum—Fleming v Self (1854)3 De 
GMAG 997, 1024: 3 Eg Rep 14: 24 LJ Ch 29; disting. Sparrow v Farmer 
(1859)26 Beav 511:28LJ Ch 537. It would also seem that a mortgage given 
as security for a loan and future advances to be made on the fulfilment of 
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certain conditions cannot be redeemed merely by payment of the loan, 
actually advanced, so long as the liability to make future advances is 
outstanding—Jones, s. 1079. 


In the case of a usufructuary mortgage, the mortgagor may recover 
possession of the property, either when the mortgage money is paid off from 
the rents and profits, or where such rents and profits are taken in lieu only 
of interest, when the term of the mortgage has expired, and the mortgagor 
pays or tenders the principal [The mortgage may be redeemed before the 
expiry of the term on equitable grounds, as, where the mortgagee fails to 
perform a most essential part of the contract—Chhotku v Baldeo ILR 
(1912)34 All 659]. Section 62 of the Transfer of Property Act dealing with 
usufructuary mortgages was not very clearly worded, and the High Court 
of Madras held that the redemption of a mortgage in which the mortgagee 
is authorised to pay himself the mortgage money from the rents and profits 
could only be worked out by the actual receipt of such rents and profits and 
could not be effected by a payment made by the mortgagor himself— 
Tirugnana v Nallathambi ILR (1892)16 Mad 486: 2 MLJ 272. A stipulation 
that the mortgage money and the interest cannot be paid up except by 
receipt of the net profits by the mortgagee is not illegal— Gunnam v 
Vadapalli (1914)27 MLJ 295}. As a result the section has been amended 
on the Report of the Special Committee by sec. 25 of the Transfer of Property 
(Amendment) Act 20 of 1929. The amendments make the section corre- 
spond with the definition of a usufructuary mortgage in sec. 58(d). Section 
62 applies to usufructuary mortgages pure and simple and has no 
application to anomalous mortgages which contain a covenant to pay— 
Panaganti v Maharaja of Venkatagiri AIR 1929 PC 32: 50 Mad 180. To an 
anomalous mortgage the provisions of sec. 60 apply. It must be remem- 
bered that the right given by sec. 62 is absolute notwithstanding any 
covenant to the contrary. 


Section 62 is in marked contrast to sec. 60 which contemplates a 
subsisting mortgage and its redemption while sec. 62 speaks of recovery 
of possession. As soon as the rents and/or profits of the mortgaged property 
are sufficient to the discharge of the mortage money, the mortgage comes 
to an end. On the other hand, the mortgagee is entitled to remain in 
possession till the mortgage-debt is wiped off from the rents and/or profits 
of the property. This rule is to be applied even though a term of years is 
fixed. The time fixed is not the essence of the transaction but should be 
regarded as a protection for the debtor, who is entitled to recover 
possession earlier showing that the principal and interest have been wholly 
discharged by the usufruct before the stipulated period—Seshayya v 
Lakshmininarasimha AIR 1930 Mad 160; see also Kundan v Thakurlal 6 
CPLR 43; Anikendu v Subbaiah 35 Mad 744. Fixing of a term for payment 
of mortgage-money would not alter the character of the mortgage which 
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may otherwise be found to be usufructuary. In a usufructuary mortgage it 
is proper to have a minimum time during which the mortgagor could redeem 
in view of sec. 62(b)—Haji Fatma Bee v Prahlad AIR 1985 MP 1. Where 
a usufructuary mortgagor cannot regain possession on the basis of an oral 
mortgage as it cannot be proved in a court of law for want of registration, 
it is open to him to recover possession on the strength of his title—K. Variath 
v PC.K. Haji AIR 1974 SC 689. 


A usufructuary mortgagee has no right to remain in possession of the 
mortgaged property after the mortgage-money is satisfied from the usu- 
fruct—Prag v Mohanlal5 OLJ 263: 47 SC 161.In the case of a usufructuary 
mortgage the onus lies on the mortgagee to prove what is due to him on 
the date of the application for redemption—Baffan Singh v Ram Subhag 
AIR 1950 All 466: 1950 ALJ 378. 


(4) Limitation in a suit for redemption.—Art. 61(a) of the Limitation 
Act, 1963 provides that the limitation for a suit by a mortgagor to redeem 
or recover possession of immovable property mortgaged is thirty years from 
the date when the right to redeem or to recover possession accrues. Clause 
(a) is attracted in the following two kinds of suits at the instance of the 
mortgagor: 


(ù suit to redeem mortgages; and 
(i) suit to recover possession of immovable property mortgaged. 


A suit purely for possession arises only when the case falls under sec. 
62(a) of the Transfer of Property Act. Art. 61(a) refers only to a suit against 
a mortgagee and has no application to a suit against a mortgagee and has 
no application to a suit against a charge holder and the period for 
redemption of a charge is 12 years and not 30 years— Surat Singh v Umrao 
(1922)20 ALJ 611; cf. Mahru v Dago ILR 1956 Bom 427: AIR 1957 Bom 
18. 


Where the recitals in a gift deed constitute acknowledgement of the 
mortgage by the mortgagee, limitation in a suit for redemption would start 
running from the date of such acknowledgement as that would give a fresh 
cause of action for filing a suit for redemption—Bibijan v Murlidhar (1995)1 
SCC 187. 


Article 61(a) applies to all mortgages [Dittu Mal v Habi Baksh AIR 1927 
Lah 828; Mohini v Sara Sundari (1924)86 IC 353; Habibullah v Abdul Hamid 
34 All 261; Bhaktwar v Husaini 36 All 195 (PC)]. A suit against a usufructuary 
mortgagee is within this Article—Luchman Baksh v Ranjit Ram (1873)20 
WR 375 (under Limitation Act of 1839); Fatimatal-ul-Nissa v Sundar Das 
27 Cal 1004 (PC); Kullu v Halki 18 All 295. In the case of a Lekha Mukhi 
mortgage this article was appled—Khandu v Fazal 1 Lah 89; Dittu v Habi 
Baksh AIR 1927 Lah 828. 
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(5) Suit for redemption, when mortgage is wiped out — limitation.— 
Under Art. 61(a) of the Limitation Act, 1963 a suit by a mortgagor to redeem 
or recover possession of an immovable property mortgaged has to be filed 
within 30 years from the date on which the right to redeem or to recover 
possession accrues. But under Art. 65 a suit for possession of immovable 
property or any interest therein based on title must be filed within 12 years 
from the date on which the possession of the defendant becomes adverse 
to the plaintiff. Where by operation of a statute (here, T. N. Agricultural Relief 
Act, 1938), the mortgage ceased to exist, a suit for redemption is squarely 
covered by Art. 61(a) and not by Art. 65 of the Limitation Act since Art.61(a) 
refers not only to a suit for redemption but also to a suit to recover 
possession of immovable property mortgaged— Vaideswara lyer v Kamakshi 
Ammal 1994 Supp 2 SCC 524. 


(c) Redemption Protected 


(1) Right to sue for redemption when extinguished by lapse of 
time.—The right to redeem being of the essence of a mortgage, courts of 
equity in England did not permit any device or contrivance designed or 
calculated to prevent redemption. ‘At law’, says Lord Eldon [Seton v Slade 
(1802)7 Ves 264, 272: 1775-1802 All ER Rep 163. Cf. Fairclough v Swan 
etc. Co. 1912 AC 565 (PC): 1911-13 All ER Rep 397], ‘the mortgagee is 
under no obligation to reconvey at that particular day; and yet this court says 
that, though the money is not paid at the time stipulated, if paid with interest 
at the time a reconveyance is demanded, there shall be a reconveyance 
upon this ground; that the contract is in this court considered a mere loan 
of money secured by a pledge of the estate. But that is a doctrine upon which 
this court acts against what is the prima facie import of the terms of the 
agreement itself, which does not import at law that ‘once a mortgage, always 
a mortgage’; but equity says that, and the doctrine of this court as to 
redemption does give countenance to that strong declaration of Lord 
Thurlow, the agreement of the parties will not alter it; for | take it to be so 
in the case of a mortgage that you shall not, by special terms, alter what 
this court says are the special terms of that contract’ 


The doctrine was originally invented to protect impecunious landowners 
from the wiles or oppression of crafty and unscrupulous money lenders. On 
repayment of the money, the mortgagor could always redeem and rescue 
what equity still regarded as his own, any contract to the contrary notwith- 
standing. A condition that a mortgage shall not be redeemable was, 
therefore, treated as a repugnant condition, inconsistent with the idea of 
a security. This court, said Lord Northington, LC, ‘as a Court of Conscience, 
is very jealous of persons taking securities for a loan and coverting such 
securities into purchases. And, therefore, | can take it to be an established 
rule that a mortgagee can never provide at the time of making the loan for 
any event or condition on which the equity of redemption shall be 
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discharged and the conveyance absolute. And there is great reason and 
justice in this rule, for necessitous men are not, truly speaking, free men, 
but to answer a present exigency will submit to any terms that the crafty 
may impose upon them’—Vernon v Bethell (1761)2 Eden 113: 35 Digest 
(Repl) 409; cf. Mellor v Lees (1742)1 Atk 494; Toomes v Conset (1745)3 
Atk 261: 35 Digest (Repl) 409; Floyer v Lavington (1714)1 P Wims 269; 
disting. Newcomb v Bonham (1681)1 Vern 7, 214, 232, affirmed (1689)1 
Vern 233n (HL): 35 Digest (Repl) 403. 


The provisions of Order 34, C.P. Code have laid down in clear terms the 
circumstances when the right of redemption would stand extinguished. 
Rule 5(1) expressly recognises the right of the mortgagor to redeem the 
mortgage at any time before the confirmation of a sale made in pursuance 
of a final decree passed in a suit for sale. Similarly, rule 8(1) permits the 
mortgagor to redeem the mortgaged property before the confirmation of 
the sale held in pursuance of a final decree in a redemption suit, unless 
such final decree debars the mortgagor from all right to redeem the 
mortgaged property which is provided for in sub-rule (3)(a) of rule 8 of Order 
34 relating to a mortgage by conditional sale or an anomalous mortgage. 
Accordingly, in a suit for redemption, a mortgage other than a mortgage 
by conditional sale or an anomalous mortgage, the mortgagor has right of 
redemption even after sale has taken place pursuant to the final decree, 
but before the confirmation of such sale—Mhadagonda v Shripal Balwant 
AIR 1988 SC 1200: (1988)3 SCC 298. 


Where a right to sue for redemption is extinguished by lapse of time and 
the possession is with the mortgagee, the mortgagor cannot sue for 
possession. On the other hand, in such a case, the mortgagee can bring 
a suit that the mortgage having been extinguished by lapse of time and 
having not been redeemed, he had become full owner. When the right is 
extinguished in view of sec. 27 of the Limitation Act, no question of equity 
remains to be decided—Banarsi Dass v Jiwan Ram AIR 1991 P&H 85. 


2.‘Once a mortgage, always a mortgage’.—In 1681 Lord Nottingham 
in the leading case of Harris v Harris [((1681)1 Vern 33] firmly laid down the 
principle:'Once a mortgage, always a mortgage. This is a doctrine to protect 
the mortgagor's right of redemption: It renders all agreements in a mortgage 
for forfeiture of the right to redeem and also incumbrances of or dealings 
with the property by the mortgagee as against a mortgagor coming to 
redeem. In 1902 the well-known maxim, ‘once a mortgage, always a 
mortgage’ was supplemented by the words ‘and nothing but a mortgage’ 
added by Lord Davey in the leading case of Noakes v Rice [1902 AC 24 
(HL): 1900-3 All ER Rep 34], in which the maxim was explained to mean 
‘that a mortgage cannot be made irredeemable and a provision to that effect 
is void’. The maxim has been supplemented in the Indian context by the 
words ‘and therefore always redeemable’, added by Justice Sarkar of the 
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Supreme Court in the case of Seth Ganga Dhar v Shankarlal [1959 SCR 
509 (513): AIR 1958 SC 770). 


It is thus evident that the very conception of mortgage involves three 
principles. First, there is the maxim: ‘Once a mortgage, always a mortgage’ 
That is to say, a mortgage is always redeemable and if a contrary provision 
is made, it is invalid. And this is an exception to the aphorism, modus et 
conventio vincunt legem (custom and agreement overrule law). Secondly, 
the mortgagee cannot reserve to himself any collateral advantage outside 
the mortgage agreement. Thirdly, as a corollary from the first another 
principle may be deduced, namely, ‘once a mortgage, always a mortgage, 
and nothing but a mortgage’. In other words, any stipulation which prevents 
a mortgagor from getting back the property mortgaged is void. That is, a 
mortgage is always redeemable. 


The maxim ‘once a mortgage, always a mortgage’ may be said to be a 
logical corollary from the doctrine, which is the very foundation of the law 
of mortgages, that time is not of the essence of the contract in such 
transactions; for the protection which the law throws round the mortgagor 
might be rendered wholly illusory, if the right to redeem could be limited by 
contract between the parties [For a very curious case mentioned in the 
books in which the mortgagor was permitted to redeem, although he had 
solemnly sworn on the Bible never to exercise the right, see Stisted's case 
cited in East India Co. v Atkyns 1 Comyn 348]. Right to redeem is an incident 
of a subsisting mortgage and is inseparable from it so that the right is co- 
extensive with the mortgage itself. The right subsists until it is appropriately 
and effectively extinguished either by the acts of the parties concerned or 
by a proper decree of the competent court. The Supreme Court quoted the 
above two paragraphs in Achaldas Durgaji v Ramvilas ((2003)3 SCC 614]. 
See also Ghanchi v Gusai 1995 AIHC 134 (Guj). 


3. Commentary on redemption.—But ‘protection’ sometimes leads to 
very curious results, as we may see from the case of Salt v Marquess of 
Northhampton[1892 AC 1 (HL): 61 LJ Ch 49:65 LT 765: 40 WR 529: 8 TLR 
104: 35 Digest (Repl) 404], which furnishes a very instructive commentary 
on the rule that a mortgage may not be made irredeemable. 


The House of Lords were of opinion that the real agreement between 
the parties was that the policy should be the property of the mortgagor, 
subject to the charge created by him, and not that it should be effected 
merely for the protection of the trustees, subject to an option for the 
mortgagor to make it his own on paying off the debt in his lifetime. Lord 
Hannen, it is true, dissented from this view, but he did so not because he 
questioned the soundness of the equitable doctrine about by-agreements, 
but because he thought the policy never belonged to the debtor, and there 
could be no question, therefore, of relieving the mortgagor from the terms 
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of his agreements [The rule laid down in this case has been criticised by 
Sir Frederick Pollock, who says that it involves the form of fallacy known 
as the argument in a circle. ‘The borrower’, says the learned reviewer, 
'covenanting to pay the premiums (though they were advanced as a matter 
of book-keeping by the office) showed that the policy was his property; 
therefore, it was part of the security; argal, as Touchstone would say, the 
agreement that it should belong to the office was a by-agreement clogging 
the equity of redemption, and as such void. But what if the borrower paying 
the premiums only raised a presumption of the policy being his? Then this 
presumption was rebutted by the express agreement and the policy was 
outside the security altogether, and was left untouched by the equitable 
rule, ‘once a mortgage, always a mortgage’ —7 LOR pp. 6-7. On the 
question whether the policy belongs to the mortgagee or to the mortgagor's 
estate, see Coote, p. 303 et seg.; 8 Encyclopaedia, p. 493]. 


The judgment of the House of Lords thus gave the mortgagor's estate 
a large sum of money for which the mortgagor had paid nothing, a very 
strange result one must admit of what is called an equitable rule. The 
doctrine, however, was too well-settled to be open to controversy. Indeed, 
the distinguished counsel, who appeared for the mortgagees, only ad- 
dressed themselves to the question of construction and never thought of 
disputing either the existence or the limits of the equitable maxim, ‘once a 
mortgage, always a mortgage’, which may be said to be an heirloom in 
English equity jurisprudence. 


It may not perhaps be out of place here to cite some observations of Lord 
Bramwell, who neither loved equity nor its ways. The rules of equity may 
be evaded, but must not be infringed—Sa/t v Marquess of Northampton 
1892 AC 20-21 (HL): 35 Digest (Repl) 404. ‘It seems’, adds his Lordship, 
‘that a borrower was such a favourite with Courts of Equity that they would 
let him break his contract, and perhaps by disabling him from binding 
himself, disabled him from contracting on the most advantageous terms to 
himself. For the learned counsel for the appellant said there were ways in 
which this extraordinary doctrine could be evaded’ 


Salt v Marquess of Northampton [1892 AC 20-21 (HL): 35 Digest (Repl) 
404], certainly furnished an admirable text for Lord Bramwell’s denunciation 
of the ‘mediaeval superstition’ of moulding people’s contracts for them. 


4. Successive suits for redemption.—The question is whether a 
second suit for redemption would lie where the earlier suit was dismissed 
for default or was dropped for any other reason. Held by the Karnataka High 
Court in Tulajappa v Subhas [AIR 2003 Kant 118], relying mainly upon a 
decision of the Privy Council in Raghunath Singh v Hansraj Kumar [AIR 
1934 PC 205], that the second suit would lie. Such a suit is neither barred 
under Order 9 rule 13, C.P. Code nor the provisions of Order 22 rule 9 of 
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the Code extinguish the right of redemption of the mortgagor. See also 
Ramchandra v Hanmanta AIR 1920 Bom 29; Sridhar v Ganu AIR 1928 Bom 
67; Rajaram v Ramchandra AIR 1949 Bom 226. 


The right of redemption can be extinguished as provided in sec. 60 of 
the T.P. Act, and when it is alleged to have been extinguished by a decree, 
the decree should run strictly in accordance with the form prescribed for 
the purpose. 


Until a final decree is passed in a mortgage suit the right of redemption 
is not extinguished, and a mortgagor can bring successive suits for 
redemption of the same mortgage—Suraj Bali v Rang Bahadur AIR 1950 
All 88: 1950 ALJ 86. See also Ramjatan v Net La/AIR 1950 Pat 281; Kunhotti 
v Koya AIR 1949 Mad 443: ILR 1949 Mad 276; Somnath Pradhan v Sanno 
Govinda Misra AIR 1959 Ori 122. The dismissal of an earlier suit for 
redemption whether as being abated or withdrawn or in default would not 
debar the mortgagor from filing a second suit for redemption and that such 
second suit and for that matter every successive suit for redemption to 
redeem the same mortgage can be brought so long as the mortgage 
subsists and the right of redemption is not extinguished by efflux of time 
or by a decree of the court passed in the prescribed form— Vishwa v Shakti 
AIR 1987 HP 29. The cause of action in a redemption suit being a recurring 
one, provisions like Or. 9, r. 9, Or. 23, r. 1, etc. of C.P.C. are no bar to the 
filing of a second suit for redemption—Subba Rao v Raju AIR 1950 FC 1: 
1949 FLJ 398: (1950)1 MLJ 752; Rajaram v Ramchandra AIR 1948 Bom 
226 (FB): 50 Bom LR 45; Narayan Shenoi v Yasodabai AIR 1955 Tr-Co 9 
(FB); Edumban Chettiar v Ramlakshmi Pichamma AIR 1965 Ker 153. A 
subsequent suit for redemption would be barred by limitation on the 
application of the principle of res judicata, if in a prior suit for redemption 
the suit was dismissed on the ground of limitation—Neelakanta Pillai v 
Mathavan Pillai AIR 1963 Mad 226. 


The right to redeem mortgage is derived by the statute and can only be 
taken away by means and in the manner provided in the Proviso to sec. 
60. Even the second suit for redemption will be maintainable if the decree 
passed in the former suit does not expressly deprive the mortgagor of his 
right to redeem the property—/smail v Muljibhai AIR 1994 Guj 8. Further 
heldin this case that in a suit for redemption a preliminary decree is required 
to be passed in terms of Or. 34, r. 7 and the final decree in terms of Or. 34, 
r. 8, CBG 


So long as the relationship of mortgagor and mortgagee continues and 
so long as the right to redemption has not been extinguished by the decree 
of the court or by the act of the parties, the mortgagor is entitled to go to 
a court of law to enforce his right. Even where there was abatement of the 
earlier suit, it would not stand in the way of the mortgagor inasmuch as 
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abatement of suit is nota decree of the court—Rajaram Vithal v Ramchandra 
AIR 1948 Bom 226 (FB); see also Subba Rao v Mattapalli Raju AIR 1950 
FC 1; Ratnakar v Smita Pandurang AIR 1996 Bom 69; Parameshwaran v 
Sumathi AIR 1994 SC 191; Ramvilas v Achaldas AIR 2002 Bom 133; 
Loknath Misir v Daulata Kuer AIR 1953 All 503. The well-settled legal 
position is that the dismissal of the earlier suit for redemption whether as 
abated or as withdrawn or in default would not debar the mortgagor from 
filing second suit for redemption and that such second suit and for that 
matter every successive suit for redemption to redeem the same mortgage 
can be brought so long as the mortgage subsists and the right of redemption 
is not extinguished by efflux of time by a decree of the court passed in the 
prescribed form. The legal position in this regard had been explained by 
the apex court in Parameshwaran Pillai v Sumathi [AIR 1994 SC 141]. The 
apex court observed as follows: 


“The proceeding in the preliminary decree does not get terminated by 
dismissal of the first application for passing of final decree on or for non- 
prosecution. Till date of passing the final decree and execution or till remedy 
is barred by limitation under Art. 137 of the Schedule to the Limitation Act, 
1963 the Court has power and jurisdiction to entertain the application to 
pass the final decree. At any time before the remedy is barred, it is open 
to the plaintiff to deposit the redemption money under the preliminary 
decree. The dismissal of the earlier application or non-prosecution, there- 
fore, does not per se bar the right of the plaintiff. But if remedy to enforce 
preliminary decree for the redemption is barred by the limitation, thereafter 
the right remains unenforceable. The deposit, therefore, is non estand the 
Court cannot proceed to pass final decree as the remedy is lost. Therefore, 
the mere dismissal of the first application for non-prosecution and with- 
drawal of the redemption money deposited thereunder per se creates no 
bar to entertain second application. Equally instead of availing the remedy 
of depositing the redemption amount in the pending proceedings under 
Rule 8(1) of Order 34, the respondent instituted an independent suit for 
redemption per force, though it does not operate as a bar to maintain the 
application to pass final decree. Court cannot proceed further with the 
application. Otherwise conflicting decisions would arise giving rise to a 
multiplicity of proceedings. The Court would stop to proceed further in the 
matter. In view of finding that the application to pass final decree is barred 
by limitation, the trial Court has no jurisdiction to proceed with the 
application under Rule 8(3) of Order 34, and pass final decree”. See also 
Angammal v Muhammed Sulaiman AIR 1946 Mad 38; Md. Azimi v Md. 
Sultan AIR 1946 Pat 99; Raghunath v Mt. Hansraj AIR 1934 PC 205. 


5. Preliminary decree for redemption of usufructuary mortgage.— 
In case of a usufructuary mortgage, there is no necessity to draw a 
preliminary decree and “no time-limit apply to a usufructuary mortgage” as 
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has been expressly provided by Rule 7(j/)(c), (i)(a) of the C.P. Code— 
Kharati Lal v Janak Roy AIR 2004 P&H 29; see also Paltan v Jagan AIR 
1974 Pat 276; Parekutty v Mariyakutti AIR 1967 Ker 236. Held in Kharati 
Lal's case that the mortgagor cannot take law in his own hand and take 
forcible possession of the mortgaged property even if the mortgage loan 
has since been liquidated by user and enjoyment of the mortgaged property 
by the usufructuary mortgagee. 


A transacticn of mortgage formally executed does not become void or 
ineffective merely because the mortgagee fails to advance the amount of 
money undertaken to be advanced [State of Kerala v Cochin Chemical 
Refineries Ltd. AIR 1968 SC 1361; see also D.S. Rajagopalan (2003)1 MLJ 
199 (Mad)]. 


(d) Clog on Redemption 


A redemption is the heart of mortgage and it is inherent therein. Incident 
to every mortgage is the right of the mortgagor to redeem, and such right 
continues notwithstanding his failure to pay the debt in terms of the contract 
of mortgage. As such the law does not allow any clog on equity of 
redemption. Two aspects deserve consideration: First, what is meant by 
clog on equity of redemption; secondly, what are the circumstances which 
can be construed as clog on the right of redemption. 


Incident to every mortgage is the right of the mortgagor to redeem. Any 
provision inserted in the mortgage to prevent redemption on payment of 
the debt or performance of the obligation for which the security was given 
in termed a clog or fetter on the equity of redemption and is void. No 
agreement between the mortgagor and mortgagee contained in the 
mortgage can make a mortgage irredeemable. The right to redeem is so 
inseparable an incident of a mortgage that it cannot be taken away by an 
express agreement of the parties that the mortgage is not to be redeemable 
or that the right is to be confined to a particular time or to a particular 
description of persons. 


The doctrine of the Court of Equity on this subject is expressed in the 
well-known maxim ‘once a mortgage, always a mortgage, which has been 
supplemented by the words ‘and nothing but a mortgage’ by Lord Davey 
in the leading case of Noakes v Rice [1902 AC 24]. ‘This doctrine means 
no contract between a mortgagor and a mortgagee made at the time of the 
mortgage and as part of the mortgage transaction or, in other words, as 
one of the terms of the loan, can be valid if it prevents the mortgagor from 
getting back his property on paying off what is due on his security. Any 
bargain which has that effect is invalid and is inconsistent with the 
transaction being a mortgage'—per Lord Lindley in Samuel v Jarra Timber 
and Wood-paving Corporation [1904 AC 323). 
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The rule as to clog on redemption applies to the classes of mortgages 
defined in sec. 58—see Pandiyan v Velayapa 33 MLJ 316: 42 IC 438; 
Srinivasa v Radha Krishna 38 Mad 667; Kandula Venkiah v Donga Pillai 
42 Mad 589 (598, 604): 57 IC 274; Muhammad Sher Khan v Rajah Seth 
Swami Dayal 44 All 185 (189) (PC); Chellakutti v Vengappa AIR 1925 Mad 
366: 82 IC 809; Raman v Gowri AIR 1954 Tr-Coch 7. 


Even in those parts of India to which the Transfer of Property Act has 
not been extended, the rule enunciated in sec. 60 would be applicable as 
a rule of justice, equity and good conscience—Jagiewan v Rana Jelubha 
AIR 1951 Sau 53. 


1. Clog v Unconscionable bargain.—A mortgage is only a security for 
the repayment of a debt or the performance of an obligation. Therefore, the 
mortgagee, on redemption of the mortgage, is bound to discharge the 
security so as to enable the mortgagor to have the hypotheca free from all 
liabilities created in connection with the mortgage. And any stipulation 
inconsistent with this position is a clog on redemption. As observed by 
Lindley MR in Stanley v Wilde [(1899)2 Ch 474]: ‘Any provision inserted in 
a mortgage deed to prevent redemption on payment or performance of the 
debt or obligation for which the security was given is what is meant by a 
clog or fetter on the equity of redemption and is, therefore, void’ Inthe words 
of Lord Macnaghten in Noakes & Co. v Rice [1902 AC 24 (HL): 1900-3 All 
ER Rep 34]: ‘Redemption is of the very nature and essence of a mortgage 
in equity. And equity will not permit any device or contrivance designed or 
calculated to prevent or impede redemption. The mortgagee shall not make 
any stipulation which will prevent a mortgagor who: has paid principal, 
interest and costs, from getting back his mortgaged property in the condition 
in which he parted with it’ The court is bound to invalidate any device which 
creates any clog on the right of redemption— Kishanlal v Hargovind AIR 
1987 MP 134 (137). 


Where in a usufructuary mortgage the mortgagee obtained a decree for 
arrears of rent on the basis of a rent note, executed by the mortgagor, in 
violation of the express stipulation in the mortgage deed that the mortgagor 
should have no liability for payment of interest, and the mortgagee 
purchased the property on the basis of the decree, the rent not is a clog 
on redemption—Kishanlal v Hargovind AIR 1987 MP 134, 139. 


However, this clog differs from an unconscionable bargain—Aga 
Muhammedally Beg v Venkatappayya (1918)35 MLJ 287 (291): 48 IC 379. 
When necessitous borrowers enter into imprudent bargains, they are called 
unconscionable bargains. It is for the courts to prevent such bargains and 
the principle therefor is formulated by Sir J. Stuart VC in Barrett v Hartley 
[1866 LR 2 Eq 789: 14 LT 474: 14 WR 684: 35 Digest (Repl) 728] thus: It 
is ‘the principle which prevents any oppressive bargain or any advantage 
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exacted from a man under grievous necessity and of want of money, from 
prevailing against him’. Accordingly the following covenants are held to be 
oppressive and unconscionable and, as such, invalid—()) a covenant 
permitting redemption only once in 80 years [Sarbdawan Singh v Bijai Singh 
ILR 36 All 551: 24 IC 705]; (ii) a covenant to pay interest in addition to 
enjoyment of the usufruct between a pardanashin lady and a boy of tender 
years as mortgagors and the superior proprietor as the mortgagee— 
Muhamad Ali v Ramzan Ali 38 IC 454. 


An aspect of unconscionable bargain in England is called 'catching 
bargain'. This is a bargain for a loan or payment of money made on 
oppressive, extortionate or unconscionable terms, between a person 
having money and another person having little or no property immediately 
available, but having property in reversion or expectancy. And relief against 
the unreasonable part of such a bargain is generally granted to the 
borrower— Chesterfield v Janssen (1751)2 Ves Sen 125. Mere inadeguacy 
of price was a sufficient ground in former days for rescinding a sale or other 
dealing with a reversion. This rule has been replaced by sec. 174 of tne Law 
of Property Act, 1925. It is now a question whether there has been fraud 
or unfair dealing. Under secs. 137-140 of the Consumer Credit Act, 1974 
the county court is empowered to reopen extortionate credit bargains— 
Jowitt's Dictionary of English Law, 2nd Ed. 1977, pp. 294-95, 1826. 


In England the mortgagor has an equitable interest in the property both 
before and afterthe date (of payment) has elapsed: before, because he has 
a contractual right to have the property conveyed; after, because in eguity, 
time is not of the essence of the transaction. In each case he has an 
equitable estate though in the former he has not yet an equity of redemption. 
It follows that a mortgage is charged with an equity of redemption as soon 
as it is made. And it differs from ordinary contracts. Now both the mortgage 
and ordinary contracts are in equity considered from the standpoint of 
‘conscience’, since the equity court is ‘a court of conscience'— Vermon v 
Betheli(1762)28 ER 838, 839. A differentiation in treatment in the two cases . 
is ably brought out by Viscount Haldane LC in Kreglinger v New Patagonia 
Meat and Cold Storage Co. Ltd. (1914 AC 25 (35-6, 49): 1911-13 All ER 
Rep 970 (HL)] thus: ‘It was, in ordinary cases, only where there was conduct 
which the Court of Chancery regarded as unconscientious that it interfered 
with freedom of contract. The lending of money, on mortgage or otherwise, 
was looked on with suspicion, and the court was on the alert to discover 
want of conscience in the terms imposed by lenders. 


in India the same distinction exists in a mortgage between the position 
before and after the date of payment. Before that date the mortgagor has 
an interest in the land which is legal and not equitable. After that date he 
has the legal right of redemption given him by sec. 60 of the Transfer of 
Property Act—Ramkinkar v Satyacharan (1938)66 IA 50. It may be noted 
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that an unconscionable or oppressive bargain is a species of fraud and ‘the 
reason justifying the court’s power to relieve a mortgagor from the effects 
of his bargain is its want of conscience’, as observed by Justice Sarkar in 
Seth Gangadhar v Shankarlal 1959 SCR 509 (517): AIR 1958 SC 770. And 
this ‘want of conscience’ becomes evident when ‘the legal right of redemp- 
tion’ is negated or restricted. With this may be coupled the oppressive or 
unconscionable bargain. Justice Sarkar of the Supreme Court has laid 
down a test to ascertain the nature of the bargain: ‘The court’s jurisdiction 
to relieve a mortgagor from his bargain depends on whether it was obtained 
by taking advantage of any difficulty or embarrassment that he might have 
been in when he borrowed the moneys on the mortgage. Was the mortgagor 
oppressed? Was he imposed upon? If he was, then he may be entitled to 
relief’ Here the mortgage and the contract have become one in the merger, 
though logic demands their separation. As observed by the Supreme Court 
in Pomal v Vrajlal (AIR 1989 SC 436: (1989)1 SCC 458] that the doctrine 
‘clog on the equity of redemption’ is a rule of justice, equity and good 
conscience. It must be adopted in each case to the reality of the situation 
and the individuality of the transaction. Long term for redemption by itself 
is not a clog on the equity of redemption. Whether or not in a particular 
transaction there is such a clog depends primarily upon the period of 
redemption, the circumstances under which the mortgage was created, the 
economic and financial position of the mortgagor, and his relationship vis- 
a-vis him and the mortgagee, the economic and social conditions in a 
particular country at a particular point of time, custom, if any, prevalent in 
the community or the society in which the transaction takes place, and the 
totality of the circumstances under which a mortgage is created, namely, 
circumstances of the parties, the time, the situation, the clauses for 
redemption either for payment of interest or any other sum, the obligations 
of the mortgagee to construct or repair or maintain the mortgaged property 
in cases of usufructuary mortgage, to manage as a matter of prudent 
management. These factors must be correlated to each other and viewed 
in a comprehensive conspectus in the background of the facts and 
circumstances of each case, to determine whether these are clogs on the 
equity of redemption. See also Ganga Dhar v Shankar Lal 1959 SCR 509: 
AIR 1958 SC 770. 


The rights and liabilities of the mortgagor are controlled by the provisions 
of sec. 60 of the Transfer of Property Act. A mortgage being a security for 
the debt, the right of redemption continues although the mortgagor fails to 
pay the debt at due date. Any provision inserted to prevent, evade or hamper 
redemption is void. That is implied in the maxim ‘once a mortgage, always 
a mortgage’. Collins MR in Jarrah Timber and Wood Paving Corpn. v 
Samuel [(1903)2 Ch 1 at p. 7] observed that it is the right of a mortgagor 
on redemption, by reason of the very nature of a mortgage to get back the 
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subject of the mortgage and to hold and enjoy as he was entitled to hold 
and enjoy it before the mortgage—Pomal v Vrajlal AIR 1989 SC 436 (para 
20): (1989)1 SCC 458. 


A question arises as to the position of mortgagee’s tenant after 
redemption. On redemption of the mortgage the title of the mortgagee 
comes to an end. A derivative title from him must ordinarily come to an end 
with the termination of the mortgagee’s title—All India Film Corporation Ltd. 
v Raja Gyan Nath (1969)3 SCC 79: (1970)2 SCR 581. The mortgagee, by 
creating a tenancy, becomes the lessor of the property but his interest as 
lessor is coterminus with his mortgagee interest. The relationship of the 
lessor and the lessee cannot subject beyond the mortgagee’s interest 
unless the relationship is agreed to by the mortgagor or the person 
succeeding to the mortgagor's interest may elect to do so—A// India Film 
Corporation Ltd. v Raja Gyan Nath (1969)3 SCC 79: (1970)2 SCR 581. In 
case of properties in an urban area, such as shop-rooms, the tenants of 
the mortgagee are not entitled to the benefit of sec. 76(a) of the Transfer 
of Property Act on termination of the interest of the mortgagee on account 
of the rights conferred under special statute, viz. Rent Control Legislation— 
Ayyappan v Karthiayani AIR 1987 Ker 130, 132: 1986 Ker LT 336: (1986)1 
Rent LR 276: (1986)1 Ren CR 536. The question of prudent management 
under sec. 76(a) by granting of lease or otherwise normally arises only in 
rural agricultural lands and not in urban immovable property. A mere 
authorisation to the mortgagee to lease the property itself does not amount 
to any intention to allow expressly the creation of a tenancy beyond the term 
of mortgage—K C. Bhaskaran v Carona Shoe Co. Ltd. AIR 1987 Ker 132: 
1987 Ker LJ 18: (1987)1 Ker LT 14. Section 76(a) is an exception to the 
general rule that a mortgagee-in-possession cannot create in the tenant 
inducted by him, a right to continue in possession beyond the period of 
redemption. If the lease is an act of prudent management, the lessee is 
protected—Madan Lal v Badri Narain (1987)3 SCC 460. 


It was similarly held in Om Prakash Garg v Ganga Sahai [(1987)3 JT 
245: AIR 1988 SC 108: (1987)3 SCC 553] that where the lease was not 
an act of prudent management on the part of the mortgagee within the 
meaning of sec. 76(a) of the Transfer of Property Act, the lease could not 
subsist after termination of the mortgage by passing of the final decree of 
redemption. See also Hanumant Kumar v Mohan Lal AIR 1988 SC 299: 
(1988)1 SCC 377; Carona Shoe Co. v K.C. Bhaskaran Nair AiR 1989 SC 
1110: (1989)2 SCC 395; Harnam v Anandrao AIR 1992 MP 1; Devisahai 
v Sardar Govind Rao AIR 1992 MP 13. As held in Ram Chand v Randhir 
Singh [(1994)6 SCC 552], persons inducted into agricultural lands as 
tenants by a usufructuary mortgagee, who becomes entitled to protection 
under tenancy laws (such as, Punjab Security of Land Tenures Act), cannot 


G:M-19 
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be ejected by the mortgagor on the ground that the mortgage of the land 
had been redeemed. 


2. Clogs illustrated.—Whether a mortgage transaction amounts to a 
clog on the equity of redemption is a mixed question of law and fact. Whether 
or not in a particular transaction there is a clog on the equity of redemption 
depends primarily upon the period of redemption (though long term by itself, 
as the period for redemption, is not necessarily a clog on equity), the 
circumstances under which the mortgage was created, the economic and 
financial position of the mortgagor; and his relationship vis-a-vis the 
mortgagee, the economic and social conditions in a particular country at 
a particular point of time, custom, if any, prevalent in the community or the 
society in which the transaction takes place, and the totality of the 
circumstances under which a mortgage is created, namely, circumstances 
of the parties, the time, the situation, the clauses for redemption either for 
payment of interest or any other sum, the obligation of the mortgagee to 
construct or repair or maintain the mortgaged property, in cases of 
usufructuary mortgage to manage as a matter of prudent management, 
these factors must be correlated to each other and viewed in a compre- 
hensive conspectus in the background of the facts and the circumstances 
of each case to determine whether these are clogs on the equity of 
redemption—Pomal Kanji v Vrajlal Karsandas AiR 1989 SC 436. 


Covenants may be of two kinds: (1) Negating, and (2) hampering. And 
these are discussed below: 


(1) Negating covenants.—They may be of various kinds. First, cove- 
nants may confine the right of redemption to certain persons. Thus in 
Trimback v Sakharam [ILR (1892)16 Bom 599], the covenant provided that 
the mortgagee should not receive the mortgage money from any but the 
original mortgagor. It was held that the mortgagor's assignee could redeem. 
Secondly, the covenants may impose time-limits — they may make the 
mortgage irredeemable after a period or put it off for a long time. The former 
may be seen where the mortgagee is asked to treat himself as the owner 
of the property in case the mortgage money is not repaid on or before a 
specified day. And this has been held as a clog on the equity of redemption— 
Jampur Bai v Siddapur (1944)1 MLJ 30.‘A postponement of the contractual 
right to redeem cannot be properly described as a clog on the equity of 
redemption since it is concerned with the contractual right to redeem’— 
Knightbridge Estates Trust v Byrne (1938)4 All ER 618: 1938 Ch 741, 
affirmed 1940 AC 613 (HL): (1940)2 All ER 401. In Sayad Abdul Hak v 
Gulam Jilani [ILR 20 Bom 677] it is observed: ‘It Has never been held that 
a stipulation operating to postpone the date on which redemption may be 
claimed is bad per se on account of the term fixed.’ Where a mortgage deed 
provides (j) that the mortgage shall not be redeemed for 85 years, and (i) 
that it could be redeemed only after that period and within six months 
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thereafter and on default the mortgage deed would be deemed a deed of 
sale in favour of the mortgagee. And it has been held by the Supreme Court 
that the first provision for the postponement of the mortgage for 85 years 
is not a clog on the equity of redemption, while the second provision is— 
Seth Gangadhar v Shankarlal 1959 SCR 509: AIR 1958 SC 770. Thirdly, 
where the contractual right to redeem is rendered altogether illusory ina 
covenant by a long term, it amounts to a clog and cannot be enforced— 
Fairclough v Swan Brewery Co. Ltd. 1912 AC 565 (PC): 1911-13 All ER Rep 
397; see also Ajit Singh v Kakhbir Singh AIR 1992 P&H 193. A mortgage 
for 99 years, authorising the mortgagee to demolish the mortgaged 
structure and making the mortgagor liable to reimburse the expenses at 
the time of redemption, has been held to be one with aclog on redemption— 
Khatubai v Rajgor Mulji Nouji AIR 1979 Guj 171. Incidentally, in Pomal v 
Vrajlal[AIR 1989 SC 436:(1989)1 SCC 458], the Supreme Court observed: 
‘It is a settled law in England and in India that a mortgage cannot be made 
altogether irredeemable or redemption made illusory. The law must respond 
and be responsive to be felt and discernible compulsions of circumstances 
that would be equitable, fair and just and unless there is anything to the 
contrary in the statute, law must take cognizance of that fact and act 
accordingly. In the context of fast changing circumstances and economic 
stability, long term for redemption makes a mortgage an illusory mortgage, 
though not decisive. It should prima facie be an indication as to how clogs 
on equity of redemption should be judged’ 


While trying to enumerate the stipulations, which operate as clogs on 
the equity of redemption, the Gujarat High Court in Ghanchi v Gusai [1995 
AIHC 134 (Guj)] said that it is necessary that— 


(i) it must speak to prevent the mortgagor from redeeming 
absolutely or at any time after the money has become due; 


(ii) it must be a part of the same transaction as the mortgage deed; 


(iii) it must have been entered into by the mortgagee in his character 
of a mortgagee. 


(2) Hampering covenants.—These are of various types. The first 
relates to a mortgage redeemable on certain days. Thus in Suppan Chettiar 
v Rangan Chettiar [AIR 1938 Mad 405, 409: 1938 MWN 356; Murarilal v 
Devkaran AIR 1965 SC 225], in which the mortgage was redeemable on 
July 1, 1921, provided that it was redeemable on July 14 in any year, it was 
held that the proviso was a clog on redemption since it impeded and 
hampered the right of redemption. The second type makes the mortgage 
redeemable in certain months. However, restrictive clauses in possessory 
mortgages are valid since their object is that redemption should not be 
permitted when the crops are on the land—Kirpal Singh v Sheoambar 
Singh AIR 1930 All 283: 1930 ALJ 610. The third type is where the mortgage 
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becomes redeemable without alienating the property. Thus in Ram Saran 
v Amrita Kuar [ILR (1880)3 All 369 (FB)] it was stipulated that the mortgagor 
was to pay the money from his own pocket and not by way of transfer of 
property and this was held unduly to hamper redemption and as such a 
clog. The fourth type relates to a mortgage redeemable with reasonable 
notice. But this is not a clog on redemption—Kadir Bibi v Maliappa Pillai 
(1946)2 MLJ 82: AIR 1946 Mad 542: ILR 1946 Mad 739 (FB). 


(e) Collateral Advantages 


1. In England.—iIn the early days every stipulation in the mortgage deed 
in England for a collateral advantage to the mortgagee was held void 
irrespective of the question whether the equity of redemption was clogged 
or not— Noakes & Co. v Rice 1902 AC 24 (HL): 1900-3 All ER Rep 34 per 
Lord Davey. As observed by Sir J. Trevor MR in Jennings v Ward [(1705)23 
ER 935: (1705)2 Vern 520: 35 Digest (Repl) 409] :‘A man shall not have 
interest for his money and a collateral advantage besides for the loan of 
it or clog the redemption with any by-agreement. This proposition rested 
on two grounds. First, to allow such an advantage was contrary to the policy 
of the statutes of usury and as such opposed to public policy —Weff v Rorke 
(1806)9 RR 122 (129). Secondly, since the mortgagor was under the 
mortgagee's control and, therefore, not in a position to contract on equal 
terms, the Court of Equity regarded the contracts for collateral advantages 
as oppressive and unenforceable—Gubbins v Creed (1804)9 RR 71 (75): 
(1804)2 Sch 8 Lef 241: 35 Digest (Repl) 582. The usury laws were repealed 
in 1854 and the first ground was gone. And the second ground was held 
applicable and stipulations for collateral advantages were held to be invalid 
[Broad v Selfe (1863)11 WR (Eng) 1036 (1037): (1863)2 New Rep 541:9 
LT 43: 9 Jur NS 885: 35 Digest (Rep!) 358], though in some cases they were 
enforceable as being unoppressive—Field v Hopkins (1890)59 LJ Ch 174 
(177): (1890)44 Ch D 524 (CA): 35 Digest (Repl) 716. All the previous cases 
were reviewed in Biggs v Hodinott [(1898)67 LJ Ch 540 (542): (1898)2 Ch 
307: 1895-9 All ER Rep 625 (CA)] and it was held that a stipulation for a 
collateral advantage was not invalid, unless it operated as a clog on 
redemption, or was unconscionable and oppressive, in which case it was 
unenforceable. 


The principle in Jennings v Ward [((1705)23 ER 935: (1705)2 Vern 520: 
35 Digest (Rep]) 409] was modified by that in Biggs v Hoddinott [(1898)67 
LJ Ch 540 (542): (1898)2 Ch 307: 1895-9 All ER. Rep 625 (CA)], in which 
it was stipulated that during the currency of the mortgage, the mortgagor 
should not purchase beer from any one but the mortgagees. Romer LJ 
observed in this case: 'There is no such principle that a mortgagee should 
not stipulate for any collateral advantage for himself. He may so stipulate; 
and nothing can be said against it and he can enforce it, always assuming 
that the bargain is not unconscionable or oppressive.’ And this law was 
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extended in Stanley v Wilde [(1899)2 Ch 474] to the collateral advantages 
continuing beyond the currency of the mortgage. 


The law as stated by Romer LJ was subsequently modified by the House 
of Lords in three cases. In the first case of Noakes & Co. v Rice |(1902)71 
LJ Ch 540 (542): 1900-3 All ER Rep 34] it was stipulated that the mortgagor 
would not, during the continuance of the term, sell on the mortgaged 
premises any malt liquors except those purchased from the mortgagees. 
And it was held to be a clog on redemption, since it purported to tie’ the 
public house after the payment of principal moneys and interest due on the 
security. In other words, the collateral advantages should not endure 
beyond the redemption of the mortgage. In the second case of Bradley v 
Carritt (1903)72 LJ Ch KB 471 (475, 478): 1903 AC 253: 1900-3 All ER 
Rep 633] a stipulation in a mortgage of shares for a collateral advantage, 
namely, that the mortgagor should use his best endeavours to employ 
‘always thereafter’ the mortgagee as a broker for the company was held 
invalid as being a clog on redemption. As observed by Lord Davey of the 
majority: ‘The agreements held objectionable in Brown v Ryan [(1901)2 LR 
653] and Noakes v Rice [(1902)71 LJ Ch 540: 1900-3 All ER Rep 34) did 
not constitute charges upon the mortgaged premises but they fettered the 
mortgagor, in the one case in the free disposition and in the other, the free 
enjoyment of his property. The third case is Samuel v Jarrah Timber and 
Wood Paving Corporation Ltd.[1904 AC 323: 73 LJ Ch 526: 35 Digest (Repl) 
404], in which the advance had been taken by the company on the security 
of its debenture stock with an option given to the mortgagee of purchasing 
the debenture stock at 40% of its value at any time within a year. The 
stipulation was held unenforceable. Allthese decisions climaxed in Kreglinger 
v New Patagonia Meat and Cold Storage Co. Ltd.{1914 AC 25 (61): 83 LJ 
Ch 79 (85)], in which the House of Lords upheld the validity of collateral 
advantages lasting beyond the currency of the mortgage. As pointed out 
by Lord Parker of Waddington: ‘There is now no rule in equity which 
precludes a mortgagee from stipulating for any collateral advantage 
provided (it) is not either—(/) unfair and unconscionable; or (ii) in the nature 
of a penalty clogging the equity of redemption; or (iji) inconsistent with or 
repugnant to the contractual or equitable right to redeem’. In short, a 
collateral stipulation is objectionable only if it is unfair and unconscionable, 
i.e. imposed in a merely reprehensible manner and not merely if it is 
unreasonable—Multiservice Book Binding v Marden (1978)2 WLR 535. 


2. In India.—Though it is not possible to enumerate all the stipulations 
which operate as clogs on the equity of redemption, it is necessary that— 


(ù it must speak to prevent the mortgagor from redeeming absolutely 
or at any time after the money has become due; 


(ii) it must be a part of the same transaction as the mortgage-deed; 
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(iii) it must have been entered into by the mortgagee in his character 
of a mortgagee—Ganchi v Gusai 1995 AIHC 134 (Guj). 


A very long term in a usufructuary mortgage with possession together 
with unconscionable terms is indicative of a clog on the equity of redemp- 
tion—Pomal Kanji v Vrajlal AIR 1989 SC 436: (1989)1 SCC 458. 


The general rule is that the mortgagor is, on redemption, to get back his 
mortgaged property free from the mortgage debt and from all other 
obligations forming part of the mortgage transaction. Collate ral advantages 
are also permitted if they are not opposed to the mortgagor's right to redeem 
or unconscionable, but they are not to survive the mortgage debt. In other 
words, the mortgagee's right in the property is extinguished on redemption 
and any stipulation to the contrary is void. Thus in Khan Bahadur Mehrban 
Khan v Makhna [57 IA 168: AIR 1930 PC 142: 123 IC 554] it was held that 
the clause entitling the mortgagee to retain some interest in the property 
even after redemption is void as being a clog on redemption. 


(f) Collateral benefits as clog 


On redemption the mortgagor is entitled to have his property back as 
free and unfettered as if it had never been made the subject of the security. 
The rule forbids an indirect as well as a direct fetter on the property. The 
rule prevents a mortgagee from obtaining a collateral benefit outside the 
contract and continuing after redemption. 

As such, a contract in the mortgage deed to sell the hypotheca to the 
mortgagee is void—Kanaram v Kuttooly 21 Mad 110; see also Samuel v 
Jarrah Timber and Wood Pavng Corpn. (1904) AC 323 (HL). 


A contract for a collateral benefit is good. As Biggs v Hoddinott [(1898)2 
Ch 307 (CA)] enunciates as follows: 
(1) It is not unfair and unconscionable; 
(2) it se not in the nature of a penalty clogging the equity of redemption; 
an 
(3) it is not inconsistent with or repugnant to the right to redeem— 
Halsbury’s Laws of England, 4th Ed., Vol. 32, para 588. 


The mortgagor is not the successor-in-interest of the mortgagee and, 
as such, on redemption of the mortgage he gets back his own right. The 
limited interest created in favour of the mortgagee having disappeared, all 
rights emanating from that limited estate also would disappear. Any act not 
permitted by the mortgage-deed, if done by the mortgagee, would not be 
binding on the mortgagor and must disappear on cessation of the interest 
of the mortgagee. The superior right of the mortgagor commences not in 
place of the mortgagee but as a result of the mortgagor's independent title — 
tee ta Co. Ltd. v K.C. Bhaskaran Nair AIR 1989 SC 1110: (1989)2 
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A covenant for pre-emption is inconsistent with the right of redemption. 
Thus in Rangayya Chetty v Raghavacharlu [ILR (1929)52 Mad 300: AIR 
1929 Mad 343] covenants for pre-emption have been held by the Madras 
High Court to be clogs on the eguity of redemption and as such unenforce- 
able. In Wiranna v Pallayya [AIR 1948 Mad 7], it has been held that an 
agreement conferring a right of pre-emption is a clog on redemption and 
as such it cannot be enforced. 


A condition permitting retention of possession by the mortgagee as a 
tenant after redemption is a clog on the right of redemption and void— 
Govind Ram v Rajphul Singh AIR 1973 P&H 94. 


Usually contracts, in which the mortgagee is paid some remuneration 
for his services, are valid in case they do not extend beyond redemption. 
Thus in Chalikani Venkatarayanim v Zamindar of Tuni (50 IA 41 (PC): AIR 
1923 PC 26], the Privy Council has held that an agreement permitting the 
mortgagee-in-possession to charge a fixed amount annually for repairs and 
contingent charges is not a clog on redemption. 


The point to note is that the Kreglinger principle does not apply to India. 
Collateral advantages cannot extend beyond the redemption of the mort- 
gage. Thus in Ambu Nair v Kelu Nair (AIR 1930 Mad 305 (312); on app. AIR 
1933 PC 167: 65 MLJ 103: 35 Bom LR 807: 37 CWN 797: 57 CLJ 454] the 
Madras High Court has pointed out: ‘Even if the decision in Kreglinger v 
New Patagonia Meat and Cold Storage Company Ltd. [1914 AC 25 (HL): 
1911-13 All ER Rep 970] established a new principle, it is difficult to see 
how (in view of) the law in India (as) codified by sec. 60 (preventing) any 
party from contracting itself out of it, it is possible to relax the rule on any 
of the considerations which influenced the court in the above case. Altered 
conditions may be a good ground for relaxing a rule of equity, but can hardly 
be a good ground for not applying the provisions of a statutory enactment: 


(g) Instances of ‘clog on redemption’ 


1. Agreement restricting the equity of redemption to a specific 
period or date.—An agreement restricting the equity of redemption to a 
specific period or date is a clog on redemption. Equity does not recognise 
agreements to confine the right of redemption to any given period, as the 
life of the mortgagor; or to any specific class of persons, as to the mortgagor 
alone or the heirs of his body. Fisher on Mortgages, p. 1395; Sayad Abdul 
Hak v Gulam 20 Bom 677 (696). Where a compromise decree in a suit on 
a usufructuary mortgage provided that if the mortgage-money was paid 
within 3 years from the date of the decree, the mortgagor was to redeem 
the properties and that in default the mortgagee was to recover possession 
in execution of the decree, it was held that the decree operated as a clog 
on redemption as it reduced the period of 60 years under Art. 148, Limitation 
Act, 1908 to 3 years—Ambu v Kelu 53 Mad 805: AIR 1930 Mad 305 (312). 
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Where it was provided in a mortgage-deed that the right of redemption will 
accrue after 10 years from the date of mortgage, and that if the mortgagor 
did not redeem the property on that date, thereafter he would be entitled 
to redeem in any succeeding year only on a particular day, it was held that 
the latter stipulation was a clog on the equity of redemption—Suppan v 
Rangan AIR 1938 Mad 405 (509): 1938 MWN 356; Murarilal v Devkaran 
AIR 1965 SC 225. A clause in the mortgage-deed that if the mortgage is 
not redeemed at the end of 20 years, the mortgagee would become the 
owner of the property, is a clog on redemption and as such void— 
Hanmantha v Kamsali AIR 1983 NOC 177 (AP). 


2. Condition restraining alienation during mortgage.—A condition 
restraining alienation during mortgage is aclog on the equity of redemption. 
A stipulation that the mortgagor shail be allowed to redeem only by paying 
the money out of his own pocket and not by money raised by a sale or 
mortgage of the property, is inequitable and incapable of enforcement [Ram 
Saran v Amrita Kuar 3 All 369 (FB); Ram Ganesh v Rup Narain AiR 1925 
All 34 (35); Kripal v Sheoambur1930 ALJ 610: AIR 1930 All 283 (285); Kudai 
Lal v Aisha 2 Luck 564: 102 IC 263: AIR 1927 Oudh 199 (200). But see 
Shiam Lal v Jagadamba 25 ALJ 1051: AIR 1928 All 131 (134); Sarbdawan 
v Bijai 36 All 551 (555), 108 IC 561]; or that the mortgagee should not be 
obliged to receive the money from anyone but the original mortgagor— 
Trimbak v Sakharam 16 Bom 599. A clause inserted into the bond 
restraining alienation of the mortgaged property does not prevent an 
alienation being made subject to the right of the mortgagee—Syam Peary 
v Eastern Mortgage and Agency Co. 22 CWN 226: 40 IC 865. 


3. Onerous covenant extending beyond redemption.—in a mort- 
gage of a leasehoid public house by a licensed victualler to brewers, the 
mortgagor covenanied with the mortgagees that he and all the persons 
deriving title under him should not, during the continuance of the term and 
whether any money shouid or should not be owing on the security of the 
mortgagee, use or sell in the house any malt liquors except such as should 
be purchased from the mortgagees. Held that the words ‘whether any 
money should or should not be owing on the security of the mortgagee’ 
showed that the onerous covenant was to continue even after the mort- 
gagee had been paid off, such an agreement was void, because it prevented 
the mortgagor from getting back the property unfettered and unclogged 
even after he had paid off the principal and interest. Therefore, the 
mortgagor, on payment of all that was due upon the mortgage, was entitled 
to have a reconveyance of the property, free from the tie—Noakes v Rice 
1902 AC 24. 

4. Agreement to convert mortgage into sale on default of pay- 
ment.—A contract entered into at the time of the mortgage for the purchase 
of the mortgaged property is a clog on the equity of redemption—Dharba 
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Veera v National Insurance Co. AIR 1947 Mad 51: ILR 1947 Mad 312; 
Viranna v Pallaya AIR 1948 Mad 7: (1947)1 MLJ 244; Pinto v Sheenappa 
infra; Gangadhar v Shankar Lal AIR 1958 SC 770; Ratanlal v Prabhudayal 
ILR (1960)10 Raj 517; Srinivas Fogla v Satyanand Gupta AIR 1969 Pat 64. 
So is an agreement that in default of payment of the mortgage-money on 
the due date, the mortgagor will sell the property to the mortgagee ata price 
to be fixed by umpires, which constitutes a fetter on the equity of redemption 
and is, therefore, unenforceable—Kanaram v Kuttooly 21 Mad 110; 
Narayanan v Kochupenna AIR 1954 Tr-Co 142. Similarly, a condition in the 
deed that the mortgage will work itself out into a sale (i.e. the mortgagee 
shall be the absolute owner of the property) should the amount be not paid 
within a fixed period, is a clog on redemption and is, therefore, void—Khan 
Bahadur v Makhana AIR 1930 PC 142: 123 IC 554; Srinivasa v Radha 
Krishna 38 Mad 667; Gulab v Pancham 59 IC 338 (Pat); Pandian v 
Vellayappa 33 MLJ 316, 42 IC 438; Athan Kutti v Sutarjanom 32 MLJ 317: 
37 IC 756; Ram Ganesh v Rup Narain AIR 1925 All 34: 80 IC 944; 
Narayanamurthi v Appalanarasimhulu 41 MLJ 563: AIR 1921 Mad 517; 
Ram Bali v Ram Asre AIR 1925 Oudh 386; Ramalinga v Arunachala AIR 
1926 Mad 386; Rocky Flora Gomez v Parvathy Ammal AIR 1957 Ker 175; 
Ananchaperuma! Yogeeswarar v Sivagurunatha Pillai (1964)1 MLJ 86; 
Dhanalakshmi Ammal v G. Anthuraj AIR 1972 Mad 185. No title by adverse 
possession can be claimed by a usufructuary mortgagee even when the 
mortgage-deed provides that in default of payment on the due date the 
mortgagee shall become the absolute owner—Srinivasa Fogla v Satyanand 
Gupta AIR 1969 Pat 64. An agreement that the mortgagee will acquire title 
to the mortgaged property on default by a branch of the tarward to pay the 
value of the improvements due to him is a clog on the equity of redemption 
[Raman v Gowri AIR 1954 Tr-Co 7] and so is a stipulation in a mortgage- 
deed of raiyati lands that would not come back to the mortgagor— 
Sapneswar v Brundaban AIR 1934 Pat 397; Ramlochan Singh v Pradip 
Singh AIR 1959 Pat 230. But if this agreement is entered into not in the 
mortgage-deed itself but in a contract subsequent to the mortgage, it will 
not be invalid—Kanhayalal v Narhar 27 Bom 297; Shankar v Yeshwant 22 
Bom LR 965. The rule is that the mortgagee cannot, at the moment when 
he is lending his money and taking his security, enter into an agreement 
the effect of which would be that the mortgagor should have no equity of 
redemption, but there is nothing to prevent that being done by an agreement 
which in substance and in fact is subsequent to and independent of the 
original bargain per Vaughan Williams LJ in Lisle v Reeve (1902)1 Ch 53 
{affirmed by the House of Lords in Reeve v Lisle 1902 AC 461]. The rule 
against clogging the equity of redemption does not invalidate subsequent 
and independent transactions between the mortgagor and the mortgagee 
relating to the mortgaged property— Venugopala Rao v Hanumantha Rao 
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AIR 1958 Andh Pra 541. A clause in the mortgage-deed that the property 
would be redeemed within a period of one year failing which the transaction 
would be treated as a sale constitutes a clog on the equity of redemption 
and is, therefore, void—Banwarilal v Puran Chand AIR 1985 Punj 189. A 
provision in the mortgage-deed that if the mortgagors fail to redeem the 
mortgage within a period of six years, the mortgage will be treated as sale 
is, a clog on the eguity of redemption and is an invalid condition which has 
to be ignored—Sushil v Braj AIR 1981 Pat 172. 


5. Covenant to grant permanent lease to mortgagee.—A permanent 
lease by a mortgagor in favour of the mortgagee, though by a separate deed 
and for consideration not included in the mortgage-debt, is part of the same 
mortgage transaction and is, therefore, a clog on the equity of redemption— 
Rattan Singh v Kishen Das AIR 1937 Lah 49. A condition in a mortgage 
that if the mortgagor redeems the property, the mortgage should be 
extinguished, but that the property should for ever remain in the possession 
of the mortgagee on his paying a fixed rent, is a condition which cannot 
be enforced. Such a condition is a clog on redemption—Mahomed Muse 
v Jijibhai 9 Bom 524; Bhimrao v Sakharam 46 Bom 409: 23 Bom LR 1268; 
Parmanand v Mata Din 47 All 582: 87 IC 474: AIR 1925 All 427; Daolat Rai 
v Sheikh Chand 11 NLR 180; Ram Narain v Surath 5 PLJ 423, 57 IC 337; 
Subrao v Munjappa 16 Bom 705 (707); Sheo Singh v Birbahadur 6 IC 707; 
Jagjewan v Rana Jelubha AIR 1951 Sau 53. And the law is the same 
whether the lease is granted at the time of the mortgage or subsequently— 
Parashram v Lakshmibai 53 Bom 360: 31 Bom LR 229: 115 IC 405: AIR 
1929 Bom 186 (187); Subrao v Munjappa 16 Bom 705 (707); Bhimrao v 
Sakharam 46 Bom 409: 23 Bom LR 1268. 


6. Long leases to mortgagees at fixed rents.—Similarly, long leases 
obtained by the mortgagees from their mortgagors at fixed rents are not 
allowed—Morony v O'Dea 1 Ball&B 109. Leases by a mortgagor to his 
mortgagee for a long period at an inadequate rent will not be upheld—Hicks 
v Cooke (1816)4 Dow 16. 


7. Right of pre-emption given to mortgagee after redemption.— if 
the mortgage-deed confers upon the mortgagee a right of pre-emption at 
a price fixed in the deed, to be exercised after the mortgagor redeems the 
mortgage, such a right would be a clog upon redemption— Ramaswami v 
Chinnan Asari 24 Mad 449 (458); see also Pinto v Sheenappa AIR 1951 
Mad 524: (1950)2 MLJ 169. Where six days after the mortgage the 
mortgagor executed an agreement in favour of the mortgagee stipulating 
that in case the mortgagor should happen to sell the property he would sell 
it to the mortgagee at a concessional rate, it was held that the agreement 
was part of the same transaction as the mortgage and was a clog on the 
equity of redemption— Tirumala v Kandala 52 Mad 300. 
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8. Covenant to pay interest in addition to usufruct.—A covenant in 
a usufructuary mortgage to pay interest in addition to usufruct is hard and 
oppressive, and amounts to a clog on redemption—Mahomed Ali v Rakdan 
Ali 3 OLJ 746: 38 IC 454. But where the profits from the land being small, 
the mortgagee in possession was allowed to take the produce as well as 
to charge interest at 6 per cent at the time of redemption, he/d that the terms 
of the mortgage were not unconscionably onerous—Gokul v Goitri AIR 
1927 Oudh 595 (596); Ramkishore v Ram Nandan 25 ALJ 1086: AIR 1928 
All 99 (100); Sarfaraz v Udwat 4 Luck 147: AIR 1929 Oudh 30 (32)]. A 
stipulation that the mortgagor would continue to pay interest, even if he 
wants to redeem the mortgage, till the widow died was a clog on the equity 
of redemption— Sarma v Nanikyam AIR 1949 Mad 768: (1949)1 MLJ 468. 


9. Postponement of redemption for along term.—T he postponement 
of redemption for a long period in a mortgage is not necessarily or per se 
a clog on redemption. What has to be seen is whether the effect of such 
a covenant is to postpone redemption for an unduly long period without any 
corresponding advantage to the mortgagor or whether the circumstances 
are such as to indicate that the stipulation postponing redemption is 
unreasonable and oppressive and is intended to fetter the right to redeem— 
Ganga Dhar v Shankar Lal AIR 1958 SC 770; Saleh Raj v Chandan Mal 
AIR 1960 Raj 47; Chaturbhai Valdas v Bai Jivi AIR 1973 Guj 93. A period 
of 90 years was held to be a clog in Panchoolal v Kesharimal (AIR 1972 
Raj 293]. The right of redemption and the right of foreclosure are always 
co-extensive; and where the mortgage-deed expressly gives the mort- 
gagee a power to call in his money at any time, any stipulation for 
postponement of redemption is unilateral and consequently invalid —Sayad 
Abdul Hak v Gulam Jilani 20 Bom 677; Sari v Motiram 22 Bom 375 (377). 
A covenant in a mortgage-deed postponing redemption after the expiry of 
the period fixed in the deed for redemption amounts to a clog on redemption 
and is invalid —Muhammad Sher Khan v Raja Seth Swami Dayal 44 All 184 
(189) (PC): 68 IC 853: AIR 1922 PC 17. A condition in a usufructuary 
mortgage barring redemption (1) within 5 years and (2) after 20 years from 
the date of the mortgage amounts to a clog on the eguity of redemption— 
Vaddiparthi v Cadimsetti 41 MLJ 563: 68 IC 717; see also Davis v Symons 
(1934)1 Ch 442. Conditions in a mortgage-deed providing for redemption 
after 49 years and permitting mortgagee to rebuild, repair, pay taxes and 
to recover at a higher rate of interest the mortgage-money amount to a 
clog—Sarju Ram v Taji Bibi AIR 1962 All 422. A clause in a deed of sub- 
mortgage that if the sub-mortgage is not redeemed for five years the 
mortgagee will lose his right of redemption is a clog—Jang Singh v Jewa 
Singh AIR 1962 Punj 478. The provision giving a right of redemption on one 
day only in 80 years should not be enforced—Sarbdawan Singh v Bijai 
Singh 36 All 551 (553): 12 ALJ 927: 24 IC 705; Ram Ganesh v Rup Narain — 
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AIR 1925 All 34; Bhullan v Bachcha AIR 1931 All 380; Durga Singh v Nawab 
Mirza Muhammad 17 OC 313: 25 IC 912; Kunj Behari v Prag Narain AIR 
1922 Oudh 283; Rajai v Randhir AIR 1925 All 643; Chandanmal v Saleraj 
AIR 1958 Raj 298. Postponement of redemption for 19 years coupled with 
the condition that the mortgagee can raise any kind of structure on the 
mortgaged property operates as a clog— Maganlal v Bhalchandra(1974)15 
GLR 193.A stipulation fixing a long period for redemption amounts to a clog 
if the other terms impose an oppressive burden on the mortgagor at the 
end of the period—Sukhraj v Ram Bali 1972 ALJ 834. 


10. Interest in the property after redemption.—Any covenant in the 
mortgage-deed conferring on the mortgagee any interest in the property 
after redemption constitutes a clog on redemption—Mehrban v Makhana 
11 Lah 251 (PC); 34 CWN 529 (534); 32 Bom LR 882; 28 ALJ 544: 58 MLJ 
714; AIR 1930 PC 142. Similarly, a stipulation that the mortgagee, even after 
full payment of the principal, interest and costs, should continue to receive 
for a definite or indefinite period a share of the rents and profits of the 
mortgaged property, is void —Noakes v Rice 1902 AC 24 (31). A condition 
permitting retention of possession by the mortgagee as a tenant after 
redemption is a clog on the equity of redemption— Govind Ram v Rajphul 
Singh AIR 1973 P&H 94. 


11. Agreement in mortgage-deed giving the mortgagee a right to 
purchase mortgaged property at inadequate price.—An agreement in 
the mortgage-deed giving the mortgagee a right to purchase the mortgaged 
property at an inadequate price (e.g. at 40 per cent of its value) is void— 
Samuel v Jarrah Timber and Wood Paving Corporation Ltd. 1904 AC 323. 


So, also, a stipulation in a mortgage-deed that the mortgagee shall be 
employed as a broker of the mortgagor-company, and that if the company’s 
goods are sold otherwise than through the mortgagee, he should be paid 
the amount of commission he would have earned if the goods had been 
sold through him, is void—Bradely v Carrit 1903 AC 253. 


12. Stipulation which gives mortgagee advantage which does not 
arise legitimately.—A stipulation which gives the mortgagee an advantage 
which does not arise legitimately from the mortgage contract is treated as 
a clog—Subratan v Dhanpat AIR 1933 All 70 (72): 54 All 1041. 


13. Mortgage-deed providing that if rent payable by mortgagor is 
paid by mortgagee, mortgagee may get mortgaged property as 
tenant-in-chief. —Where a mortgage-deed provides that if the rent which 
is payable by the mortgagor is paid by the mortgagee, the latter may get 
the mortgaged field entered in his name as tenant-in-chief, the provision 
is a clog—Hardwar v Sita Ram AIR 1934 All 888. 
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14. Stipulation that it would be open to mortgagee alone to ask for 
payment of mortgage-money and that mortgagor would not be 
entitled to ask for redemption.—A stipulation that itwould be open to the 
mortgagee alone to ask for payment of the mortgage-money and that the 
mortgagor would not be entitled to ask for redemption is a clog on the eguity 
of redemption— Va/dhyanathan v Jnanaprakasam AIR 1953 Tr-Co 570. 


15. Stipulation that mortgagor will not be entitled to redeem 
mortgage until the happening within uncertain period of certain 
event.—A stipulation that the mortgagor will not be entitled to redeem the 
mortgage until the happening within an uncertain period of a certain event 
will be a clog— Sarama v Manikyam AIR 1949 Mad 768: (1949)1 MLJ 468. 


16. Agreed that if mortgagor paid amount due within stipulated 
period, mortgagee would enjoy mortgaged property paying every year 
a fixed amount to mortgagor.—lin a deed of mortgage it was agreed that 
if the mortgagor paid the amount due within the stipulated period, the 
mortgagee would enjoy the mortgaged property paying every year a fixed 
amount to the mortgagor. Held that the stipulation was a clog—Yendru v 
Satyavatamma AIR 1957 AP 30. 


17. Mortgage was not redeemable for 99 years and during this 
period mortgagee was given absolute right to spend any amount he 
liked on repairs etc.—The mortgage was not redeemable for 99 years and 
during this period the mortgagee was given an absolute right to spend any 
amount he liked on repairs, additions and alterations to the shop-room. The 
entire expenditure of the mortgagee was made payable by the mortgagor 
after the expiry of 99 years when they wanted to redeem the mortgage. 
These terms which made redemption practically impossible amounted to 
a clog on the equity of redemption and were to be ignored—Bhailal v Hiralal 
AIR 1981 Guj 120. 

18. Covenant that the mortgagee would continue in possession for 
ever.—A covenant that the mortgagee would continue in possession for 
ever is a clog on the equity of redemption—Maina Devi v Thakur AIR 1986 
Raj 44. 

19. In usufructuary mortgage, mortgagee obtained decree for 
arrears of rent on the basis of rent-note, executed by mortgagor, in 
violation of express stipulation in mortgage-deed that mortgagor 
should have no liability for payment of interest and mortgagee 
purchased property on the basis of decree.—Where in a usufructuary 
mortgage the mortgagee obtained a decree for arrears of rent on the basis 
of a rent-note, executed by the mortgagor, in violation of the express 
stipulation in the mortgage-deed that the mortgagor should have no liability 
for payment of interest, and the mortgagee purchased the property on the 
basis of the decree, the rent-note is a clog on redemption—Kishanlal v 
Hargovind AIR 1987 MP 134 (139). 
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20. Deed of partnership between mortgagor and mortgagee, with- 
out any contribution by mortgagee but entitling mortgagee to run 
business of mortgagor in any manner excluding mortgagor and 
creating first charge towards advances on immovable property, 
protects interest of the mortgagee alone.—A deed of partnership 
between the mortgagor and the mortgagee, without any contribution by the 
mortgagee but entitling the mortgagee to run the business of the mortgagor 
in any manner excluding the mortgagor and creating first charge towards 
advances on the immovable property, protects the interest of the mortgagee 
alone and, therefore, is a clog on the equity of redemption—Rama Shankar 
v Silver Screen Corporation (Pvt.) Ltd. AIR 1988 Cal 46 (54-55). 


21. Mortgagee alleged to have entered into partnership with 
mortgagor, not contributing capital but was entitled to run business 
in any manner he wanted to do, to the exclusion of mortgagor and also 
making first charge in respect of advances.—Mortgagee alleged to have 
entered into a partnership with the mortgagor, not contributing any capital 
but was entitled to run business in any manner he wanted to do, to the 
exclusion of the mortgagor and also making first charge in respect of 
advances. Held, the aforesaid circumstances put a clog on the equity of 
redemption—Rama Shankar v Silver Screen Corporation (Pvt.) Ltd. AIR 
1988 Cal 46; see also Gangadhar v Shankarilal AIR 1958 SC 770; Badeley 
v Consolidated Bank (1888)38 Ch D 238; Vernon v Bethell 28 ER 838. 


22. Stipulation in mortgage-deed that if property is not redeemed 
within one year, then mortgage shall be turned into sale.—A stipulation 
in the mortgage-deed that if the property is not redeemed within one year 
then the mortgage shall be turned into a sale, is void—Banarsilal v Puran 
Chand AIR 1985 P&H 189. 

23. Stipulation in mortgage-deed that if mortgage not redeemed 
within 15 years, mortgage property be deemed as absolute transfer.— 
Stipulation in a mortgage-deed that if mortgage is not redeemed within 15 
years, the mortgage property shall be deemed as an absolute transfer, 
which amounts to a clog on the equity of redemption and cannot be enforced 
in a State where the T.P. Act does not extend—Murarilal v Devkaran AIR 
1965 SC 225. Also heldin Naran Das Karsandas v S. A. Kamtam (1977)2 
SCC 71, that in view of the facts of the case the condition in the mortgage- 
deed which sought to take away the right of redemption even before the 
period of four years within which the mortgagor was entitled to pay off the 
mortgage-money had run out, was obviously a clog on the right of 
redemption. 

24. Clause in mortgage-deed that mortgage was for a very long 
period, say, 95 years’ inserted taking advantage of poverty and 
helplessness of mortgagor.—Clause in a mortgage deed that the 
mortgage was to be for 95 years was inserted taking advantage of poverty 
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and helplessness of the mortgagor. The clause amounts to a clog on the 
right of redemption and the mortgagor is entitled to redeem property before 
the expiry of 95 years—Ajit Singh v Kakhbir Singh AIR 1992 P&H 193. 


(h) What is not a ‘clog’ 


The mere fact that the terms of a mortgage are hard does not lead to 
the conclusion that they are to be considered as a clog on redemption— 
Nathu Ram v Shadi Ram 40 PWR 1919: 49 IC 946; see also Aga Mahomed 
v Venkatappaya 35 MLJ 287: 48 IC 379 (382). Where at the time of the 
transaction there was no covenant which could necessarily postpone the 
mortgagor's right of redemption to a very indefinite period or which would 
create an insuperable difficulty in his way, there is no clog—Jent Koeri v 
Mathura Koeri AIR 1926 All 171: 24 ALJ 125: 90 IC 87. A long term for 
redemption does not amount to a clog on redemption—Dorik Mahto v State 
AIR 1980 Pat 163 (FB). The following covenants have been held not to 
constitute any clog on redemption: 


1. Condition for redemption of prior mortgages.—Where subse- 
quent to the execution of a mortgage, the mortgagor executed a fresh 
mortgage for further advances, and in this subsequent mortgage he 
stipulated that the prior mortgage should not be redeemed until the principal 
and interest due under the subsequent mortgage had been paid, it was held 
that such a stipulation was not a clog—Sheo Kumar v Fittu Singh 9 IC 52 
(All); Ranjit Khan v Ramdhan 31 All 482; Brij Lal v Bhawani 32 All 651; 
Shibnarain v Gajadhar 48 All 292; Chauharaja v Ram Harakh 2 OLJ 601; 
Naunidh Lal v Mahadeo 25 OC 143; Ram Charan v Jagan 24 IC 737 (All); 
Gayadin v Gayadhar 24 IC 611 (All); Jugesri v Aftab Chand AIR 1928 Pat 
582: 8 Pat 68: 112 IC 655; Ram Kishore v Ram Nandan AIR 1928 All 99: 
25 ALJ 1086: 108 IC 149; Rangili v Pearey Lal AIR 1940 All 101: 1939 ALJ 
1056: 186 IC 519; Har Prasad v Ram Chandra 44 All 37 (FB). So, again, 
a covenant in a subsequent mortgage not to redeem that mortgage without 
redeeming at the same time a prior debt or mortgage is not a clog—/mam 
Baksh v Anwari Begam 18 IC 718 (All); Abhai Narain v Mata Prosad 24 
OC 240: 64 IC 82; Abdul Hamid v Jairaj 3 ALJ 768; Har Govind v Tula Ram 
10 IC 222 (All); Hari v Vishnu 28 Bom 349 (FB); Paras Ram v Sheo Dhan 
AIR 1932 All 558: 138 IC 492. 


2. Long term in usufructuary mortgage.—A long term in a usufruc- 
tuary mortgage does not necessarily amount to a clog on the equity of 
redemption—Hasar Ali v Ajodhya Sah ILR 1950 Pat 173; Hira v Sitaram 
AIR 1949 Nag 12. A long term in a usufructuary mortgage is less likely to 
operate as a clog on redemption than in any other class of mortgage— 
Sayed Zulfigar v Suraj Prasad 9 OLJ 365: AIR 1922 Oudh 221. And, so, 
the courts have upheld a usufructuary mortgage which stipulated that the 
mortgagor should not be entitled to redeem until after the expiry of 15 
years—Lila v Vasudev 11 BHCR 283; or even 90 years—Mahomed Ibrahim 
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v Mahomed 8 IC 1068: 1910 MWN 792; Baldeo v Losai 4 Luck 203: AIR 
1929 Oudh 54; or 150 years—Abdulla v Sadulla 15 IC 917; Jagannadham 
v Venuthurupalli AIR 1944 Mad 501: (1944)2 MLJ 144; or 61 years—Side 
Munja v Giga Karna AIR 1953 Sau 193; Jodhiram Sah v Harihar Missir AIR 
1958 Pat 464. But see Durga Charan v Poresh AIR 1925 Cal 105, where 
though the period of redemption was 50 years, redemption was allowed 
after 26 years. 


These provisions restraining redemption for a long period have been 
upheld on the ground that the Indian Limitation Act allows a very long period 
(viz. 60 years) for suits for redemption, although the soundness of this 
ground has been doubted in Sarbdawan v Bijai [36 All (553)]. Still, in such 
cases, the courts should be guided by considerations of justice and equity. 
This subject has been very fully discussed in Ba/bhaddar v Dhanpat Dayal 
[AIR 1924 Oudh 237). But it is impossible to lay down a hard and fast rule 
as to what should and what should not be regarded as an improper restraint 
or fetter on the right of redemption— Narsingh Prasad v Rupan Singh 1929 
ALJ 606: AIR 1929 All 388 (389). But where a mortgage-deed contained 
onerous and one-sided covenants which operated to postpone the right of 
redemption for 60 years, while allowing the mortgagee to call for the 
mortgage-money at any time he liked, he/d that the covenant could not be 
enforced—Lal/ Bahadur v Zalim Singh 27 |C 581; Sayad Abdul Hak v Gulam 
Jilani 20 Bom 677; Sari v Motiram 22 Bom 375. A provision fixing a very 
long term in a usufructuary mortgage is not a ground for holding that the 
provision should not be enforced, but where a further provision has been 
inserted in the deed which makes redemption very difficult, if not impos- 
sible, at the end of that term, such a provision is a clog on redemption— 
Sarbdawan v Bijai 36 All 551 (553): 12 ALJ 927: 24 IC 705. Where a 
usufructuary mortgage-deed provided that redemption should take place 
after 99 years on payment of double the amount of the principal money 
secured, held that the covenant created an unreasonable fetter on the right 
to redeem—Muthura Prosad v Bhagwat Prosad 22 OC 191; Abdul Hakim 
v Sajjad Husain AIR 1923 Oudh 209. A covenant postponing redemption 
for 200 years has been held to be a clog on redemption—Fateh Mohammad 
v Ram Dayal AIR 1927 Oudh 224 (225). Where the mortgagor was to 
redeem the mortgage 99 years after its execution and the mortgagee was 
authorised to build any structure on the mortgaged plot as he liked, it was 
held that the two terms amounted to a clog on the equity of redemption— 
Vadilal v Gokaldas AIR 1953 Bom 408. But see Sarjug Mahto v Devrap Devi 
AIR 1963 Pat 114. 


3. Stipulation that if mortgagee constructed new buildings by 
demolishing kachcha structure, mortgagor would pay cost of con- 
struction at the time of redemption.—A stipulation that if the mortgagee 
constructed new buildings by demolishing the kachcha structure, the 
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mortgagor would pay cost of construction at the time of redemption, was 
not a clog on redemption—Chhedi Lal v Babu Nandan AIR 1944 All 204: 
ILR 1944 All 302. Where the mortgagor, apart from agreeing to a term of 
99 years for redemption, gave the mortgagee in possession an unlimited 
right to improve the mortgaged property and to add the cost of improvement 
to the mortgaged property, it was held in a suit for redemption after 72 years 
that term of 99 years and right to add the cost of improvement operated 
as a clog and that the suit was not premature—Chandanmai v Saleraj AIR 
1958 Raj 298. Such terms would be considered as harsh, unreasonable 
and unconscionable and the mortgagor would be entitled to be relieved of 
such bargain—Khatubai v Rajgomulji AIR 1979 Guj 171. 


4. Condition of pre-emption by the mortgagee.—Speaking generally, 
a mortgagee is not allowed as such to avail himself of the necessities of 
his debtor so as to obtain a collateral or additional advantage beyond the 
payment of principal, interest and costs—Coote on Mortgage, p. 15. But if 
the covenant creating the collateral advantage is not objectionable on the 
ground of unfairness or unreasonableness, it will be enforced— Bimal Jati 
v Biranja 22 All 238. Thus a mortgagee may stipulate for the collateral 
advantage of a right of pre-emption (if the mortgagor sells within the period 
of mortgage) at the market-value of the day; and such a covenant is valid 
and enforceable, because the option of sale is still left with the mortgagor 
who may sell or redeem as he likes, the only stipulation being that in the 
event of his choosing to sell, he shall give the mortgagee the first offer— 
Ramaswami v Chinnan 24 Mad 449 (459); Matura Subba v Surendra AIR 
1928 Pat 637 (638); Bimal Jati v Biranja 22 All 238; Harish v Jahuruddin 
2 CWN 575. But a stipulation that the mortgagee would pre-empt not by 
paying the market price of the day or the same price as that offered by a 
stranger, but the price fixed in the mortgage instrument itself is oppressive 
and unconscionable—Ramasami v Chinnan 24 Mad 449 (459). Similarly, 
a covenant by which the mortgagor binds himself to sell to the mortgagee 
at a concessional price is a clog on redemption—Tirumala v Srinivasa 52 
Mad 300: 56 MLJ 318: AIR 1929 Mad 243 (250). If the mortgage-deed 
provides that the mortgagee shall have a right of pre-emption even if the 
mortgagor sells after redeeming the property, such a right exercisable after 
redemption amounts to a clog on redemption—ARamasami v Chinnan 24 
Mad 449 (459); Tirumala v Srinivasa 52 Mad 300, 56 MLJ 318: AIR 1929 
Mad 243 (250). 


5. Granting of leases.—Leases between the mortgagor and mortgagee 
(e.g. the granting of a usufructuary mortgage, and the subsequent grant 
of a lease to the mortgagor by the mortgagee) are very common and are 
not bad in themselves, though they are to be looked upon with a certain 
amunt of suspicion— Mahomed Cassum v Joseph 7 Bom LR 772. Such 
leases to be valid should last only during the pendency of the mortgage. 


G:M-20 
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A lease which is to continue after redemption is a clog on redemption— 
Ankinedu v Subbiah 35 Mad 744. 


But where a usufructuary mortgagee granted a lease of the mortgaged 
property to the mortgagor for a term of years different from the term of the 
mortgage and the mortgagor execuied a kabuliyat whereby he undertook 
to pay a fixed rent, and the rent was made a charge on the property, held 
that the two documents must be regarded as separate and independent 
transactions—Khuda Buksh v Alimunnissa 27 All 313. 


6. Mortgagor stipulates that he will not be entitled to redeem 
mortgaged property without first paying up rents of the same property 
which he held as tenant.—There is no clog on the equity of redemption 
where the mortgagor stipulates that he will not be entitled to redeem the 
mortgaged property without first paying up the rents of the same property 
which he held as a tenant under the mortgagee—Chatter Mal v Baij Nath 
28 All 712. The provision for the payment of deorah (an undertaking to pay 
at the time of redemption not the principal only but a larger sum) is nota 
stipulation by way of penalty under sec. 74, Contract Act. It does not also 
operate as a clog on the equity of redemption—Lala v Hira Jan AIR 1926 
Oudh 502. 


7. High rate of interest.—The mere fact that a high rate of interest has 
been stipulated in a mortgage-deed does not entitle the mortgagor to put 
forward a case of clog, in the absence of any proof of undue influence or 
unfair dealing in the stipulation for interest—Saheb Baksh v Mahomed Ali 
7 OLJ 389: 58 IC 115; Sarfaraz v Udwat AIR 1929 Oudh 30 (32); see also 
Baldeo v Losai AIR 1929 Oudh 54 (55), and Ram Krishna v Herambo 33 
CWN 388 (390). But interest at 24 per cent per annum with six-monthly rests 
on a mortgage amount of Rs. 98 only for a term of 50 years is hard and 
unconscionable—Gajraj v Munna AIR 1930 Oudh 173 (175). A stipulation 
for payment of interest at 24 per cent on the mortgage amount and on the 
cost of improvement made by the mortgagee, which were about ten times 
the mortgage amount, was inequitable—Bechu v Bhabhuti 52 All 831: AIR 
1931 All 201 (202). 


8. Stipulation to pay remuneration to mortgagee for services.—An 
agreement whereby the mortgagee in possession agrees with his mort- 
gagor to charge for his personal services (e.g. an agreement for payment 
of a fair remuneration to the mortgagee who acts as manager) of a large 
concern like a spinning and weaving mill to keep it in a high state of 
efficiency is not a clog on redemption—Hope Mills Ltd. v Cowasji 13 Bom 
LR 162: 

9. Provision postponing the mortgagor's taking of possession.— 
A provision in the deed postponing the mortgagor's taking of possession 
so long as there were fruit-bearing trees on the land planted by the 
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mortgagee is not a clog on the equity of redemption—Genu Tukaram v 
Narayan 45 Bom 117 (123): 59 IC 258. 


10. Stipulation that the mortgage shall be redeemable after 90 
years.—The rule against a clog on the equity of redemption is that a 
mortgage shall always be redeemable and a mortgagor's right to redeem 
shall neither be taken away nor be limited by any contract between the 
parties. A stipulation that the mortgage shall be redeemable after 90 years 
is not a clog on the equity of redemption—Massa Singh v Gopal Singh AIR 
1983 Punj 437. 


11. Right of redemption thereof was deferred by 59 years.—A 
mortgage was created in 1943 and the right of redemption thereof was 
deferred by 59 years. In 1975 the mortgagor filed a suit for redemption 
alleging that the condition of 59 years and other two clauses in the mortgage 
deed amounted to a clog on the equity of redemption and sought to be 
relieved of the same. But the ordinary period of limitation of 30 years from 
the date of the mortgage for redemption had already expired in 1973 and 
the rnortgagor had no other alternative but to rely on the deferred date of 
redemption by 59 years. Thus, the mortgagor having allowed the ordinary 
period of limitation to expire was not entitled to express that the deferred 
date of payment under the terms of the mortgage was a clog on the equity 
of redemption—Parma v Babu Ram AIR 1986 P&H 233. 


(i) Redeemability of the Hypotheca 


1. How to tender mortgage money.—Whenever a person seeks to 
redeem, he must make a proper tender of the mortgage debt. The general 
rule, if no particular place is appointed for the purpose of payment, is that 
the debtor must seek out his creditor [Fisher, s. 1504; cf. Mahadaji v Pairia 
(1906)2 NLR 62. A mortgagor who desires to discharge the mortgage debt 
must tender to the mortgagee the full amount that is due. Of course, the 
mortgagor is entitled to know how much he is liable to pay and how that 
amount is arrived at—see City Land and Property (Holding) Ltd. v Dabrah 
(1967)2 All ER 639: (1968) Ch 166. The tender must be in legal currency 
and the mortgagor must produce the same before the mortgagee unless 
he waives the production, or refuses to accept money then available for 
immediate payment]. But a personal tender will be dispensed with when 
the mortgagee shows a determination to avoid it. If a tender cannot be made 
because the person to whom it should be made is either unknown or cannot 
be found within the district, the money may be deposited in court under sec. 
102 of the Transfer of Property Act. But the mortgagor is not bound to make 
any such deposit, though if a tender is refused, he must not use the money, 
on pain of rendering himself liable to pay interest—Cliff v Wadsworth 
(1843)2 Y&C Ch Cas 598, 604, 605; Gyles v Hall (1722)2 P Wms 378: 35 
Digest (Repl) 415; Ramanath v Gopal (1904)8 CWN 153. The tender must 
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be made to a person duly authorised to receive payment. Where, therefore, 
the debt has been assigned, the tender must be made to the assignee, if 
the debtor has notice of the assignment. But if he has no such notice, the 
tender may be made to the original mortgagee [Mere negligence in not 
requiring the delivery of the debt-creating instrument will not entitle the 
assignee to treat the payment as ineffectual for the purpose of discharging 
the mortgage—Lord Southampton's Estate, in re (1880)16 Ch D 179: 43 
LT 687: 35 Digest (Repl) 438; see also Sahadev v Sekh ILR (1904)29 Bom 
199, where a sub-mortgage was made by a registered deed; disting. 
Withington v Tate 1869 LR 4 Ch App 288: 35 Digest (Repl) 682; but see 
Jones on Chattel Mortgages, s. 549; Williams on Vendors and Purchasers, 
p. 437]. A stranger cannot make a valid tender; it must be made by or on 
behalf of a person having a prima facie right to redeem— Pearce v Morris 
(1869)5 Ch App 227. 


It has been said that sec. 38 of the Contract Act lays down a very simple 
rule on the subject of tender, as it is only necessary that there should be 
a genuine and unconditional offer to pay at a proper place, made by a person 
in a position to pay. But though we need not trouble ourselves with old black 
letter learning about toujours prist and uncore prist, there is still room and 
verge enough for considerable difference of opinion. 


A tender must not be conditional, but a conditional tender should not be 
confounded with a tender made merely under protest. By a conditional 
tender is meant a tender made on such terms that the creditor cannot accept 
it without acknowledging that he has been paid in full. But a tender under 
protest where the debtor does not seek to impose any condition, but merely 
reserves all his rights, is not one which the creditor can refuse. A conditional 
tender is, therefore, bad in law, but not so a tender under a mere protest— 
Scott v Uxbridge and Rickmansworth Ry. Co. 1866 LR 1 CP 596; Green- 
wood v Sutcliffe (1892)1 Ch 1:35 Digest (Repl) 418; cf. Jagatpatee v Madho 
1855 SD 54; disting. Pran v Rookea (1859) MIA 323; Nubungo v Goluck 
1862 Marsh 45; WR FB 14; Muthoor v Bindrabun 1847 SD 462; Harkishore 
v Ojrer Ali 1848 SD 897; Abdoor Rahman v Kisto 1861 BLR Sup 598: 6 
WR 225; Makhan v Jasoda ILR (1884)6 All 399. These cases, though 
decided with special reference to Reg. XVII of 1806, may still be usefully 
consulted; disting. Gobind v Dwarka (1876)25 WR 259; see section 38, 
Contract Act. Such a tender imposes no conditions and its acceptance 
cannot hurt the creditor. He has only to say, ‘I take the money, protest as 
much asyou please. Neither party makes any admission; whereas if the 
debtor was not allowed to make any protest, his silence might give rise to 
the presumption that the claim was a just one. The debtor might thus be 
seriously compromised, if he paid the money without a single word of 
protest. The object of a tender, it should be remembered, is not necessarily 
to put an end to all disputes, although it frequently has that effect. Its main 
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object is to throw upon the other party the risk of protracting the controversy. 
A tender will not be, therefore, open to objection, simply because the debtor 
says, | pay this as the whole that is due’, for the person who makes a tender 
has a right to exclude presumptions against himself. But if he requires the 
other party to accept the money as all that is due, the tender will be treated 
as conditional— Bowen v Owen (1847)1 QB 130; Henwood v Oliver(1841)1 
QB 409; Chunder v Jadoo ILR (1878)3 Cal 468: 1 CLR 470. In England, 
if the language used is ambiguous, the qustion is left to the jury.'Some cases 
are clear, others not, and the judge is not bound to take decision on himself 
as a matter of law.—FPer Littledate, J, in Eckstein v Reynolds (1837)7 A&E 
80. A tender of a part of an entire debt, however, is not such a tender as 
the creditor is bound to accept— Dixon v Clark (1848)5 CB 365; cf. James 
v Vane (1860)29 LJ OB 169; Watson 8 Co. v Dhonendra ILR (1877)3 Cal 
6; Chunder v Jodoo ILR (1878)3 Cal 461: 1 CLR 470. Justice Telang thought 
[Abdul v Noor ILR (1891)16 Bom 141] that the true rule deducible from the 
authorities is that the debtor, when he tenders a part of the debt, must take 
care not to admit that he is tendering only a part as such frankness would 
defeat the effect of his tender. But the opinion of the learned Judge seems 
to be based on a misapprehension of the rule laid down in Dixon v Clarke 
(1848)5 CB 365. See Pollock and Mulla's /ndian Contract Act, p.211.Where 
a chegue for less than the amount of a disputed or unliguidated claim is 
given on condition that it be accepted in full satisfaction, if the creditor 
cashes it, although protesting that it is in part-payment only, the claim will 
be discharged, and the creditor will not be permitted to say that he has used 
the cheque in violation of the condition upon which it was given. It is, 
however, said that to protect the creditor the general rule should apply only 
where there is a bona fide dispute and where the tender is made upon a 
clear and unequivocal condition— 27 Harv Law Rev 677. 


It should be noticed that a tender will not be conditional merely because 
it is accompanied with a request to the creditor to do something which he 
is bound to do by the law— Kora v Ramappa ILR (1893)17 Mad 267; disting. 
Nanu v Manchu ILR (1890)14 Mad 49. Thus it has been held in England 
that a tender by a mortgagor who requires the contemporaneous handing 
over of the mortgage deed with an endorsed reconveyance executed by 
the mortgagee is a good tender—Aourke v Robinson (1911)1 Ch 480: 80 
LJ Ch 295: 103 LT 895: 35 Digest (Repl) 686. Tender with a demand for 
a stamped receipt is not a conditional tender—Laing v Meader (1824)1 Car 
& P 257, which turns upon the special provisions of the Stamp Act then 
in force is no longer law. See sec. 103 of the English Stamp Act, 1891, and 
secs. 30 and 65 of the Indian Stamp Act. 

It is the duty of the mortgagee on payment of all that is due to produce 
and hand over the title deed and the duly executed reconveyance, and the 
refusal to do this when sufficient tender has been made, will amount to a 
refusal of the tender. 
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It is to be remembered that payment or tender of the mortgage-money 
by the mortgagor must be done before the mortgagee has filed a suit for 
enforcement of the mortgage. Subsequent to the filing of the suit, the 
remedy under sec. 60 is not available. In that case the only course open 
to the mortgagor is to get a preliminary decree passed under Or. 34, r. 4, 
C.P.C., directing the mortgagor-defendant to deposit the amount adjudged 
and also directing the mortgagee-plaintiff to bring into court and release 
all documents relating to the mortgage— Poulose v State Bank of Travancore 
AIR 1989 Ker 79. But in a suit for redemption unless it is a conditional sale 
or anomalous mortgage so long as the sale is not confirmed, the debtor 
has a right to deposit the entire sale money including the sale expenses 
and poundage fee and the court is under the statutory duty to accept the 
payment and direct redemption of the mortgage [New Kenilworth Hotels 
(P) Ltd. v Ashoka Industries (1995)1 SCC 161] is nothing in law which 
compels a mortgagor to tender the amount due under the mortgage before 
filing a suit for redemption—Abdur Rahim v Vithaldas AIR 1981 Bom 58. 


It seems that where a defence of tender is set up, the money must be 
brought into court—Abdu!/ v Noor ILR (1891)16 Bom 141; cf. Or. 24, Civil 
Procedure Code. This is now the general practice in England [Judicature 
Act, Order 22, rule 3], and is derived from the old Common Law rule of 
pleading that a plea of tender must be accompanied with a profert in curiam 
of the money. But if the tender actually amounts to a payment, it need not 
be foilowed by a deposit in court—Bolye v Moulard ILR (1878)4 Cal 572. 


Coming now to the special case of mortgagor and mortgagee, it should 
be mentioned that any person who is interested in redeeming the mortgage 
may make a valid tender of the mortgage debt. Thus, a person who has 
only a partial interest in the eguity of redemption may tender the mortgage 
debt and the mortgagee would be bound to accept it—Pearce v Morris 1869 
LR 5 Ch 227: 35 Digest (Repl) 395; Buddun v Ramjeawun 1846 SD NWP 
81; see also Tam v Turner (1888)39 Ch D 456: 35 Digest (Repl) 765; but 
see Ram v Mohunt (1874)21 WR 428. He is, however, not bound to accept 
a tender from a mere stranger to the estate, and even if he does accept 
it under a misconception, he is not bound to convey the estate to him— 
Pearce v Morris 1869 LR 5 Ch 227: 35 Digest (Rep!) 395. It has, however, 
been held in America that to accept money as redemption of property 
estops the party from denying the payer's right to redeem—Goddard v 
Reuner 57 Ind 532; Bigelow on Estoppel, p. 746, disting. Sunehra v Shadi 
(1904)1 All W 590. The mortgagee has a right to insist that he shall be paid 
off only by the right person, though he runs a certain amount of risk, if he 
refuses to accept payment from a person whois afterwards able to establisn 
that he had such an interest in the estate as gave him a right to redeem— 
Pearce v Morris 1869 LR 5 Ch 227: 35 Digest (Repl) 395; cf. Gopal v 
Pitamber (1820)3 Sel Rep 72. 
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It should be stated here that, in the case of a mortgage in English law, 
a tender properly made and improperly rejected, is not equivalent to 
payment. In this respect, a mortgage of land differs from a pledge of chattels. 
In the case of a pledge of goods the general property remains in the pledgor, 
the pledgee having only a ‘special property’ which is determined, if a proper 
tender is made and refused. The pledgee then becomes a wrongdoer; but 
this is not the case with a mortgagee of land. In the absence of consent 
by the mortgagee, the mortgage can only be redeemed by the actual 
payment of the amount secured. It is true, it is the duty of a mortgagee on 
proper notice, or without notice in a case where no notice is required, to 
accept a proper tender; and if he rejects it, he must reject it at his own risk, 
and in an action for redemption the court may not only refuse to give him 
his costs, but may even order him to pay the costs of the mortgagor. Besides, 
a proper tender will stop the running of interest, if the mortgagor keeps the 
money ready to pay over to the mortgagee—Gyles v Hall (1726)2 P Wms 
377: 35 Digest (Repl) 415. But a refusal to accept a proper tender cannot 
give rise to an action for a breach of contract, the only remedy of the 
mortgagor being an action for redemption—B8ank of New South Wales v 
O’Connor (1889)14 App Cas 273 (PC): 1889-90 All ER Rep 672. It is, 
however, doubtful whether this rule would apply to a mortgage in India 
where only a ‘special property’ and not the estate itself passes to the 
mortgagee. 


Possibly there cannot be two opinions that in the event of refusal of a 
valid tender, a mortgagee may lose his right to receive costs or be ordered 
to pay the costs, if he renders necessary an action of redemption, or after 
a sufficient tender begins a foreclosure action. Refusal of a proper tender 
is not equivalent to payment but if the money, after the refusal, has been 
paid into court, or kept ready for immediate payment to the mortgagee, no 
further interest is payable. If the amount tendered was all that was due, the 
mortgagee must bear the costs of subsequent suit for redemption. 


Now, obligations between mortgagor and mortgagee are mutual. The 
mortgagor is, no doubt, bound to pay the mortgage debt, but as soon as 
he does so, there arises in the mortgagee the obligation to give back the 
property to the mortgagor—Walker v Jones 1865 LR 1 PC 50, 61; Schoole 
v Sall (1803)1 Sch & Lef 176: 35 Digest (Repl) 610; Lockhart v Hardy 
(1846)9 Beav 355: 15 LJ Ch 347: 10 Jur 532: 35 Digest (Repl) 550; Palmer 
v Hendrie (1859)27 Beav 349: 28 Beav 341, subsequent proceedings 
(1860)28 Beav 341: 35 Digest (Repl) 550. It is a logical deduction from this 
rule that a mortgagor who has entirely parted with the equity of redemption, 
nevertheless, acquires upon being sued by the mortgagee a new right to 
redeem which will override any interest created by the assignee, who 
cannot deal with the property so as to impose an additional burden on the 
mortgagor. But this right cannot be actively asserted, and is in this respect 
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unlike the ordinary right to redeem which is possessed by every mortgagor. 
Thus, in the case of Kinnaird v Trollope [(1888)39 Ch D 636, subsequent 
proceedings (1889)42 Ch D610: 58 LJ Ch 556: 5 TLR 513: 35 Digest (Repl) 
687], the mortgagor having sold the equity of redemption, the assignee 
created a further charge on it in favour of the mortgagee and afterwards 
became an insolvent. The property having depreciated in value, the 
mortgagee brought an action against the mortgagor on his covenant. It was 
held that the plaintiff was entitled to judgment only on the terms that he 
reconveyed the property to the mortgagor, subject to such equity of 
redemption as might be subsisting in any other person. 


In the case of mortgage by deposit of title deeds, tender of the mortgage 
money, even though improperly refused, does not entitle the mortgagor to 
delivery of the deeds'—Bank of New South Wales v O' Connor (1889) 14 
App Cas 2273. However, an order may be obtained giving him liberty to pay 
into court a stated sum sufficient to cover principal, interest and the probable 
costs of action; upon the payment the mortgagee will be ordered to deliver 
up the deeds—Bank of New South Wales, ibid). 


2. Who may redeem.— it is necessary to know the persons who are 
entitled to redeem. It may be laid down generally that not only the mortgagor 
himself but also any person beneficially interested in the mortgaged 
property may redeem the mortgage [See section 91, Transfer of Property 
Act. Dising. Banmali v Bisheshar (1906)3 All LJ 731. Section 91 provides 
the list of the “persons who may sue for redemtpion”. This section has three 
clauses. Clause (a) speaks of any person (other than the mortgagee of the 
interest sought to be redeemed) who has any interest in, or charge upon, 
the property mortgaged or in or upon the right to redeem the same. As this 
clause is not confined to persons who have an interest in property, but 
extends also to persons having an interest in the right to redeem the 
property, a sub-mortgagee may redeem. Clause (b) provides the right to 
redeem to a surety. Clause (c) extends such a right to a creditor. A creditor 
of the mortgagor who, in a suit for administration of mortgagor's estate, has 
obtained a decree for sale of the mortgaged property, may redeem or 
institute a suit for redemption of the mortgaged property. This clause is 
based on Christian v Field (1842)2 Hare 177. In this case the plaintiff who 
had obtained a decree in a suit for administration of a motgagor’s estate 
was held to have right to redeem. Section 91 has been amended by Act 
XX of 1929 and the amended section takes away the right of the judgment 
to redeem]. The right to redeem may thus be claimed not only by the heir 
or devisee of the mortgagor, but also by an assignee of the equity of 
redemption, either in the whole or in a part of the estate, and whether by 
demise or any other way—Baikantha v Mohesh (1916)22 CWN 128.A sub- 
mortgagee is entitled to redeem a prior mortgage— Ram v Narsingh ILR 
(1905)27 All 472: 2 All LJ 162. 
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The mortgagor and all persons having any interest in the property 
subject to the mortgage-debt can redeem. A mortgagor who has entirely 
parted with the equity of redemption nevertheless, upon being sued for 
payment of the mortgage-debt by the mortgagee, acquires a new right to 
redeem—Halsbury’s Laws of England, 4th Ed., Vol. 32, para 573. The prior 
mortgagee, when he himself has purchased the mortgaged property, 
becomes entitled as assignee of the equity of redemption to redeem the 
subsequent mortgages. if there is a conflict between the right of the prior 
mortgagee as assignee of the equity of redemption to redeem the puisne 
mortgagee and the right of the puisne mortgagee to redeem the prior 
mortgage, the right of the prior mortgagee takes priority—C. V. Raghavachar 
v Lakshminarasamma AIR 1981 SC 160. 


In the case of Tarn v Turner [(1888)39 Ch D 456, 461 (CA): 35 Digest 
(Repl) 765], where the right of a lessee to redeem was in question, 
Kekewich, J, said: ‘it has always been held since the doctrine of redemption 
has been worked out in courts of equity that any person who is entitled to 
an interest carved out of the fee simple is entitled to come in and redeem, 
subject, of course, to any other equities paramount which affect the estate, 
only coming in his proper place and being necessarily subject to those who 
are prior to him. (But) that does not affect a grant or demise for years: if the 
mortgagor were to grant an estate in fee, or for life, or to make a provision 
for a jointure for his wife, or to provide for her by will a rent charge in the 
nature of dower, to charge portions or otherwise carve an interest out of 
his estate in that way, although each of those persons would be entitled 
to redeem. (However,) if he demises for ninety-nine years or for twenty-one 
. years, a tenant for years is not entitled to redeem. (And) it strikes me that 
it is contradictory of the whole principle on which the doctrine of equity of 
redemption depends’—Cf. Kokil v Duli (1879)5 CLR 243; Jugal v Kartic ILR 
(1892)21 Cal 116; Byjnath v Gobardhan (1875)24 WR 210; Radha v 
Monohur ILR (1880)6 Cal 317; Paya v Koramel ILR (1895)19 Mad 151; 
Kasumunnissa v Nilratna ILR (1881)8 Cal 79: 9 CLR 173: 10 CLR 113; but 
see Durga v Luchman (1872)17 WR 272; Sripoti v Mohip ILR (1883)9 Cal 
643: 13 CLR 120; Averill v Taylor 8 NY 44; Jones, s. 1066. 


In brief, any interest carved out of the equity of redemption would entitle 
a person to redeem, or to use the language of Sir George Jessel in his 
agrument in Pearce v Morris [1869 LR 5 Ch 227, 228: 35 Digest (Repl) 395], 
any person whois entitled to any interest in any part of the landmay redeem, 
so that even a person who has only an easement in the land may redeem 
a mortgage upon it—Jones, s. 1066. It seems that in England a person, who 
has entered into a binding agreement to buy or to take a lease of the 
mortgaged property or any part of it, will be allowed to redeem—Tarn v - 
Turner (1888)39 Ch D 456, 465, 469: 35 Digest (Repl) 765; disting. Tasker © 
v Small (1837)3 Myl 8 Cr 63: 1824-34 All ER Rep 317; Pearce v Morris 1869 





314 Law of Mortgage 


LR 5 Ch 227: 35 Digest (Repl) 395. Itis, however, doubtful whether any such 
right will be recognised in India in face of the last clause of sec. 54 of the 
Transfer of Property Act. The Amending Act 20 of 1929 has since then 
replaced the old sec. 91 by a new one. 


But the interest which entitles a person to redeem must be derived 
directly or indirectly from the mortgagor since the making of the mortgage. 
In other words, a person may redeem only if he is affected by the mortgage; 
if he is not affected by it, there is no occasion for his redeeming and he is 
not permitted to do so—Girish v Juramoni (1901)5 CWN 83. The case of 
a grantee claiming under a prior voluntary conveyance is no real exception 
to this rule, for he takes subject to the rights of a subseguent mortgagee 
for value— Perkins v Walker(1682)1 Vern 97; Thorne v Thorne(1683)1 Vern 
182; Howard v Harris (1683)1 Vern 193. Again a person cannot, as a rule, 
claim a right to redeem a mortgage, who has no interest in or charge upon 
the mortgaged property. A mere right of maintenance, for instance, from 
a particular property, in the absence of a contract or of a formal decree 
creating a charge upon it, cannot give a right of redemption— Ba/want v 
Roshan ILR (1896)18 All 253. But the judgment-creditor of the mortgagor, 
when he has obtained execution by attachment of the mortgagor's interest 
in the property, as well as a creditor of the mortgagor who has, in a suit 
for the administration of his estate, obtained a decree for sale of the 
mortgaged property are entitled to redeem—Section 91, Transfer of 
Property Act. For the former state of the law, see Radhey v Bujha ILR 
(1881)3 All 413; Soobhul v Nitye ILR (1880)6 Cal 663. The right to redeem 
may also be claimed by a person who is liable to pay either the whole or 
a part of the mortgage debt. Thus, a surety will be entitled to redeem by 
virtue of his right to avail himself of the creditor's securities—Green v Wynn 
(1869)4 Ch App 204: 20 LT 131: 35 Digest (Repl) 395; Forbes v Jackson 
(1882)19 Ch D 615: 1881-5 All ER Rep 863. Section 91, Transfer of Property 
Act. 


lt may be mentioned that even an unsecured creditor or a mere legatee 
may, on general principles not affected by the Transfer of Property Act, be 
allowed to redeem, if a case of fraud or collusion is made out—Wite v 
Parnther (1829)1 Knapp 179, 229: 35 Digest (Repl) 395; cf. Oriental Bank 
v Gobinloll ILR (1884)10 Cal 713. A third person to whom the right of 
redemption has been expressly reserved may also redeem the mortgage— 
Ramsaran v Soobutchna 1848 SD NWP 187. In England mortgage deeds 
not infrequently operate as a fresh settlement of the mortgaged property. 
Such transactions, however, are almost, if not altogether, unknown in India, 
‘and a mortgage being only a security for a loan, there is a presumption 
against any intention to alter the previous rights of the mortgagor. In a case 
their Lordships of the Privy Council refused to lay down any general rule 
on the subject, beyond saying that the question in such cases is whether 
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the transaction was a mere mortgage or a combination of a mortgage and 
a new settlement, and that the intention of the parties must be collected 
from the whole instrument, construed according to the ordinary rules of 
interpretation—Flomley v Felton (1884)14 App Cas 61: 58 LJ PC 50: 60 
LT 193: 35 Digest (Rep!) 345; see also Heather v O'Neil (1858)2 DeG 8 
J 399, 414; Byron's Settlement, in re (1891)3 Ch 481. 


Now let us deal with the order in which the right to redeem is allowed 
when it is claimed by several persons. This is not a guestion in which the 
prior mortgagee is interested, because it is perfectly immaterial to him by 
whom he is redeemed. But it may be very material as between the persons 
who are entitled to redeem as it may seriously affect their right to throw the 
burden of their own debt on property not comprised in their security, or which 
practically comes to the same thing, the order in which in the case of a sale, 
the successive incumbrances or other claimants are entitled to payment 
out of the proceeds. The rule on the subject is well established, persons 
being admitted to redeem in the order in which they acquired their rights 
in the equity of redemption, whether in the same or in different properties— 
Beevor v Luck (1867)4 Eq 537, 547: 36 LJ Ch 865: 75 WR 1221: 35 Digest 
(Repl) 483; Bradley v Riches (1878)39 LT 78: 35 Digest (Repl) 406; Mills 
v Jennings (1880)13 Ch D 639, 650, affid. with an immaterial variation— 
Jennings v Jordan (1881)6 App Cas 698: 1881-5 All ER Rep 475. Where, 
therefore, there are several successive mortgages, a later mortgagee has 
the first right to redeem the incumbrancer who is immediately prior to him. 
Thus, a second mortgagee is entitled to redeem before the third; for, though 
every person who is behind the first mortgagee is entitled to redeem, the 
mortgagee who is next to him occupies the position of the mortgagor as 
between himself and all those who are behind him, and is, therefore, entitled 
to priority. It does not, however, follow that on redeeming an earlier 
mortgage the puisne incumbrancer is entitled to hold any property not 
comprised in his own mortgage as security as against other persons who 
are entitled to redeem him not merely for what he has paid to the prior 
mortgagee but also for what is due to him on his own mortgage. In the 
English law the question is implicated with the doctrines of marshalling and 
consolidation, and the puisne mortgagee may compel a subsequent 
mortgagee to pay as the price of redemption not only the money paid by 
him to the prior incumbrancer but also the money owing to him on his own 
security; and he may, therefore, treat the proceeds in case of a sale as an 
aggregate fund for the purpose of satisfying his own demand. See the 
question discussed in Chapter 6, post. 


In India, questions very seldom arise regarding the right to redeem 
between the tenant for life and the remainderman when the mortgaged 
property has been placed in settlement; and in such cases, the modern rule 
is that the tenant for life can claim to redeem before the remainderman— 
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Wicks v Scrivens (1860)1 J&H 215; Gleaves v Paine (1863)1 DeG J&S 87, 
96; Paine, Ex parte (1863)3 DeG J&S 458, 462; Ravald v Russell (1830)1 
Younge 9: 35 Digest (Repl) 402. At one time the courts used to compel the 
tenant for life to pay, on redemption, one-third of the mortgage money. It 
is, however, now established that the tenant for life is bound only to keep 
down the interest. It follows as a corollary from this rule that he should have 
the first option of redeeming; and the remainderman is not entitled to 
redeem him against his will. And this principle applies to all limited estates. 
If, therefore, the mortgagee happens to become the owner of a limited 
estate, he cannot be redeemed without his consent during the continuance 
of such estate—Prout v Cock (1896)2 Ch 808: 66 LJ Ch 24: 75 LT 409: 35 
Digest (Repl) 402. 

It has already been pointed out that a subsequent mortgagee is entitled 
to redeem a prior incumbrance, and where two estates belonging to the 
same person are mortgaged to two different mortgagees and both are 
subsequently mortgaged to another person, the latter may redeem one of 
such mortgages without redeeming the other—Felly v Wathen (1849)7 
Hare 351, 365: 1843-60 All ER Rep 386. The subsequent mortgagee 
acquires, on redemption, all the rights and powers of the mortgagee. But 
he does not acquire any higher rights than those of the mortgagee whom 
he redeems. If, therefore, any part of the mortgaged premises has ceased 
to be subject to the security, either because it has been released or in some 
other way, the puisne mortgagee cannot treat it as still forming part of the 
mortgage. This was laid down in an Allahabad case [Muhammad v Kalyan 
ILR (1895)18 All 189], where a prior mortgagee had obtained a decree for 
sale in the absence of the second mortgagee which did not include some 
of the properties comprised in the prior mortgage. It was contended on 
behalf of the puisne mortgagee, that he was entitled on redemption to the 
benefit of the security as it originally stood, as his rights could not be affected 
by the decree by which it has been curtailed. This contention was overruled, 
but the reasoning is not quite conclusive. It may be true that the position 
of a puisne incumbrancer is not precisely that of a surety, but it is undoubted 
law that a prior mortgagee cannot release any portion of the mortgaged 
property to the prejudice of a subsequent incumbrancer who has already 
got a security on it; at any rate where the prior mortgagee has notice of the 
subsequent incumbrance. Where the security has been cut down by a 
decree made in the absence of the puisne mortgagee, the question may 
be more difficult to solve, but it is doubtful whether it can be answered by 

a bare reference to the old sec. 74 of the Transfer of Property Act. 


Be this as it may, it is settled law that the puisne mortgagee cannot 
acquire any priority as against a mesne incumbrancer in respect of his 
original security. This elementary rule is contained in sec. 93 of the Transfer 
of Property Act, a section the existence of which seems to be due to the 
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apprehension not perhaps altogether groundless, on the part of the 
legislature, that, in the absence of any such enactment, the English doctrine 
of tacking might find its way: in India as an unquestionable rule of equity 
and good conscience. It may be noted that sec. 91 has been substituted 
for the old section by sec. 46 of. the Transfer of Property (Amendment) Act 
XX of 1929. Now, besides the mortgagor, any of the following persons may 
redeem, or institute a suit for redemption of, the mortgaged property: (1) 
Any person having an interest in, or charge upon, the property mortgaged 
or in or upon the right of redemption; (2) any surety for the payment of the 
mortgage debt; or (3) any creditor of the mortgagor, obtaining a decree for 
sale of the mortgaged property in a suit for the administration of his estate. 


3. Right of redemption if can be taken away by contract.—The 
mortgagor's right of redemption cannot be the subject of a contract. In other 
words, the right of redemption cannot be taken by any contract, even it is 
so provided expressly and unequivocally in the contract. But the mortgagee 
may curtail his rights by an agreement. He may bind himself not to enforce 
his security without giving notice at a stipulated time, say, after the 
cultivating season—Rarichan v Manakkal AIR 1923 Mad 553. Similarly, by 
a ‘contract to the contrary’, the mortgagee’s right of foreclosure or sale may 
be accelerated. A proviso for reconveyance may amount to a contract to 
the contrary, but that depends upon the construction of the proviso—see 
Mohamedali Jaffer Karachiwalla v Noorlly Ratanshi Rajan Nanji (1959)1 
All ER 137 (PC). If there is a proviso for redemption on payment of the 
principal at a distant date with interest in the meantime, there can be no 
foreclosure before the day fixed, notwithstanding that there is a covenant 
for periodical payment of interest and that the mortgagor is in default as 
to payment— Williams v Morgan (1906)1 Ch 804; see also Ha/sbury's Laws 
of England, 4th Ed., Vol. 32, paras 854 and 855, the legal position as stated 
therein is as follows: 


"854. Time when right arises depends on proviso for re- 
demption.—So long as the mortgagor has a legal right of 
redemption there can be no foreclosure; but when the time for 
repayment of the loan is past the right to commence a foreclosure 
action arises, unless the mortgagee has by special stipulation 
postponed the right. Consequently, the time when the right arises 
depends on the form of the proviso for redemption, if any. If a day 
is fixed for redemption, the right arises on default in payment on 
that day; if the proviso is for redemption on payment of the principal 
on demand, the right arises after demand and a reasonable time 
to comply with it.” 

“855. Effect where proviso conditional on payment of 


interest.—The proviso for redemption usually refers to the cov- 
enant for payment and makes the right of redemption depend on 
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payment of principal and interest in accordance with that covenant. 
Where it does not do so, the proviso is independent of the 
covenant, and, if there is proviso for redemption on payment of the 
principal at a distant date with interest in the meantime, there can 
be no foreclosure before the day fixed, notwithstanding that there 
is a covenant for periodical payment of interest and that the 
mortgagor is in default as to a payment. The question is, it seems, 
one of construction of the mortgage, and if the proviso for 
redemption is conditional on payment of intermediate interest, 
where, for instance, it is a proviso for redemption on payment of 
principal on a fixed day with interest half-yearly in the meantime, 
or on payment of principal and interest in accordance with the 
covenant, the right to foreclosure arises upon default in payment 
of interest.” 

4. Indivisibility of mortgage. 

(1) Prior to the amendment.—it is necessary to observe that a 
mortgage security is indivisible and that no one is entitled to redeem a part 
of the estate in mortgage on payment only on a proportionate amount of 
the debt; either it must be redeemed entirely, or not at all. Thus, if four 
brothers, each of whom is entitled to a fourth share of an estate, mortgage 
itto a creditor as security for a debt contracted by them, one of the brothers 
cannot redeem his share on payment only of a fourth part of the debt. He 
would, no doubt, have a right to redeem the whole, but he cannot redeem 
a part although there may be no guestion as to the extent of his share 
[Sadhoo v Naeema (1822)3 Sel Rep 212; Urshud v Imjad (1841)7 Sel Rep 
61: Ali Reza v Juboo 1860 SD 482; Rutton v Fuzi 1847 SD NWP 180; 
Oomrao v Hashman 1860 SD NWP 84; Abdoo! Julil v Mehnoo 1853 SD 
NWP 518; Sobha v Girdhari 1863 SD NWP 324; Boodhoo v Kishen (1865)3 
WR Misc 4. See Mujeedoonissa v Dildar (1870)14 WR 216; Chandika v 
PhokariLR (1880)2 Ali 906, distinguished in Sheo v Sheodan ILR (1905)28 
All 174; Balambhat v Sita 1883 Bom PJ 312; Bhugwan v Mahomed (1872)4 
NWP 161; Ram v Ram (1874)21 WR 428; Hureehur v Dabee 1864 WR 260; 
Razeeoodeen v Jhuboo 1864 WR 75; Saligram v Barun (1872)4 NWP 92; 
Bekon v Dean (1875)24 WR 47; Karim v Tora 1853 SD NWP 481; Tadigotla 
v Lakshmanma ILR (1882)5 Mad 385; Narayan v Ganput ILR (1896)21 Bom 
619; see proviso 3 to sec. 60 of the Transfer of Property Act. Cf. Rathna v 
Perumal ILR (1912)38 Mad 310. See Baikantha v Mohesh (1916)22 CWN 
128, where an owner of a portion of the eguity of redemption was held 
entitled to redeem the whole; Protap v Peary (1918)22 CWN 800. The 
principle of the last para of sec. 60 is that in a mortgage transaction the 
creditor values his security as one and indivisible, and if the mortgagor is 
allowed to redeem the property piecemeal, the mortgagee would suffer in 
the depreciation which may be caused to it in conseguence—Wi/akant v 
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Suresh Chandra 12 Cal 414 (423) (PC). But where the mortgagee acquires 
a part of the mortgaged property and thus a fusion takes place of the rights 
of the mortgagee and mortgagor in the same person, the indivisible 
character of the mortgage is broken up, and one of several mortgagors may 
in such a case can redeem his own share only on payment of a 
proportionate part of the mortgage money—Kallan Khan v Mardan Khan 
28 All 155; Pawan Kumar v Dulari Koer 5 PLR 544]. And this rule will apply 
though a part of the land may have been sold for arrears of revenue without 
default on the part of the mortgagee—Hashim v Aujeet 1864 WR 216. In 
Madhavan Pillai v Subbayyan [(2002)6 SCC 196] it was urged by the 
appellant that unity of the mortgage was broken since one of the co- 
mortgagors was permitted to redeem a part of the mortgaged property on 
payment of proportionate mortgage-amount. But this contention was turned 
down by all the courts on facts of the case. 


The purchaser from the mortgagor or from a sharer, who is having some 
interest in the mortgaged property is not entitled to redeem his share of the 
mortgaged property, on payment of proportionate mortgage amount, since 
it will act against the settled principles of indivisibility regarding the 
mortgagor. But there is no bar for a sharer or for a purchaser of equity of 
redemption to redeem the entire mortgage, by paying the entire mortgage 
amount—K. Ramachandra v Murugasan AIR 2004 Mad 245. It is further 
observed in this case: “There cannot be any bar for redemption by the sharer 
by paying the entire mortgage amount and they (plaintiffs) have to work out 
their remedy, for carving out their share....." 


There are, however, some cases in which a mortgagor has been 
permitted to bring a suit for possession of his share only of the mortgaged 
property, on the allegation that the whole of the debt secured by the 
mortgage has been satisfied. These cases are apparently treated as 
exceptions to the rule that a mortgage debt is indivisible, on ground that 
there is no longer any debt due to the mortgagees—Hurdeo v Guneshee 
NWPHC (1866)1 Agra 36; Daibee v Beharee NWPHC (1868)3 Agra 33; 
Fakir v SadatILR (1885)7 All 376; Gobardhan v Sujan ILR (1894) 16 All 254; 
Mohun v Jhummun (1874)6 NWP 246. But see Mirza v Tara (1865)2 WR 
150; Hursook v Purusram 1862 SC NWP Vol. 1, 152; Unjoor v Fazloonnessa 
(1863)2 Hay 155; disting. Sheomunong v Akbar 1860 SD NWP 162; Seetul 
v Kundhy 1860 SD NWP 602; Gungaram v Hurbhuggun 1864 SC NWP Vol. 
2, 166; Chutur v Meer Khedmut (1865)2 WR 254. But such suits are really 
suits for redemption and the co-mortgagors should be placed on the record 
as defendants, if they refuse to join in the action, as the mortgagee might 
otherwise be harassed by a multiplicity of suits. And though the language 
used by learned judges in some reported cases is not free from ambiguity, 
yet it was ever intended to lay down the broad proposition that one of several 
mortgagors could sue without bringing in his co-mortgagors—Aagho v 
Balkrishna ILR (1884)9 Bom 128; Amyed v Wazooddeen (1863)2 Hay 379]. 
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Cases in which the interests of the mortgagors appear to be distinct and 
separate on the face of the instrument are sometimes supposed to form 
an exception to the rule that a mortgage security is indivisible. There is, 
however, no foundation for the notice except some carelessly reporied dicta 
in Mulik Basab v Dhana Bebee [1850 SD NWP 220] and Ramkristo v 
Ameeroonisa [(1867)7 WR 314. See also Khoman v Seekishun 1854 SD 
NWP 543; Jowahir v Beharee 1855 SD NWP 378. It is true that an 
instrument may be so worded that each of the mortgagors may redeem his 
share on payment of a rateable portion of the mortgage debt. Forinstances, 
see Ram v Amrita ILR (1880)3 All 369; Sheogolam v Ram (1874)23 WR 
25: 15 BLR 34 note; disting. Oomrao v Hashman 1860 SD NWP 84. But 
such a clause is seldom, if ever, found in a mortgage deed, and cannot be 
implied merely from a recital of the several shares of the mortgagors in the 
document. Similarly, if a mortgage is made to two persons jointly, the 
mortgagor cannot redeem without discharging the whole debt, although the 
deed may specify the proportions in which the mortgage money is owned 
by the mortgagees—/man v Oograh (1874)22 WR 262. There is no 
provision in the Transfer of Property Act corresponding to sec. 21 of the 
English Conveyancing Act, 1881. 


But if there has been a severance of the interest of the mortgagors with 
the consent of the mortgagee, a different rule would apply, as for example, 
where a part has been previously redeemed [Lakshuman v Madhab ILR 
(1890)15 Bom 186; Mahadaj v Gunpat ILR (1890)15 Bom 257; see also 
Venkata v Srinivasa ILR (1905)28 Mad 555; Hari v Veliat ILR (1903)30 Cal 
755; Rathna v PerumalILR (1912)38 Mad 310. “The last paragraph of sec. 
60 of the T.P. Act can be vivisected into two segments. The first part contains 
a negation to the holder of part of equity of redemption to redeem that part 
alone on payment of the proportionate debt. The second limb of the 
paragraph provides the solitary exception to the aforesaid negativing edict. 
The words in that second limb ‘except only where’ are a pointer that the said 
exception would strictly be confined to the one situation envisaged therein. 
In order to invoke the solitary exception to the disentitling fiat of the last 
paragraph of sec. 60 of the T.P. Act there must be a conjunction of two 
postulates. One is that the share of the mortgagor in the property should 
have been ‘acquired’. The second is that the person who so acquired should 
have been the mortgagee.” The question that remains is, “should the 
acquisition of the mortgagor's share in the property be by the mortgagee 
himself when such acquisition was made”? 


“The principle behind the exception to the prohibition clause in the last 
paragraph of sec. 60 of the T.P. Act is, if the mortgagee is satisfied of a part 
of the mortgage debt by becoming the owner of a part of the mortgaged 
property it is only equitable to allow the mortgagor to get pro tanto reduction 
of the mortgage debt, otherwise it would be unjust to allow the entire 
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mortgage debt again to be borne by the remaining mortgaged property. By 
becoming the owner of a part of the mortgaged property it is not necessary 
that the mortgage money would have been discharged even proportion- 
ately. lt depends upon how the mortgagee got a share in the mortgaged 
property"'— State of Kerala v Koliyat Estates (1999)8 SCC 419. See also 
S/L Import, USA v Exim Aides Silk Exporters (1999)4 SCC 567: 1999 SCC 
(Cri) 600; Royco Homes Ltd. v Eatonwill Construction Ltd. (1978)2 AllER 
821 (Ch D)]. So, too, if the mortgagee has foreclosed a part of the premises, 
the remaining portion may be redeemed on payment of a rateable part of 
the debt—8Brij v Madho ILR (1905)28 All 279: 3 All LJ 27; Madan v Jamna 
(1898)2 All LJ 123; Brij v Madho (1905)2 All LJ 752. The American law on 
the subject may here be usefully referred to. ‘Where the mortgage’, says 
Jones, ‘has been foreclosed without making all of the several owners of the 
land parties to the suit and the mortgagee has purchased at the sale, 
because he has by such proceeding and purchase voluntarily served his 
right and obtained an indefeasible title to another part; the owner not made 
a party may redeem the portion owned by him on paying a part of the 
mortgage debt bearing such a proportion to the whole as the value of his 
land bears to that of whole mortgaged premises.’ In one case, two persons 
owning land in common made a mortgage of it, and one of them afterwards 
mortgaged his undivided half to another person. The first mortgagee 
obtained a decree for foreclosure and sale in a suit in which the second 
mortgagee was not made a party. It was held that the second mortgagee, 
not being bound by the foreclosure, might redeem an undivided half upon 
payment of the whole mortgage, less one-half the proceeds of the 
foreclosure sale of the whole land—Jones, s. 1074. Cf. Moro v Balaji ILR 
(1888)13 Bom 45. And under special circumstances redemption of a portion. 
of the mortgaged estate may be effected without even contributing towards 
the payment of the mortgage debt, as for instance, where the owner of such 
portion takes a conveyance with a covenant against incumbrances and the 
remaining portion, which is sufficient to satisfy the mortgage debt in full, 
is owned by the assignee of the mortgage— Jones, s. 1076. 


And this leads to a well-recognised exception to the general rule that 
a mortgage must be redeemed entirely or not at all, which occurs whenever 
the equity of redemption in a portion of the mortgaged property becomes 
vested in the mortgagee himself. In such cases, the mortgage security is 
broken up, and the mortgagor or his representatives will be entitled to 
redeem on payment only of a proportionate part of the debt charged on the 
property. Thus, where two villages were mortgaged by the same instrument 
as security for one sum, and they were both subsequently sold under an 
execution against the mortgagor, and one of them was purchased by the 
mortgagee himself, and the other by a third person, the latter was allowed 
to redeem on payment only of a proportionate part of the mortgage debt. 


G:M-21 
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As pointed out by Morgan, CJ: ‘A mortgagee is entitled to say to each of 
several persons who may have succeeded to the mortgagor's interest that 
he shall not be entitled to redeem a part of the property on payment of part 
of the debt, because the whole and every part of the land mortgaged is liable 
for the whole debt. But it does not follow from this that a mortgagee, who 
has acquired by a purchase a part of the mortgagor's rights and interests, 
is entitled to throw the whole burden of the mortgage debt on the remaining 
portion of the eguity of redemption in the hands of one who has purchased 
it at a sale in execution of a decree against the mortgagor. Each has bought 
subject to a proportionate share of the burden and must discharge it’ 
[Mahtab v Misree NWPHC (1867)2 Agra 88; Bisheshur v RamiLR (1900)22 
All 284; Dinanath v Lachrni ILR (1903)25 All 446; Shib v Bhawani ILR 
(1904)26 All 72; Surya Bibi v Monindra (1899)4 CWN 507; see also Himmal 
v Kadir 1857 SD NWP 111; Nathu v Lalla (1875)24 WR 24: 15 BLR 303; 
Bisheshar v Laik ILR (1883)5 All 23; Ali v Mohamed 1881 Bom PJ 319; 
Sakharam v Gopal 1883 Bom PJ 51; Kesree v Seth(1870)2 NWP 4; Pirjada 
v Sha ILR (1896)21 Bom 544; Lakhmidas v Jamnadas ILR (1896)22 Bom 
304; Fakiraya v Gadigaya ILR (1900)26 Bom 88; Kudhai v Sheo ILR 
(1881)10 All 570; Chutter v Gobind (1866)2 Wym 127; Kishen v Nund 
(1876)25 WR 388; cf. Horendra v Dindayal(1906)4 CLJ 195. But see Hoolas 
v Sufeehun (1867)8 WR 379; cf. Khyaleeram v Ramdayal 1855 SD NWP 
51. See proviso to section 60 of the Transfer of Property Act. Where there 
are several mortgagees, and the first is also part-owner of the eguity of 
redemption, it is the practice in England for the judgment to direct that upon 
payment to the first mortgagee of all that is due to him by the second, the 
former shall convey the whole estate, subject to his right to redeem the part 
in which he has acquired the equity of redemption. The second or other 
subsequent mortgagee is redeemable in his turn by the first mortgagee, 
as well as by the owner of the residue of the equity of redemption, on 
payment by each of a proportionate part of the mortgage debt, in which case 
the estate is conveyed to them in the proportions in which they were entitied. 
If any of the parties does not make his payment in respect of his share, his 
claim to redeem is disallowed—Seton, p. 1194. But Fisher seems to think 
it doubtful whether the part-owner of the equity of redemption ought not to 
have a conveyance of all, subject to the right of the first mortgagee to 
redeem his share of the equity again upon payment of a proportion on the 
principie that the mortgagee must be entirely redeemed or not at all— 
Fisher, s. 1937. But, surely, all this needless circuity may be avoided by 
allowing the first mortgagee to foreclose only for a sum proportioned to the 
interest of the redeeming party—Dina v Lachmi ILR (1903)25 All 446. This 
rule applies only where the bare equity of redemption is transferred to the 
mortgagee, not where he buys the property, free of the incumbrance— 
Bohra Thakur v Collector of Aligarh ILR (1906)28 All 593, on app. 37 IA 182: 
ILR 32 All 612; cf. Sesha Ayyar v Krishna ILR (1900)24 Mad 96; but see 
Hirdy v Attoola ILR (1878)4 Cal 72: 2 CLR 580). 
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This class of cases, however, must be carefully distinguished from 
another class with which they may be easily confounded, namely, those in 
which the equity of redemption of a portion of the mortgaged property 
becomes vested in one or more only out of several mortgagees, and the 
reason for the distinction is obvious. Where the whole estate in a portion 
of the pledged property becomes vested in the mortgagee, or in all the 
mortgagees, if there is more than one, the mortgagor, if compelled to 
` redeem on condition of paying the whole debt, would have an action for 
contribution for the excess payment and, thus, two suits would be necessary 
in the place of one for the purpose of finally settling the rights of the parties. 
This reason, however, does not hold good where the purchaser happens 
to be one of several mortgagees. In such a case, the other mortgagees 
could not be sued for contribution, and they might very reasonably 
complain, if by the acts of only one or of some of them, the indivisible nature 
of the security could be altered. Where, therefore, one or more out of several 
mortgagees purchase a part of the mortgaged property, the case is 
governed by the general rule, and neither the mortgagor nor his assigns 
have any right to redeem except on payment of the whole of the mortgage 
debt—Sobha v Inderjeet (1872)5 NWP 148; Mahtab v Sant ILR (1883)5 All 
276; but see Mehroonnissa v Bhugwan 1861 SD NWP 685. 


Let us now come to cases where the equity of redemption in a portion 
becomes vested in the mortgagee, while that in the rest passes to two or 
more different persons. In the case of Ahmed Ali Khan v Jowhir Sing [1864 
SD NWP 425] the estate having been sold subject to mortgage to a number 
of persons, one of them being the mortgagee himself, a purchaser of a 
portion of the mortgaged property, sought to redeem it on payment only of 
a rateable part of the mortgage debt. The purchasers of the other portions 
were not parties to the suit, and on the mortgagee insisting that the plaintiff 
could not succeed without an offer to redeem also the portions which had 
passed to the other purchasers, the court refused to make any decree for 
redemption, being of opinion that the mortgagee had a right to insist upon 
the redemption of the whole of the property, with the exception only of the 
portion purchased by himself, on payment of a proportionate part of the 
mortgage debt. 


The ruling of the court in this case was that the plaintiff was bound to 
offer to redeem the whole of the estate with the exception of the part 
purchased by the defendant, and not that he was entitled to do so, if the 
mortgagee refused to part with the other shares. The distinction is important 
and is well illustrated by the judgment of the Privy Council in the subsequent 
suit for redemption between the same parties, in which the plaintiff claimed 
to redeem the whole of the mortgaged property with the exception only of 
the portion which had passed to the mortgagee. The defendant, while 
conceding to the plaintiff the right to redeem the part which had been 
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purchased by the latter, resisted his right to redeem the rest. The court 
below, being of opinion that the mortgagee could not be permitted to turn 
round after having ‘forced the plaintiff to bring the second suit’, made a 
decree for redemption in the terms of the prayer in the plaint—Ahmed v 
Jowhir NWPHC (1866)1 Agra 3. But this decree was set aside on appeal 
to the Privy Council. In giving judgment their Lordships observed [Azimut 
v Johawir(1870)13 MIA 415: 14WR PC 20; Girish v Juramoni(1900)5 CWN 
83; Munshi v DaulatiLR (1906)29 All 262: 4 All LU 74; Surjiram v Barhamdeo 
(1905)2 CLJ 202; Kallan v Mardan ILA (1905)28 All 155; Rathna v Perumal 
ILR (1912)38 Mad 310, dissenting from Huthasanan v Parameswar ILR 
(1898)22 Mad 209. See also Gunga v Mohumdee 1862 SD NWP 76; of. 
Seetul v Kundeya 1860 SD NWP 602; cf. Makhun v Wazeer (1825)4 Sel 
Rep 41, where the plaintiff was allowed to redeem a share of the mortgaged 
property without prejudice to his right to recover the other share by virtue 
of a right of pre-emption. See, however, Baikantha v Mohes(1916)22 CWN 
128; Fakir v Babu ILR (1917)39 All 719: 15 All LU 791, dissenting from Girish 
v Juramoni (1900)5 CWN 83] : ‘The appellant now complains that the 
plaintiffs have been allowed to redeem as against him the villages other 
than their own village of Hosseinpore, i.e. to put themselves in his shoes 
as mortgagee in respect of these villages. The objection does not come with 
a good grace from the appellant, who defeated the plaintiff's former suit, 
on the ground that they had not offered to redeem the villages in question, 
and who, in this very suit, has included in his calculation of the amount, 
which, as he alleges, ought to have been brought in to court, the shares 
of the mortgage debt, which he said were chargeable on those villages. The 
courts below, however, seem to their Lordships to have mistaken the effect 
of the former decision of the Sudder Court. It merely ruled that the plaintiffs 
were bound to offer to redeem the villages in question; it did not rule that 
they were entitled to do so, or to acquire the interest of the mortgagee in 
them against his will. It is unnecessary to determine in this suit whether, 
in the peculiar circumstances of this case, the former proposition is correct. 
Their Lordships are of opinion that the latter cannot be supported. They 
think that the appellant, if desirous of retaining possession of these villages 
as mortgagee, is entitled to do so against the plaintiffs, whose right in that 
case is limited to the redemption and recovery of their village of Hosseinpore, 
upon payment of so much of the sum deposited in court as represents the 
portion of the mortgage debt chargeable on that village. See Gunga v 
Mohumdee Begum 1862 SD NWP 76; Ariyaputri v Alamelu ILR (1887)11 
Mad 304; cf. Kuray v Puran ILR (1879)2 AN 565; Bahram v Saidal (1903)5 
PLR 197; but see Bitthul v Toolsee NWPHC (1866)1 Agra 125. But the right 
of one of several mortgagors to redeem the whole cannot be defeated by 
the purchase by the mortgagee of a share in the eguity of redemption 
pending a suit for redemption—WNarohari v Vithal ILR (1886)10 Bom 648. 
See also Mahmadalli v Abdulali (1914)16 Bom LR 645, where the 
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purchaser of a portion of the mortgaged property was held entitled to 
redeem the whole, the mortgagee having purchased the remainder 
subsequent to his purchase. 


These observations of their Lordships, however, leave untouched the 
general rule that a person, who has any right at all to redeem, has a right 
to redeem the whole of the mortgaged property, and cannot be compelled 
to redeem only the part in which he may be interested—Bhurt v Kaeshoo 
1851 SD NWP 328. A person, who has any right to redeem, has a right 
to redeem the whole of the mortgaged property, and not a part of it, unless 
there is a special bargain—Hall v Heward (1886)32 Ch D 436. See also 
Huthasanan v Parameswar ILR (1898)22 Mad 209; Ram v Ameeroonissa 
(1867)7 WR 314; Bahram v Saidal(1903)5 PLR 197; Baikantha v Mohesh 
(1916)22 CWN 128; Fakir v Babu ILR (1917)39 All 719: 15 All LJ 791; Protap 
v Peary (1918)22 CWN 801. But see Rathna v Perumal ILR (1912)38 Mad 
310. Cf. Bhyroo v Nuthoo 1854 SD NWP 525; disting. Konnapanikar v 
Karunakara ILR (1892)16 Mad 328. 


An exception has, however, been engrafted on the general rule by the 
case of Azimut Ali Khan v Jowahir Singh (1870)13 MIA 404: 14 WR PC 17; 
Venkatvarahacharya v Kotrapa (1901)3 Bom LR 935. See also Rathna v 
PerumalILR (1912)38 Mad 310, where a portion of the mortgaged property 
had already been redeemed on payment of a proportionate part of the 
mortgage debt. But some difficulty has arisen in defining the true limits of 
the exception, and there are conflicting dicta, if not decisions, on the point. 
In the opinion of the Bombay High Court, the exception applies only where 
the mortgagors are the owners of distinct parcels, not where they are either 
joint-tenants or tenants-in-common; but the Allahabad High Court appar- 
ently recognises no such distinction—Kuray v Puran ILR (1879)2 All 565; 
Kallan v Mardan ILR (1905)28 All 155; Zaib-un-nissa v ParbhulILR (1917)39 
All 618: 15 All LJ 625; Shakaram v Gopal ILR (1883)10 Bom 656n; Alikhan 
v Mahomadkhan 1881 Bom PJ 319:ILR 10 Bom 58, note. See also Narahari 
v Vitalvat ILR (1886)10 Bom 648; cf. Ragho v Balkrishna ILR (1884)9 Bom 
128: cf. Bhurt v Keshoo (1851) SD NWP 328; Narain v GanpatiLR (1896)21 
Bom 619; disting. Thillai v Ramanath ILR (1896)20 Mad 295. 


However, there is some difficulty in understanding the distinction taken 
by the Bombay High Court between a case in which the mortgaged property 
is held in severalty and one in which it is held in common tenancy. The 
mortgagee, by becoming the owner of a portion of the eguity of redemption, 
acguires at least the same right to redeem the shares of those who do not 
join in the action as the plaintiff; and no distinction can be drawn in principle 
between a case in which the mortgaged property is held in severalty and 
one in which it is held in common. The case of a joint tenancy under the 
Hindu law, no doubt, presents greater difficulty, arising out of the fact that 
none of the coparceners can redeem any particular share before partition; 
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and this has led to some divergence of opinion. In Bombay one of several 
coparceners may redeem the whole property, leaving it to the mortgagee 
to have his rights ascertained and defined in a suit for partition—Bhikaji v 
Lakshman ILR (1888)15 Bom 27n; Mora v Ram ILR (1890)15 Bom 24. But 
in Madras, a suit to redeem the mortgaged property by one of several 
mortgagors, where a portion of the eguity of redemption has been acguired 
by the mortgagee-in-possession of the property, is liable to be dismissed— 
Marakar v Pungapatatti ILR (1882)6 Mad 61; see also Thillai v Rama ILR 
(1896)20 Mad 295. It seems, however, that a prayer for redemption may 
be combined with one for partition, at any rate, where none of the parties 
object —Marakar v PungapatattiILR (1882)6 Mad 61; Rathna v PerumalILR 
(1912)38 Mad 310; Puthisseri v Thozukkat (1916)32 MLJ 489. 


It may be noted here that the Judicial Committee in Azimut Ali's case 
[(1870)13 MIA 404: 14 WR PC 17] refused to express any opinion as to 
the correctness or otherwise of the proposition laid down by the Sudder 
Dewany Adalut in the previous suit, that the plaintiff was bound to offer to 
redeem all the villages. The latter ruling, however, has since been followed 
by Indian courts, and it certainly does not seem to be open to any serious 
objection—Saligram v Barun (1872)4 NWP 92. A mortgagee, by purchas- 
ing a portion of the mortgaged property, does, no doubt, destroy the 
indivisible character of his security to a certain extent; but it would be going 
too far to hold that the indivisibility of the debt is absolutely destroyed, so 
that any one of the other persons interested in the equity of redemption may 
be let in to redeem on payment merely of his proportion of the debt. To take 
a simple case, suppose two brothers execute a mortgage of their property. 
If one of the brothers should die leaving three sons, and the other brother 
then sells his share in the mortgaged property to the mortgagee, it does 
not seem that any one of these sons would be entitled to redeem his share 
without also offering to redeem the shares of the other representatives of 
the deceased mortgagor. For a similar reason, the rule formulated in sec. 
60 of the Transfer of Property Act would not entitle an assignee of the 
mortgagor, where the mortgagee has released a part of the mortgaged 
property, on payment of a portion of the mortgage debt, to redeem the rest 
piecemeal—Luchmi v Muhamad ILR (1894)17 All 63; but see Marana 
Ammana v Pendyala ILR (1881)3 Mad 230; Subramanyam v Mandayan ILR 
(1886)9 Mad 453. For the American law, see Jones, s. 1074. 


(2) After the amendment.—The Amending Act XX of 1929 inserted 
‘only’ in the last para of section 60 of the Transfer of Property Act to make 
it clear that the right of partial redemption, that is, redemption of a .portion 
of the mortgaged property, is available to the mortgagor in one case only 
as mentioned therein. The general rule is that a part-owner of the hypotheca 
is bound to redeem the entire mortgage if he seeks to exercise his right 
of redemption. And the exception arises when the mortgagee has, or in case 
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of more than one mortgagee, all the mortgagees have acquired a share 
in the equity of redemption. It is a principle of the law of mortgage that a 
mortgage is one and indivisible—Krishna lyer v Susai Reddiar AIR 1940 
Mad 498 (501). And so long as the integrity of the mortgage remains intact, 
every part of the mortgaged property is liable for the whole amount. A 
mortgagor is to redeem the whole subject to the equities of the other 
persons interested; therefore, he cannot be compelled to redeem piece- 
meal—H.V. Law & Co. v Pulinbiharilal Singha AIR 1933 Cal 154 (165). The 
law on the point has been clarified by the Privy Council in Yadali Beg v 
Tukaram [AIR 1921 PC 125]: ‘The transferees of part of the security would, 
on the one hand, be entitled to redeem the entire mortgage on the 
properties generally and, correlatively, could not compel the mortgagee to 
allow them to redeem their part by itself’ The effect of this case has been 
summed up by Justice Venkataramanarao in Periakaruppa v Satyanara- 
yanamoorthy [AIR 1937 Mad 136] thus: ‘This case is authority for the 
following propositions, namely, (/) the character of indivisibility exists not 
only with reference to the mortgagee but also with reference to the 
mortgagor, i.e. the mortgagee can insist upon the redemption of the entirety 
of the mortgage and the mortgagor or transferees of part of equity of 
redemption cannot insist upon a partial redemption of the mortgage, (il) but 
if the integrity of the mortgage is broken by the mortgagee, either by 
exercising the power of sale conferred under the deed of mortgage or by 
acquiring a portion of the property otherwise, the mortgagee will not be 
entitled to insist upon the redemption of the whole but must submit to a 
partial redemption in case the mortgagor or his assignee chooses to claim 
it, and (iii) the mortgagor or anybody acquiring a partial interest from him 
will also lose a similar right of claiming redemption of the whole if by his 
conduct he has estopped himself from asserting what normally would have 
been his right. 

Kapoor J. in Narain Singh v Teja Singh [AIR 1955 Punj 96] has 
considered the legal effect of the amendment made by Act XX of 1929. It 
has been held that there is no splitting up of the mortgage in the following 
cases: 

(1) Where the mortgagee allows redemption of a part of the mort- 
gaged property, and 

(2) where there is a release of a part or a share by the mortgagee; 
and that only when the mortgagee acquires a share or part of the 
property mortgaged there will be a splitting up of the mortgage. 


Purchaser from the mortgagor is not entitled to redeem his share of 
mortgage property on payment of proportionate mortgage-money— Surjit 
Kaur v Kewal Singh AIR 1991 P&H 205. 


Now, there are three ways in which the integrity of a mortgage may be 
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broken up [Sadasheo Rao v Roopchand AIR 1939 Nag 136 (139))—() by 
operation of law; (į) by act of parties at the time of the contract of mortgage; 
and (iii) by act of parties subsequent to the contract of mortgage. The first 
case is illustrated by the last para of sec. 60 of the Transfer of Property Act. 
The parties may agree to a piecemeal redemption—Huthasanan v 
Parameswaran ILR (1899)22 Mad 209 (211-12). This agreement may be 
incorporated specifically in the mortgage deed itself or may come by 
subsequent arrangement. Sec. 67(d) may be referred to in this connection. 
A claim to partial redemption is permitted where the security splits up. And 
the integrity of the security is broken up by the mortgagee's acquisition of 
the share of the mortgagor's interest. 


There are, however, certain circumstances to be considered in connec- 
tion with the mortgagee’s ‘acquisition’. The first is that such an acquisition 
should be indefeasible. This means that a mortgagee has to acquire a 
perfect title to a share of the equity of redemption— Venkata Reddi v 
Kunjappa Goundan ILR 47 Mad 551. The second is that the acquisition must 
relate to a share in the equity of redemption. If the mortgagee purchases 
a part of the hypotheca free of his mortgage, the mortgage remains intact 
and may be realised in full from other properties—Krishna Chandra v Pabna 
Model Co. ILR 59 Cal 76. The third is in respect of the acquisition by all the 
mortgagees if more than one—Basir-Uddin v Waheed-Uddin AIR 1939 All 
600. Finally, no act other than 'acguisition' of a share in the eguity of 
redemption is sufficient to split up the security. No acts other than 
‘acquisition’ arise where the mortgagee (/) releases a part of the hypotheca, 
or (ii) allows redemption of a share. Thus the plaintiff is not entitled to partial 
redemption where the mortgagee allowed the mortgagor to redeem his 
property separately or released the property from the mortgage—Shah 
Ram Chand v Parbhu Dayal AIR 1942 PC 50:47 CWN 1.The second case 
is illustrated by Ba/kishan v Mt. Bundia [AIR 1932 All 246 (247)] in which 
a release of a share of the property by the mortgagee does not entitle a 
sharer to make a piecemeal redemption. And, as held by the Punjab and 
Haryana High Court in Surjit Kaur v Kewal Singh [AIR 1991 P&H 205] that 
a purchaser from the mortgagor is not entitled to redeem his share of the 
mortgaged property on payment of proportionate mortgage dues. 

As held by the Kerala High Court in Madhavan v Ramankutty [AIR 1994 
Ker 75] that in case of a mortgagee acquiring a portion of the equity of 
redemption, there is no complete extinguishment of the mortgage but only 
a pro tanto extinguishment to the extent of the mortgagee acquiring the 
mortgagor's interest and so far as the remaining share of the equity of 
redemption is concerned, the mortgage will subsist. 


Where the mortgagee has purchased the equity of redemption in one 
portion of the mortgaged property, but there has been no severance of the 
equity of redemption according to the shares of the mortgagors, one 
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mortgagor can redeem the whole of the remaining portions of the mort- 
gaged property—Sidheswar v Ganpatrao 50 Bom 331: 28 Bom LR 588: 96 
IC 361: AIR 1926 Bom 303. 


The rule in this section applies when the mortgagee acquires the share 
of a mortgagor, i.e. a portion of the mortgaged property. But where the 
mortgagee purchases that whole of the mortgaged property in execution 
of a decree in a suit on his mortgage, without impleading a purchaser of 
the equity of redemption in a portion of the property, there is no splitting 
up of the mortgage, and the purchaser of the equity of redemption is liable 
to redeem his portion of the mortgaged lands only on payment of the entire 
decree amount— Venkat Reddy v Kunjappa 47 Mad 551 (566). But see R. 
C. Sardar v Tarubala 69 CWN 688, where it has been held that if a 
mortgagee obtains a decree for foreclosure without impleading one of the 
co-mortgagors having '/,th share, the latter can by a subsequent suit 
redeem his '/ th share by making a deposit of the proportionate amount. 


The rule in this section does not apply where a mortgagor makes a 
deposit in court of the whole mortgage-money under sec. 83. The owner 
of a share only of the mortgaged properties is entitled to deposit in court 
the whole of the mortgage-debt and redeem the whole mortgage, in spite 
of the fact that the mortgagee has purchased the eguity of redemption in 
some of the mortgaged properties. In such a case, the part owner of the 
mortgaged properties becomes entitled, upon such deposit, to all the 
mortgagee’s rights, including the right to possession (if the mortgagee was 
a mortgagee in possession) of the whole of the mortgaged properties, 
including those purchased by the mortgagee—Subba Rao v Sarvarayudu 
47 Mad 7 (11, 20). 


This clause applies when all the mortgagees (when there is more than 
one) have acquired the share of a mortgagor. If, however, some only of the 
mortgagees have purchased a share of a mortgagor, there is no merger 
of interest, for the purchaser is not the sole mortgagee. In such a case, a 
co-mortgagor has no right to redeem his share of the mortgaged property 
by payment of a proportionate part of the mortgage-debt but is bound to 
pay the entire mortgage-debt—Mahtab Rai v Sant Lal5 All 276; Mohan Lal 
v Parshadi Lal 45 All 46 (48): 74 IC 999: AIR 1924 All 11; Subba Rao v 
Sarvarayudu 47 Mad 7 (19); Jagmohan v Harbans AIR 1925 Oudh 609. The 
purchaser-mortgagee is in no different position from an outsider so far as 
his rights conferred by his purchase are concerned. The mortgage remains 
one and undivided, and, if redeemed at all, can only be redeemed in its 
entirety—Jagmohan v Harbans AIR 1925 Oudh 609. If a mortgagee 
releases a portion of the mortgaged property by receiving the amount of 
money alleged to be due from such property, he does not thereby break 
the integrity of the mortgage, nor does it entitle the mortgagor to redemption 
of a portion only of the mortgaged property. The integrity of the mortgage 
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can only be broken up in case the mortgagee or mortgagees purchase a 
part of the mortgaged property—Haji Ali Jan v Majiduddin AIR 1923 All 499: 
45 All 524. 


(3) Recent judicial trends.—The recent trends may now be noted. In 
case a mortgagee acquires a share in the property, the integrity of the 
mortgage is broken and a sharer in the rest of the property is entitled to 
redeem his own share. The integrity of the mortgage is broken when a 
mortgagee purchases a share. In the case of several mortgagors, each is 
entitled to redeem his own share and there is no equity ‘in favour of 
redeeming more than his share—Purnachandra v Gobinda ILR (1948)27 
Pat 572. The rule against partial redemption does not apply where the 
mortgagee had already disintegrated the mortgage by agreeing to redemp- 
tion of three-fourths of the land. Indeed, this redemption is not 'partial — 
Jagir Singh v Atma Singh AIR 1979 P&H 70. The purchaser-mortgagee 
cannot insist that the mortgagor should redeem only that part of the property 
which has not been purchased—Navrang Singh v Jangir Singh AIR 1985 
Punj 268. Where a mortgagor gets a right to contribution against the other 
co-mortgagor by paying off the entire mortgage debt, a co-related right also 
accrues to the non-redeeming co-mortgagor to redeem his share and get 
possession thereof on repayment of his share of the liability—Valliama 
Champaka Pillai v Sivathanu Pillai AIR 1979 SC 1937. 


The rule as to indivisibility of a mortgage applies not only where there 
are several mortgagors but also where there are several mortgagees. And 
no redemption can be effected of a portion of the mortgaged property by 
paying to one of the mortgagees for his separate debt—Sunitibala v Dhara 
Sundari 47 Cal 175 (179) (PC). Their Lordships observed in this case: It 
would of course be possible—though inconvenient—to execute in one 
document a mortgage of one-half of an entire property in favour of each 
of two mortgagees. By this is meant two independent mortgages which 
would be combined in one deed, and in such a case independent relief 
might be granted to each mortgagee—Sunitibala v Dhara Sundari 47 Cal 
175 (179) (PC); Lachhmi Narain v Babu Ram AIR 1935 All 391. 


But the rule in this para should be applied subject to a contract to the 
contrary. Therefore, where one of the terms of a mortgage was that the 
mortgagor might redeem any portion of the mortgaged property upon 
payment of a proportionate part of the debt, one of the heirs of the mortgagor 
was allowed to redeem his own share of the property—Shafaatullah v 
Izzatullah 13 ALJ 372: 28 IC 677 (678). As an instance of such a contract 
see Nathu Mal v Raman Mal {AIR 1937 PC 124: 67 IA 126: 41 CWN 901. 
167 IC 786), where upon construction of the mortgage-deed, their Lord- 
ships held that the mortgagor had power to redeem part without redeeming 
the whole of the mortgaged property. 
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(4) Where the mortgagee purchases a share from non-redeeming 
co-mortgagor during pendency of a suit for redemption.—As held by 
the Andhra Pradesh High Court in Amruthappa v Abdul Rasool [AIR 1988 
AP 215], that while it is true that under the last para of sec. 60 of the Transfer 
of Property Act, the co-mortgagor cannot redeem the entire hypotheca and 
has to redeem only the mortgagor's share, the said principle does not apply 
if the purchase of a share by the mortgagee is after the filing of the suit for 
redemption by the co-mortgagor. In such a situation the co-mortgagor can 
sue for redemption and possession of the entire hypotheca and the 
mortgagee cannot retain possession of the property by purchasing after 
suit a share of the hypotheca, however small, from the non-redeeming co- 
mortgagors. In that event, he is subject to sec. 52 and has to surrender 
possession of the entire hypotheca gua mortgage and then sue for partition 
and possession. 


(5) Subsegent agreement and independent transactions and post- 
poning of redemption.—The rule against clogging the equity of redemp- 
tion does not invalidate subseguent and independent transactions between 
the mortgagor and mortgagee relating to the mortgaged property. Thus the 

mortgagee may, subsequent to the mortgage, stipulate for an option of 
purchase of the property, or for a sale or release to him of the equity of 
redemption. Such a sale or release is, however, liable to be set aside if there 
has been any oppression or unfairness on the part of the mortgagee, the 
burden of proof of such oppression or unfairness being on the mortgagor. 
Mere inadequacy of price is not, however, in itself a ground for setting it 
aside. Moreover, a contract contemporaneous with a mortgage, but wholly 
independent of it and forming no part of the consideration for the mortgage, 
is valid. A subsequent agreement which has the effect of postponing 
redemption or which postpones redemption may be either—(/) an agree- 
ment which creates a personal obligation, or (iù a charge or a mortgage 
creating a right in rem. lf the agreement creates only a personal obligation 
it is a clog on redemption and the mortgagor would be entitled to get back 
his land on payment of the debt secured upon it. So, if the mortgagor 
borrows a fresh sum, and executes a money bond agreeing not to redeem 
the mortgage until the bond is paid off, the agreement is invalid— Rama v 
Martland9 Bom 236; Chhotalal v Mathur 18 Bom 591; Durga Prasad v Dukhi 
Roy 9 CWN 789. 


(j) Rights Incidental to Redemption 


1. Assignment and inspection.—Sections 60A and 60B have been 
inserted by sec. 23 of Act 20 of 1929 at the suggestion of the Select 
Committee. The object, as explained by the Committee, is as follows: ‘We 
have added on the lines of secs. 95 and 96 of the English Property Act (i.e. 
the Law of Property Act, 1925) two new sections (i.e. sections 60A and 60B) 
to define the obligations of a mortgagee, when so required, to transfer the 
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mortgage debt to a third person named by the mortgagor and also to make 
it clear that a mortgagor has a right to inspect and take copies of the 
documents of title relating to the mortgaged property in the possession of 
the mortgagee’ [Report of the Select Committee, clause 24, as presented 
to the Legislative Assembly on 2 September 1929]. A mortgagee-in- 
possession is excluded, because he remains accountable in respect of 
profits and other matters even after the transfer—Coote's Law of Mortgage, 
9th Ed., p. 1425. The mortgagee's interest is intangible immovable property 
and its transfer can be effected only by a registered instrument— Mirza Md. 
Osman v Jambulingam Chettyar AIR 1941 Rang 122 (126). 5 


2. Separate or simultaneous redemption.—Section 61 of the Transfer 
of Property Act corresponds to sec. 93 of the Law of Property Act, 1925 
and abolishes what is known in England as the doctrine of consolidation. 
And the doctrine is based on the principle enunciated by the maxim, ‘he 
who seeks equity must do equity’. Thus, if A held a mortgage for Rs. 500 
over property X worth Rs. 1,000, and another mortgage for Rs. 1,000 over 
property Y, and the latter property became depreciated and its value 
reduced to Rs. 500, the mortgagor would be glad to clear off the mortgage 
on property X by payment of Rs. 500, while the mortgagee would be anxious 
to get the mortgage over property Y cleared off as the security became 
insufficient. The right of redemption being an equitable right, the court, in 
such cases, applied the maxim, ‘he who seeks equity must do equity’ and 
held that the mortgagee could consolidate both the mortgages and that the 
mortgagor could not redeem the one without the other [Topham’s New Law 
of Property, 4th Ed., pp. 304-305]. However, the rule became an intolerable 
grievance and was altered by sec. 24 of the Amending Act 20 of 1929. 


The old section applied to cases where different properties were 
mortgaged and not where the same property was mortgaged under several 
mortgagees—Dorasami v VenkataseshayarILR 25 Mad 108 (115). And the 
parties are left free to covenant among themselves that a mortgagor of two 
properties shall not redeem one property without redeeming the other. And 
this applies where the recital is not clear—Narayana Jois v Alamelama AIR 
1972 Mys 17. If there is a mortgage with possession and a lease-back of 
the mortgaged properties to the mortgagor with arrears of rent charged on 
the equity of redemption, the two transactions cannot be treated as one, 
so that the mortgagor can redeem the mortgage without redeeming the 
charge on account of rent— Venkitasubramania Ayyar v Vadasseri Tarwad 
Karnavan AIR 1956 Mad 434; see also Kishanlal v Hargovind AIR 1987 
MP 134. To unravel the true nature of a mortgage transaction, not only the 
mortgage deed, but also other contemporaneous documents executed by 
parties must be taken into consideration—Dhannobai, in re 1986 MPRCJ 
275; Kishanlal v Hargovind AIR 1987 MP 134. Where a mortgagor after 
executing a mortgage takes a subseguent loan from the mortgagee under 
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a simple money bond, wherein it is stipulated that he will not redeem the 
mortgage without paying off the subsequent loan, the stipulation cannot be 
enforced—Sheo Shankar v Parma Mahton ILR 26 All 559. Such by- 
agreements to pay unsecured debts as a condition precedent to redeeming 
a mortgage are inconsistent with the general principles of justice, equity 
and good conscience—Lal/u Singh v Ram Nandan AIR 1930 All 136 (150). 
A subsequent stipulation that the mortgage money will be paid before the 
mortgaged property is redeemed is not bad in law— Hasan Ali v Laxmichand 
AIR 1972 Raj 230. 


There is a difference between the ‘redemption of the mortgage’ and the 
‘redemption of the property’. The words ‘redeem any one such mortgage’ 
mean merely ‘pay off any one such mortgage’ and not necessarily redeem 
the property by compelling the performance of the several acts in relation 
to the mortgaged property referred to in clauses (a), (b) and (c) of sec. 60. 
Thus in Raja Janakinath Roy v Raja Pramathanath Malia [AIR 1940 PC 38 
(44)] X executed four mortgages on different dates to Y over the same 
properties and mortgaged the same to Z, who paid the first three 
mortgages, but not the fourth. It was held by the Privy Council that by paying 
off the three mortgages, Z must be deemed to have ‘redeemed’ them within 
the meaning of sec. 92, but he could not have compelled X to perform any 
of the acts mentioned in clauses (a), (b) and (c) of sec. 60. It was further 
observed: ‘The words in the section (i.e. sec. 60) “mortgage has been 
redeemed’ refer merely to the payment off of the mortgage money and not 
to an extinction of the mortgagee’s rights over the mortgaged property.’ 


3. Recovery of possession.—Sections 60 and 62 provide the condi- 
tions for a suit to redeem and to recover possession at the instance of the 
mortgagor. Sec. 62 applies only to a usufructuary mortgage. And a suit for 
possession can be filed in two cases only and the mortgagor can claim a 
relief for possession. This right is available when the mortgagee is 
empowered to recover the mortgage debt from the usufruct of the mort- 
gaged property. That is, when the mortgagee is empowered to appropriate 
the rents and profits of the mortgaged property towards partial deduction 
of either the principal or interest or both—Jadubans v Bahuna AIR 1957 
Pat 452 (455)]. Where a usufructuary mortgagor cannot regain possession 
on the basis of an oral mortgage since it cannot be proved in a court of law 
for want of registration, it is open to him to recover possession on the 
strength of his title—K. Variath v RC.K. Haji AIR 1974 SC 689. The fixation 
of a term for payment of mortgage money cannot alter the character of the 
mortgage which may otherwise be found to be usufructuary. Such a 
provision is merely a proviso for redemption. In a usufructuary mortgage 
it is proper to have a minimum time for redemption in view of sec. 62(b)— 
Haji Fatema Bee v Prahlad AIR 1985 MP 1. There cannot be a merger of 
a lease and a mortgage in respect of the same property since neither of 
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them is a higher or a lesser estate than the other. Thus in a lease and a 
usufructuary mortgage in respect of the same property, the lessor- 
mortgagor is not entitled to physical possession from the tenant-mortgagee 
on redemption of the mortgage—G. Appalaswamy v B. Venkatasamanayya 
AIR 1984 SC 1728. A mortgagor may claim back possession even where 
the mortgage is not purely usufructuary and the decree passed is for the 
sale of the property in the event of the amount being not repaid. Whether 
a mortgagee-in-possession may be either in actual possession or in receipt 
of rents and profits, his position is akin to that of a trustee. So he may not 
decline to deliver possession in the event of the mortgage amount being 
satisfied —Munni v Phuddi AIR 1987 All 155: 1986 All CJ 432: 1986 Ail WC 
963: (1987)1 Cur CC 124. 


In a usufructuary mortgage, the essence of the transaction is the 
realisation of the principal and interest from the rents and profits of the 
mortgaged property, and as soon as the principal and interest have been 
satisfied, the mortgagor is entitled to redeem, irrespective of the fact that 
a time has been fixed in the mortgage-deed for the satisfaction of the 
mortgage. In such cases time is not of the essence of the contract—Kundu 
v Thakurlal6 CPLR 43. Where, however, the mortgagee gave the go-by to 
other terms of a mortgage-deed, the mortgagor was entitled to redeem the 
mortgage even before the expiry of the period fixed as the term thereof— 
Narasimha v Sheshayya AIR 1925 Mad 825: 48 MLJ 363; see also 
Ankinedu v Subbaiah 35 Mad 744. 


In a usufructuary mortgage of agricultural land it is usually stipulated that 
if the mortgagor wants to redeem, he must redeem in a.particular month 
(e.g. Jeth) of the year. In such case, it has been held that having regard to 
the agricultural conditions of the country, the time of payment is of the 
essence of the contract, and that the mortgagor will not be entitled to 
redeem in any other month—Bansi v Girdhar 1894 AWN 143; Chinnasamy 
v Krishna 16 MLJ 146; Muhammad Ali v Baldeo Pande 38 All 148; Narsingh 
v Achhaibar 36 All 36; Kripal v Sheoambar 1930 ALJ 610, AIR 1930 All 283 
(285); Sarbdawan v Bijai 36 All 551 (554). In such cases, the redemption 
decree allows the mortgagee to retain possession till the next—Jeth 
Narsingh v Achhaibar 36 All 36 (39); Het Singh v Bihari 43 All 95 (101); 
Kripal v Sheoambar 1930 ALJ 610: AIR 1930 All 283 (285). Where a 
subsequent usufructuary mortgagee sues for redemption against a prior 
usufructuary mortgagee, the former can be made liable for reasonable 
interest also along with the principal amount only if the latter can claim 
interest in a suit under sec. 68 coupled with sec. 67—Kumarappa v Suppan 
AIR 1933 Mad 672. Possession of the mortgagee after full satisfaction of 
the debt by the mortgagor of a part of the property after the mortgagor has 
taken possession of the rest is adverse to the mortgagor—Ananthan Patti 
v Krishna Pillai AIR 1957 Trav-Co 145. Where A is put in possession of the 
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mortgaged property by the mortgagee after purported redemption of the 
usufructuary mortgage, B, a purchaser, at a court sale of the equity of 
redemption, is entitled to get a decree for possession on the basis of title 
without redeeming the mortgage in favour of the mortgagee—Jadunandan 
Mondal v Hitlal Mondai AIR 1969 Pat 171. 


A bare perusal of the provisions of Or. 34 r. 7, C.P. Code would clearly 
show that sub-clause (íì has no application in relation to a usufructuary 
mortgage. Sub-rule (2) of rule 7 of Or. 34 empowers the court to extend the 
time fixed for payment. Rule 8 of Or. 34 provides for final decree in a 
redemption suit. The right of the mortgagor to file an application for passing 
a final decree has been provided in the manner laid down therein. 


The statutory provisions, as noticed hereinbefore, are reguired to be 
construed having regard to the redeeming features of a usufructuary 
mortgage, namely,— 


(a) there is a delivery of possession to the mortgagee, 


(b) he is to retain possession until repayment of money and to receive 
rents and profits or part thereof in lieu of interest, or in payment 
of mortgage-money, or partly in lieu of interest, and partly in 
payment of mortgage-money, 


(c) there is redemption when the amount due is personally paid or is 
discharged by rents or profits received, and 


(d) there is no remedy by sale or forecosure—Achaldas Durgaji v 
Ramvilas (2003)3 SCC 614. 


The consequence for non-payment is contained in sub-clause (ii) of 
clause (k) of rule 7 Order 34, C.P. Code. But this sub-clause has no 
application in relation to a usufructuary mortgage. 


Order 34 rules 7 and 8 do not confer any right upon the usufructuary 
mortgagee to apply for final decree which is conferred on the mortgagee 
on other types of mortgages. By reason of sub-rule (1) of rule 8 of Order 
34, a mortgagor is entitled to make an application for final decree at any 
time before a final decree debarring the plaintiff from all rights to redeem 
the mortgaged property has been passed or before the confirmation of a 
sale held in pursuance of a final decree passed under sub-rule (3) of this 
rule. No such application is again contemplated at the instance of the 
usufructuary mortgagee. By reason of sub-rule (1) of rule 8 of Order 34, 
a right of redemption is conferred upon the mortgagor of a usufructuary 
mortgage. Such a provision has been made evidently having regard to the 
right of redemption of a mortgagor in terms of section 60 of the Transfer 
of Property Act and, further, having regard to the fact that a usufructuary 
mortgagee would be entitled to possess the property in question till a final 
decree of redemption is passed. 
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The right of redemption of a mortgagor being a statutory right, the same 
can be taken away only in terms of the proviso appended to section 60 of 
the Act which is extinguished either by a decree or by act of parties— 
Achaldas Durgaji v Ramvilas (2003)3 SCC 614. 


It has been made Clear in this case that as rule 7 of Order 34 does not 
apply to the usufructuary mortgage (it is applicable only in case of 
mortgages other than usufructuary mortgage), a usufructuary mortgagor 
is not entitled to seek extension of time, but in cases of other mortgages, 
the amount determined by the court which the mortgagor is liable to pay 
to the mortgagee, can be deposited by the mortgagor before the right of 
redemption is lost. Held further that although by reason of preliminary 
decree in the suit for redemption of usufructuary mortgage, the court may 
fix the time for payment of the amount declared due but default in depositing 
such payment would not debar him from a right to redeem the mortgaged 
property. 

4. Accessions and improvements.—Section 63 and sec. 70 are both 
based on the principle as enunciated by the maxims accessio cedit 
principale (the increase follows the principal) and accessorium non ducit, 
sed sequitur sum principale (that which the accessory or incident does not 
lead but follows its principal) —Sivananjiah v Sithy Goudar AIR 1921 Mad 
627 (628). An acquisition made by a mortgagee is not necessarily an 
‘accession’ to the mortgaged property within the meaning of sec. 63 so as 
to entitle the mortgagor to claim it on redemption. In order that it may 
constitute an ‘accession’ it must have been acquired in the manner 
mentioned in sec. 90 of the Trusts Act, 1882—Sorabji v Dwarkadas AIR 
1932 PC 199 (201). A mortgagee-in-possession purchasing any subordi- 
nate interest under his mortgage in executing of a decree for rent for that 
subordinate interest cannot be said to have purchased it by taking 
advantage of his position as a mortgagee or in derogation of the rights of 
the mortgagor. His purchase stands on the same footing as that of a 
stranger. Hence, it cannot be an accession to the mortgaged property under 
sec. 90 of the Trusts Act or sec. 63 of the Transfer of Property Act—Umraon 
v Chakuria AIR 1958 Pat 302 (FB). Section 63 deals with— 


(i) Natural accessories; 
(ij) acquired accessories which are separable; and 
(ii) acquired accessories which are inseparable. 


For the purpose of sec. 63 as well as sec. 70, the accession to the 
mortgaged property must take place before the mortgage becomes 
extinguished—Kapniah Sivananjiah v Sithay Goundan 41 MLJ 490: AIR 
1921 Mad 627. 


Where a property was mortgaged by a Muhammedan woman and her 
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eldest son, and after the decree on the mortgage was passed, the shares 
of the mortgagors were increased by inheritance of the share of another 
son who died after the passing of the decree, it was held that the increased 
shares were liable to be attached and sold in execution of the mortgage 
decree—Ajijuddin v Sheik Budan 18 Mad 492; Kastoori Devi v Guru Granth 
Saheb AIR 1965 All 193. The same view had also been taken in the following 
cases—Shripad v Kashibai AIR 1945 Bom 248; Sidheswar Prasad Singh 
v Ram Saroop Singh AIR 1963 Pat 412 (FB). The combined effect of sec. 
90 of the Trusts Act and the present section is that the accession does not 
become the absolute property of the mortgagor till the redemption of the 
security—Maya Devi v Rajlakshmi AIR 1950 Cal 1. However, it is not an 
absolute rule that a benefit or interest acquired by the mortgagee must in 
all cases be held in trust for the benefit of the mortgagor—Farvali v Cheriyan 
AIR 1951 Tr-Co 94. 


Accessions may be either separable or inseparable. In the first case they 
may be acquired by the mortgagor at his option. If he elects to have them, 
the mortgagee cannot refuse to part with their possession—Dildar v 
Shakrulla ILR 46 All 152 (153). Where the mortgagee erected a stable on 
the mortgaged land and the materials of the stable are removable without 
injury to the other property, it was held to be an accession capable of 
separate enjoyment. Accordingly the mortgagee was allowed to remove the 
materials—Durga Shankar v Ganga Sahai AIR 1932 All 500 (502). 


Inseparable accessions fall into two classes, namely, (a) where the 
acquisition is (/) necessary to protect the property from destruction, 
forfeiture, or sale, or (iù) made with the mortgagor’s assent; (b) where the 
acquisition is voluntarily made by the mortgagee. In the first case the cost 
of acquisition with interest is added to the mortgage money. In the second 
case the mortgagee cannot claim any expenses of his voluntary acquisi- 
tions. Where the planting of a grove is not necessary to preserve the 
property from destruction, forfeiture or sale, no compensation is payable 
to the mortgagee on redemption—Zubeda v Sheo Charan ILR 22 All 83 
(85). Similarly, where the mortgagee without the mortgagor's consent 
constructed a building which was not necessary for the maintenance or 
preservation of the property, the mortgagee could not recover the costs of 
the building—Nannu v Ram Chander AIR 1931 All 277 (283-84) (FB). 


Section 63A was inserted by sec. 27 of the Transfer of Property 
(Amendment) Act 20 of 1929. It has permitted the mortgagee to make 
improvements to the mortgaged property. This section differs from sec. 63 
in two respects. First, the latter makes a distinction between accessions 
capable of separate enjoyment and those not so enjoyable; but this is absent 
in the former. Secondly, this section is silent on the mortgagor’s consent 
which is present in sec. 63. Where the mortgage deed contained a 
stipulation that the mortgagee would be entitled to reconstruct a shop-room 
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and also to carry out repairs, the mortgagor would not be entitled to redeem 
without payment of the costs of reconstruction and repairs and the 
provisions for such payment constituted ‘a contract to the contrary —Rewti 
v Ram Swarup AIR 1984 NOC 297 (All). A mortgagee is not entitled to claim 
compensation for the amount spent in order to increase the yield of the 
mortgaged land—Rup Ram Dhan Singh v Munshi Chillu AIR 1960 Punj 
480. Where a person purchases from the mortgagor a property improved 
by the mortgagee, he is liable to pay the mortgagee the costs of improve- 
ments in case he claims possession with the improvements—Haraka v 
Daya Naya AIR 1950 Kutch 14. What has to be determined is whether the 
expenditure was necessary to preserve the property from destruction— 
Moidu v Mammunhi Beary 1974 KLJ 95. The mortgagee has no right to 
charge for the cost of a gratuitous structure made without the consent of 
the mortgagor and in no way necessary for the maintenance or preservation 
of the mortgaged property— Charan Das v Shadiram AIR 1955 Pepsu 87. 


Everything that the mortgagor adds to the property to improve its value 
must be taken as accretion for the mortgagor’s benefit— Re Kitchen, ex 
parte Punnet (1880)16 Ch D 226. Section 70 of the Transfer of Property 
Act, which is converse to sec. 63, provides that if, after the date of a 
mortgage, any accession is made to the mortgaged property, the mort- 
gagee, in the absence of a contract to the contrary, shall, for the purposes 
of the security, be entitled to such accession. 


The principle of this section is in accordance with the following 
observation of the Privy Council: ‘Most acquisitions by the mortgagor enure 
for the benefit of the mortgagee, increasing thereby the value of the security, 
and similarly, any acquisitions by the mortgagee are accretions to the 
mortgaged property or substitutions for it, and therefore subject to redemp- 
tion’—Kishen Dutt v Mumtaz 5 Cal 198 (210) (PC). 


The improvements of mortgaged property by the mortgagee stand on 
a different footing. Section 63A of the Transfer of Property Act, whch was 
inserted in the statute by Act XX of 1929, specifically deals with this issue. 
This aspect has been considered separately. 


5. Lease and its renewal.—Section 64 deals with the renewal of 
mortgaged lease. The principle is that if a trustee or a mortgagee obtains 
a lease during tine continuance of the trust or mortgage, the benefit of the 
lease taken by the trustee or mortgagee enures to the benefit of the cestui 
que trust or the mortgagor—Bajjnath v Hari Kishen (1901)6 CWN 372. 
According to the Privy Council [Sorabjee v Dwarkadas (1932)59 IA 366], 
this section gives statutory effect to the rule in Rake straw v Brewed referred 
to in Rajah Kishendatt v Rajah Mumtaz Ali [(1880)6 IA 145] : A provision 
for the renewal of mortgaged lease by a mortgagee was thought better than 
leaving it to sec. 90 of the Trusts Act, 1882. In Rakestraw v Brewer[(1729)2 
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P Wms 511], the mortgagee got a new term from the original landlord to 
commence from the expiration of the old one and it was held that the new 
term was subject to the old equity of redemption. The mortgagor can claim 
the benefit of the renewed lease, only if there is no contract to the contrary. 
The fact that the mortgagee was forced to renew the lease with no collusion 
between him and the landlord does not prevent the application of sec. 64— 
Baijnath v Hari Kishen (1901)6 CWN 372. 


In the case of renewable leaseholds, if either the mortgagor or mort- 
gagee is able to obtain a renewal of the lease, the renewed lease is treated 
as engrafted upon the old and as forming part of the mortgage security— 
Re Biss, Biss v Biss (1930)2 Ch 40; Leigh v Burnett (1885)29 Ch D 231. 


Section 65A, which was introduced in the statute by the amending Act 
XX of 1929, empowers the mortgagor to lease. The general authority given 
in sub-sec. (1) is controlled by sub-sec. (2) of the said section. Before the 
enactment of this section the question whether the mortgagor in possession 
had power to grant lease had to be determined with reference to the 
authority of the mortgagor as bailiff or agent of the mortgagee to deal with 
the mortgaged property in the usual course of management and not on the 
distinction between the English mortgage and a simple mortgage or on 
consideration germane to sec. 66—Kamakshaya Narayan v Chohan Ram 
AIR 1952 SC 401. The burden of proof in such a case is, however, on the 
lessee—ibid. In this case the lessee did not allege that the permanent lease 
granted by the mortgagor was in his usual course of management; therefore 
it was held by the Supreme Court that the lease could not prevail against 
the mortgagee. See in this connection Gobinda v Sasadhar AIR 1947 Cal 
73:51 CWN 323; Mallappa v Shivappa AIR 1950 Bom 71, 51 Bom LR 820. 
In the following cases it was held that granting of a lease was not an act 
of waste within the meaning of sec. 66 and was valid—Ramlal v Muhammad 
Irshad 1890 AWN 59; Tana Peena v Mamakkantakath 8 LBR 413: 43 IC 
24 (25); Chotey Singh v Baldeo AIR 1925 Oudh 542 (544); Moiduni v 
Poothari AIR 1933 Mad 876. A mortgage and a lease are both 'transfers 
of property’. Where a person first creates a mortgage on a certain property 
and subsequently makes a lease of it and both the rights cannot exist 
together, the rights under the lease will be subject to the rights under the 
mortgage according to sec. 48. However, a simple mortgage and a 
subsequent lease are not necessarily inconsistent with each other provided 
the security is not rendered thereby insufficient for payment of the debt— 
Niader Singh v Ram Chander AIR 1935 All 511 (512). Sec. 65A permits 
the mortgagor to lease the property. By granting lease he transfers the 
possession and the right to enjoy the mortgaged property. None of the rights 
inheres in the mortgagee. So to grant a lease during the mortgagee’s suit 
does not attract sec. 52 of the Transfer of Property Act—Anaji Thampoji Patil 
v Raghoo Bhivraj Patil AIR 1973 Bom 75. But the lessee is bound by the 
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result of the litigation. The lessee can apply for being joined as a party to 
the suit and ask for an opportunity to redeem the property. In case he allows 
the property to be sold in execution of the decree, he loses his right of 
redemption—Mangru Mahto v Shri Thakur Taraknathji Tarakeswarnath AIR 
1967 SC 1390. 


Section 65A has no retrospective operation—Desain v Ramdalari 10 Pat 
332: AIR 1931 Pat 210; Korlapatti v Sethraji AIR 1936 Mad 942: 71 MLJ 
638. Thus a lease executed before the amending Act of 1929 came into 
force (i.e.on 1st April, 1930) is not governed by this section but bu sec. 66— 
Tulshi Ram v Muna Kuar AIR 1937 Oudh 146. 


6. Destruction of redemption right.—The right of redemption is lost 
on a sale or release of the eguity of redemption by the mortgagor to the 
mortgagee made by a separate transaction subseguent to the mortgage 
and entirely independent of any bargain contemporaneous with it, or by a 
valid sale of the property by process of the court or by the mortgagee under 
his power of sale—Halsbury’s Laws of England, 4th Ed. Vol. 32, para 603. 
The right of redemption may also be lost by lapse of time or by the operation 
of an order of foreclosure. The right of redemption under a mortgage-deed 
can come to an end only in a manner known to law. Such extinguishment 
of right can take place by a contract between the parties, by merger or by 
a statutory provision which debars the mortgagor from redeeming the 
mortgagee—Jaya Singh v Krishna Babaji AIR 1985 SC 1646. 


How the right of redemption is lost by lapse of time can be well illustrated 
from the facts of State of Punjab v Ram Rakha [(1997)11 SCC 172]. The 
father of the respondents had possessory mortgage from the holder of the 
suit land in the year 1987-88. When the land was declared as an evacuee 
property under the Evacuee Interest (Separation) Act, 1951, the Union of 
India claimed the land. The claim was resisted on the plea that after the 
expiry of the period of 60 years from the date of the mortgage, the 
mortgagee became the absolute owner as the mortgage became irredeem- 
able. The apex court accepted this stand and observed: “As a consequence, 
by the time the Act has come into force, the land became irredeemable by 
the original mortgagor. Resultantly, they had lost title to the hypotheca. The 
title to the land was rightly declared to belong to the respondent and it 
cannot be declared to be evacuee property.” 


The Proviso to section 60 of the Transfer of Property Act makes it 
manifestly clear that the right of redemption will be extinguished (1) by the 
act of parties, or (2) by the decree of the court. The decree that is referred 
to is a final decree in a suit for foreclosure, as provided in sub-rule (2) of 
rule 3 of Order 34 and the final decree in a redemption suit as provided in 
Order 34, rule 8(3)(a) of the Code of Civil Procedure—M.A. Patil v S.B. 
Rainade AIR 1988 SC 1200: (1988)3 SCC 298. 
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The guestion also came up for consideration before the Supreme Court 
in Parichhan Mistry v Achhiabar Mistry ((1996)5 SCC 526]. The court held 
that extinguishment of the right of redemption can take place by contract 
between the parties or by a decree of the court or by a statutory provision 
which debars the mortgagors from redeeming the mortgage. The mortgagor's 
right of redemption is exercised by the payment or tender to the mortgagor 
at the proper time and at the proper place, of the mortgage money. When 
it is extinguished by the act of the parties the act must take the shape and 
observe the formalities which the law prescribes. The expression ‘act of 
parties’ refers to some transaction subsequent to the mortgage and 
standing apart from the mortgage transaction. A usufructuary mortgagee 
cannot by mere assertion of his own or by a unilateral act on his part, convert 
his position on moiety of the property as mortgagee into that of an absolute 
owner. It is no doubt true that the mortgagee would be entitled to purchase 
the entire equity of redemption from the mortgagor, the mortgagee occupies 
a peculiar position and, therefore, the question as to what he purchases 
at a court sale is a vexed question, but being in an advantageous position 
where the mortgagee availing himself of his position gains an advantage 
he holds, such advantage is for the benefit of the mortgagor. This being the 
position of law if for some default in payment of rent, a rent decree is 
obtained and the mortgagee pays off the same even then the mortgage in 
question is liable to be redeemed at the option of the mortgagor. The 
mortgagee cannot escape from his obligation by bringing the equity of 
redemption to sale in execution of a decree on the personal covenant. By 
virtue of purchase of the property by the mortgagee in court sale, no merger 
takes place between the two rights nor the mortgage stands extinguished. 
But this right is not extinguished by the mortgagor admitting the title of a 
third party to the mortgaged property in a suit between the mortgagor and 
the third party—Herabai v Ganesh AIR 1959 Bom 172. If the mortgagee 
purchases at a sale in execution of a money or mortgage decree obtained 
by a stranger, he acquires an irredeemable title and the equity of redemption 
is extinguished—Siddeshwar v Ganapatrao AIR 1926 Bom 303. Section 
90 of the Trusts Act read with illustration (c) lays down that where an 
obligation is cast on the mortgagee and in breach of the said obligation he 
purchases the property for himself, he stands in a fiduciary relationship in 
respect of the property so purchased for the benefit of the owner of the 
property. This illustrates the well-known principle: No one can be allowed 
to benefit from his own wrongful act—Mritunjay v Narameda Bala (1962)1 
SCR 290: AIR 1961 SC 1353. A suit for redemption and possession is 
maintainable—Sidhkamal v Bira Naik AIR 1954 SC 336. Where the 
mortgagee did not gain any advantage and the real cause of sale was the 
default of the mortgagors, section 90 of the Trusts Act, illustration (c) is not 
attracted. Hence the sale extinguishes the right of redemption—Sachidanand 
v Sheo Prasad AIR 1966 SC 126. However, when the property subject to 
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a mortgage is sold at the instance of a third party on account of the default 
both of the mortgagor and the mortgagee, the mortgagee's default being 
substantial, and the mortgagee purchases the property at a court auction, 
the mortgagor is entitled to redeem the mortgage— Brahmachari Singh v 
Barti Kuar 1967 SCN Vol. IX, No. 17; C.A. No. 33 of 1965 decided on 
11.9.1967. The point to note is that the equity of redemption can be 
extinguished only as provided by sec. 60. And this has been made clear 
by the Supreme Court in Jayasingh v Krishna [AIR 1985 SC 1646). 
Incidentally, in Maganlal v Jaiswal Industries [(1989)4 SCC 344: AIR 1989 
SC 2113 [relied on in New Kenilworth Hotels v Ashoka Industries (1995)1 
SCC 161, in which case it has been held that in a suit for redemption unless 
it is a conditional sale or anomalous mortgage, so long as the sale is not 
confirmed, the debtor has a right to deposit the entire sale money including 
the sale expenses and poundage fee and the court is under statutory duty 
to accept the payment and direct redemption of the mortgage. The Supreme 
Court further held that in a suit for redemption of a mortgage other than 
a mortgage by conditional sale or an anomalous mortgage, the mortgagor 
has a right of redemption even after the sale has taken place pursuant to 
the final decree, but before the confirmation of such sale. In view of such 
provisions the question of merger of mortgage debt in the decretal debt 
does not airse. 

7. Destruction of right of redemption by final decree.—lin a final 
decree in a suit for foreclosure, on the failure of the defendant to pay all 
amounts due, the extinguishment of the right of redemption has to be 
specifically declared. Again, in a final decree in a suit for redemption of 
mortgage by conditional sale or for redemption of the anomalous mortgage, 
the extinguishment of the right of redemption has to be specifically declared 
as provided in clause (a) of sub-rule (3) of r. 8 of Or. 34 of C.P.C. There are 
two circumstances for a final decree in a suit— 

(1) foreclosure under Or. 34, r. 3(2), C.P.C.; and 

(2) redemption under Or. 34, r. 8(3)(a) of C.P.C., where the right of 
redemption is extinguished—Mehagonder Ramgonda v Shripal 
Balwant AIR 1988 SC 1200. 

The provisions contained in Or. 34, r. 5, C.P.C. in substance permit the 
judgment-debtor to redeem the mortgage even at the stage contemplated 
by Or. 34, r. 5 unless the equity of redemption has got extinguished, and 
the contingencies under which an equity of redemption gets extinguished 
are contained in the proviso to sec. 60—Maganlal v Jaiswal Industries AIR 
1989 SC 2113: (1989)4 SCC 344. 

In England, an enlargement of the time for redemption can be obtained 
even after the order for foreclosure absolute has been passed and entered, 
but for this a strong case must be made out, such that the value of the estate 
greatly exceeds the debt, and the delay in getting the money has been 
accidental—Halsbury's Laws of England, 4th Edn., Vol. 33, para 907. 
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ll. Liabilities 


(a) Mortgagor's Legal Position 

The position of the mortgagor-in-possession has given rise to a good 
deal of, not altogether profitable, discussion in England, where the question 
whether the mortgagor is in possession as a tenant, and, if so, whether he 
is a tenant-at-will or at sufferance or only guodam modo, would seem to 
be somewhat debatable points. See the notes on Moss v Gallimore (1779)1 
Dough KB 279: 35 Digest (Repl) 369 and Keech v Hall (1778)1 Dough KB 
21: 35 Digest (Repl) 468 — 1 Smith, LC, p. 577]. In India, however, we are 
not likely to take a very keen interest in such guestions as the mortgagor 
does not part with the ownership of the property by pledging it to his creditor 
even by way of conditional sale; and his position before foreclosure is, 
therefore, wholly unlike that of an English mortgagor-in-possession of a 
mortgaged estate. 


It is sometimes said that the position of the mortgagor-in-possession is 
that of a trustee as he is not the absolute owner of the land, but holds it 
subject to the rights of the mortgagee—Macpherson's Mortgage, p. 266. 
This proposition, however, must be received with considerable reserve. It 
is true that the indefinite power of dealing with a property, which we call 
ownership, is in some respects controlled by the creation of a mortgage, 
but it is certainly not an accurate use of language to say that the mortgagor 
becomes a trustee for the mortgagee. See Taylor v Russell 1892 AC 244 
(HL): 35 Digest (Rep!) 442. A mortgagee is also often called a trustee for 
the mortgagor with equal inaccuracy—Jogendro v Raj (1868)9 WR 488; 
Kunhya v Dad 1859 SD 1273. He is, it is true, under certain obligations to 
the mortgagor, but he has rights of his own which he may exercise adversely 
to the mortgagor, a thing which no trustee can do—Farrar v Farrar (1888)40 
Ch D 395, 410 (CA): 35 Digest (Repl) 558; Nutt v Easton (1899)1 Ch 873, 
877, affirmed (1900)1 Ch 29 CA:35 Digest (Repl) 574;see also Cholmondeley 
v Clinton (1820)2 J&W 182,183: 35 Digest (Repl) 399. In England where 
the person, in whom the real or personal property is vested, has not the 
whole equitable interest therein, he is said to be pro tanto a trustee of that 
property for the persons having such equitable interest. But this language 
is calculated to mislead those who are not equity lawyers. This is nota mere 
question of words, for there is no more fruitful source of error in law than 
the inaccurate use of language, and the importance of using technical terms 
accurately cannot, therefore, be too strongly insisted upon. ‘The applica- 
tion’, says a very acute judge, ‘to a man who is improperly and by metaphor 
only, called a trustee, of all the consequences which would follow if he were 
a trustee by express declaration — in other words, a complete trustee — 
holding the property exclusively for the benefit of the cestui que trust, well 
illustrates the remark made by Lord Mansfield, that nothing in law is so apt 
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to mislead as a metaphor'—Per Lord Westbury in Knox v Gye 1871 LR 5 
HL 656, 676. 


The relation of mortgagor and mortgagee, specially when the mortgagor 
is allowed to remain in possession without disturbance by the mortgagee 
must necessarily give rise to a variety of delicate questions. But we do not 
come across many cases on the subject of tenancies created by the 
mortgagor, because, as Lord Mansfield points out, where the lease is not 
a beneficial lease, it is for the interest of the mortgagee to continue the 
tenant; and where it is, the tenant may put himself in the place of the 
mortgagor, and either redeem himself, or get a friend to do it. There can, 
however, be no doubt that for many purposes, a mortgagor-in-possession 
may be treated as the agent of the mortgagee. The tenancy created by the 
mortgagee-in-possession does not survive the termination of the 
mortgagee’s interest. The termination of the mortgagee’s interest termi- 
nates the relationship of landlord and tenant and, as such, the tenant cannot 
claim protection of Rent Control legislation—Sachalmal Parasram v Ratnabai 
AIR 1972 SC 637; Ayyappan v Karthiayani AIR 1987 Ker 130, 131: 1986 
Ker LT 336: (1986)1 Rent LR 276: (1986)1 Ren CR 536; K.C. Bhaskaran 
v Carona Shoe Co. Ltd. AIR 1987 Ker 132: 1987 Ker LJ 18: (1987)1 Ker 
LT 14; see also All India Film Corporation Ltd. v Raja Gyan Nath (1969)3 
SCC 79: (1970)2 SCR 581. 


On general principles, where the mortgagee leaves the mortgagor-in- 
possession as apparent owner without any intimation of his title, the 
mortgagee cannot be permitted to say that he is not bound by the dealings 
of the landlord with the mortgagor— Galbraith v Cooper (1860)8 HLC 315, 
321. See also Jotindra v Godadhur (1897)2 CWN 29. Where, therefore, a 
tenant agreed to pay an increased rent subsequently to the creation of a 
mortgage of his tenure, which had not been intimated to the landlord, it was 
held that the mortgagee was bound by the agreement—Mitterjeet v Raj 
(1871)15 WR 448; disting. Sarat v Roma (1897)2 CWN Ixii. On a somewhat 
similar principle in a case of amalgamation of companies, a mortgagee of 
a life insurance policy will be bound by the assent of the mortgagor to a 
novation—Werwinek's case (1871)15 SJ 767; Vivian's case (1874)18 SJ 
758. 


Mortgage debentures form a class apart; for though they create a 
present charge, it is of the essence of such a security to remain dormant 
until the undertaking ceases to be a going concern, or until the person in 
whose favour the charge is created intervenes. Till then, the company is 
entitled to treat the security as a floating charge and to deal with its property 
in the course of its business as if it was not subject to any incumbrance— 
Government Stock etc. v Manila Ry. Co. 1897 AC 81 (HL): 66 LJ Ch 102: 
10 Digest (Repl) 829; Wallace v Evershed(1899)1 Ch 891; Edward Nelson 
8 Co. v Faber 8 Co. (1903)2 KB 367; cf. In re Crompton etc. Ltd. (1914)1 
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Ch 954. So where the mortgagor under a bill of sale is suffered to have 
possession of the goods, as for instance, of a farm and stock, an implied 
licence to carry on his business may be presumed, and a sale made in the 
ordinary course of business will be protected—Nationa! Mercantile Bank 
v Hampson (1880)5 OBD 177: 7 Digest (Repl) 151; cf. Gough v Wood 4 
Co. (1894)1 OB 713, 720 (CA): 35 Digest (Repl) 353; see also Chapter 6. 
But if such sale is not made in the ordinary course of business, the mere 
fact that the purchaser bought in good faith will not be a sufficient answer— 
Taylor v M'Keand (1880)5 CPD 358; Payne v Fern (1881)6 OBD 620: 7 
Digest (Repl) 151, cf. Allard, Ex parte (1881)16 Ch D 505. 


(b) Implied Contracts 


1. Covenants specified.—The mortgagor's implied contracts, as speci- 
fied in sec. 65, are subject to any contract entered into by the parties— 
Abdulla v Basharat ILR 35 All 48 (57) PC. But they are not 'covenants 
running with the land'—Subbiah v Rami Reddi AIR 1917 Mad 228. > 


The mortgagor's liability arises from the following covenants: 


(1) Covenant for title.—This is similar to the vendor's under sec. 55(2). 
It relates to the quantum of interest mortgaged and its transferability of the 
interest by mortgagee. Where a mortgagor sold his equity of redemption 
to a third person and the latter was sued, it has been held that the latter 
could not raise the defence that the property was wakf, since it is barred 
by sec. 65(a)—Hindustan Ideal Insurance Co. v P. Satteyya AIR 1961 AP 
183. 

(a) Quantum of interest mortgaged.—The interest which the mort- 
gagor professes to transfer will have to be construed in the light of sec. 8. 
The combined effect of that section and this clause is that in the absence 
of a contract to the contrary, the interest which the mortgagor professes to 
transfer must be deemed to be all that the mortgagor has, which he shall 
be deemed to transfer unreservedly—Chiranji Lal v Bhagwan 8 IC 826 (All). 


(b) Transferability of interest—The power of transfer implies that the 
property is alienable, i.e. it does not fall within the category of non- 
transferable properties mentioned in sec. 6, and that the mortgagor isa 
person competent under sec. 7 to transfer it. 


A mortgagor cannot, in a suit by the mortgagee, take up the position that 
he had no power to transfer the property by mortgage. And this estoppel 
will operate also against the successors-in-interest of the mortgagor— 
Achhaibar v Rajmati 51 All 802: AIR 1929 All 483 (484). Further, a 
mortgagor is estopped from asserting that he is not in possession of the 
property mortgaged [Jadunath v Isar Jha AIR 1939 Pat 47; Bholanath v 
Balaram 27 CWN 607 (PC): AIR 1922 PC 382] nor can he urge that he had 
no title to convey [Dhondappa v Kasabai AIR 1949 Nag 206: ILR 1948 Nag 
936] nor can he set up a trust claiming himself to be the trustee [Gulzar 
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Ali v Fatim Ali (1884)6 All 24; Baba Brij Ratan v Raghunandan (1923)71 
PC 944]. In the absence of fraud etc., the question of title is irrelevant in 
a mortgage suit— Gulzar Ali v Fatim Ali (1884)6 All 24; Baba Brij Ratan v 
Raghunandan (1923)71 PC 944. 


A mortgagor cannot derogate from his grant so as to defeat the 
mortgagee’s title [Abdul Ahad v Brij Narain AIR 1935 All 269]; nor can he 
set up a title of a third person or allege that the property does not belong 
to him. If a person professes to have an interest in a property, whatever 
interest he may have, he is bound by the mortgage and he cannot claim 
that a personal decree should have been passed—Bholanath v Balaram 
AIR 1922 PC 382: 31 MLT 306. 


(2) Covenant for title by estoppel.—Besides implied covenants for 
title, there is also a covenant for title by estoppel. And this arises from the 
following considerations. A mortgagor is estopped from (/) derogating from 
his grant in order to defeat the transferee's title [Abdul Ahad v Brij Narain 
Rai 1935 All LJ 214); (i) setting up a title of a third person [Damodar v Rama 
Row ILR (1915)39 Mad 101]; or (iii) alleging that the property is not his— 
Bholanath Sen v Balaram Das (1922)27 CWN 607. However, (i) would not 
apply where the mortgagee-in-possession is evicted by a person having 
paramount title—N. Nanjappa v Siddiah AIR 1973 Mys 28. 


(3) Covenant for guiet enjoyment.—A mortgagor is bound to indem- 
nify the estate against expenses incurred in protecting the titles—Nader 
Shaw Sheriarji v Shiriubai Bapuji Musa AIR 1924 Bom 264 (266-67). The 
mortgagor must defend his own title if he is himself in possession of the 
mortgaged property; if the mortgagee is entitled to possession, the 
mortgagor must give him quiet possession and help him in defending his 
possession by coming forward to vindicate his title against all intruders. The 
mortgagee is, therefore, entitled to be reimbursed the expenses incurred 
by him in defending the titte—Damodar v Vamanrao 9 Bom 435. The 
Bombay High Court followed the English decisions—Sandon v Hooper 
(1843)6 Beav 246: 12 LJ Ch 309 and Godfrey v Watson (1747)3 Atk 517. 


(4) Covenant for payment of public charges.—The mortgagor is 
bound to meetthe public charges. His heirs [Ba/wantrao v Tulsa Pandharinath 
AIR 1937 Nag 225] and assignees [Ramakrishna v Chenga Aujar 27 MW 
494] of the equity of redemption are also bound. However, a person 
acquiring the equity of redemption by prescription against the mortgagor 
is not so bound—Subbiah v Rami Reddi ILR 39 Mad 959. 


The covenant under clause (c) of sec. 65 is personal to the mortgagor, 
and is not one arising by virtue of his being in possession of the mortgaged 
property. Hence, if after the creation of a simple mortgage, a stranger 
acguires the eguity of redemption by adverse possession against the 
mortgagor, the acquirer is under no duty towards the mortgagee to pay the 
revenue payable on the property and, therefore, if after allowing it to be sold 
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for arrears of revenue he buys it himself, he holds it free from the mortgage— 
Subbiah v Rami Reddi 39 Mad 959 (963, 964). 


(5) Covenant for payment of rent.—Where the mortgage is without 
possession the mortgagor must pay rent reserved by the lease and fulfil 
all other conditions necessary for its continuance so as not to impair the 
mortgagee's security. If the mortgagor defaults to the prejudice of the 
mortgagee, the latter can maintain a suit for damages—Singjee v 
Tirvengadam ILR (1890)13 Mad 192. 


Similarly, a mortgagee is liable. Thus fair occupation rent may be credited 
towards income where the mortgagee has failed to keep or maintain 
accounts. The liability is not only in respect of the rent actually realised but 
extends also to such rent as the mortgagee could have with due diligence 
and bona fide realised from the tenants—Munni v Phuddi AIR 1987 All 155: 
1986 All CJ 432: 1986 All WC 963: (1987)1 Cur CC 124. 


(6) Covenant for payment of prior encumbrances.—This is an 
implied contract that the mortgagor will discharge prior mortgages so as 
to ensure that the mortgagee is not deprived of his security. Where the 
mortgagor left a sum of money with the second mortgagee for redemption 
of a prior mortgage, but the mortgagee was compelled to pay a much larger 
sum for redeeming that mortgage and obtaining possession, it was held 
that the mortgagor was bound to bear the whole expense incurred by the 
second mortgagee in obtaining possession from the first mortgagee— 
Gauri Shankar v Bhairon AIR 1926 Oudh 207. 


2. Mortgagee's remedies.—in respect of the contracts mentioned in 
sec. 65 the mortgagee has the general remedy by way of damages under 
sec. 73 of the Contract Act, 1872— Perumal Konar v Maruthanayagam AIR 
1936 Mad 433. Section 65 is operative only when the parties have not 
entered into a contract to the contrary. But the contract made by the parties 
must be a valid one. Again, under the last para of sec. 65 the rights conferred 
by this section are not personal to the mortgagee but the covenants run 
with the land—Srinivasa v Gannaprakasa 30 Mad 67. Besides, the 
mortgagee has other remedies, which vary according to the nature of the 
contract implied. 


Thus in respect of a contract under sec. 65(a) [as noted in paras (1) and 
(2) above], a breach of it is deemed ‘default on the mortgagor’ by which the 
security is rendered insufficient within the meaning of sec. 68(b). Therefore, 
the mortgagee will be entitled to sue for the mortgage money—Bholanath 
v Hara Mohan (1910)7 Ind Cas 251 (252) (DB). Secondly, in contracts falling 
under (b) [(3) above], the mortgagee may spend money under sec. 72(c) 
to defend his title to the property and add such amount to the mortgage 
money. If the property is lost, he may also sue under sec. 68(c) the 
mortgagor for the mortgage money. Thirdly, in contracts under (c) [(4) above] 
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the mortgagee may spend the necessary amount for payment of the public 
charges and add it to the principal—Nugender Chunder v Kaminee Dossee 
(1866-7)11 MIA 241 (258-9). In the alternative he may claim to be 
reimbursed under sec. 69 of the Contract Act—Bal/wantrao v Tulsa 
Pandharinath AIR 1937 Nag 225 (226). If the property is sold, he may sue 
the mortgagor under sec. 68(c) for the mortgage money. Fourthly, in respect 
of contracts under (d) [(5) above] the mortgagee may spend the necessary 
amount and add it to the principal or sue the mortgagor for reimbursement 
under sec. 69 of the Contract Act or, in case of loss of property, for the 
mortgage money under sec. 68(c). Finally, in contracts under (e) [(6) above] 
the mortgagee has a remedy under sec. 72(b) and sec. 68(c) of the Transfer 
of Property Act [Singjee v Tiruvengadan ILR (1890)13 Mad 192 (195) (DB)] 
and sec. 69 of the Contract Act—Bora Shib Lal v Munni Lal AIR 1922 All 
153 (154). Besides, he can also claim subrogation under sec. 92 of the 
Transfer of Property Act—Madappaya v Mahabala Rao AIR 1937 Mad 826 
(830). 

3. Personal covenants.—A personal covenant is always an express 
covenant. It imposes a personal liability on the mortgagor to discharge the 
mortgage debt. As observed by Lord Parker in Ram Narain Singh v 
Adhindranath [ILR 44 Cal 388 (PC)] : ‘It must be borne in mind (ù that a 
loan prima facie involves such a personal liability; (i) that such a liability 
is not displaced by the mere fact that security is given for the repayment 
of the loan with interest; but (///) that the nature and the terms of such security 
may negative any personal liability on the part of the borrower.’ A covenant 
to repay, i.e. personal covenant differs from a proviso for redemption in that 
the latter does not impose any personal liability—-Bhutnath v Gopal AIR 
1940 Cal 436. Now, a personal covenant does not bind a transferee of the 
mortgagor's interest, e.g. a purchaser of the equity of redemption. In case 
the purchaser of the hypotheca undertakes to discharge the mortgage out 
of the sale consideration, the undertaking cannot be enforced by the 
mortgagee, since he is a stranger to the contract—Jamna Das v Ram Avtar 
Pande ILR 34 All 63 (PC). Where the personal liability of the debtor arises 
not on the mortgage but is created by independent transactions like the 
execution of the deed of hypothecation, promissory notes, acknowledg- 
ments of liabilities and also by giving personal guarantee unconnected with 
the mortgage, sec. 68 has no application—Pradeep v Grindlays Bank AIR 
1987 Cal 157. 


(c) Liability for Waste 
1. Doctrine of waste.—!In English law ‘waste’ concerns tenancies for 
life as well as terms of years and means in general such damage to houses 


or land as tends to the permanent and lasting loss of the person entitled 
to the inheritance. This falls into three classes: 


(1) Voluntary waste.—This is a wrong of commission consisting of a 
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positive act of injury to the inheritance. Generally it takes one of the following 
forms, namely—(i) pulling down or altering houses; (i)) opening pits or 
mines; (iji) changing the course of husbandry; and (iv) cutting timber. 

(2) Permissive waste.—This is contrasted with voluntary waste: Itis a 
matter of omission only and it consists chiefly in allowing the building on 
an estate to fall into a state of decay—Cheshire, G.C.: Modern Law of Real 
Property, 4th Ed., pp. 161-63). 


(3) Equitable waste.—A life tenant though made unimpeachable for 
waste cannot commit wanton destruction of the property. The Court of 
Equity interferes in such cases to prevent ‘equitable waste’, that is, waste 
so utterly inequitable that it should be restrained in equity. Thus in Vane v 
Lord Barnard [(1716)2 Vern 738] Lord Barnard settled a castle on himself 
for life without impeachment for waste, remainder on his son for life etc. 
Subsequently he became displeased with his son and to spite him, he 
caused the castle to be stripped of lead and iron, glass doors and other 
valuable fixtures. The Court of Chancery restrained him by injunction from 
committing further waste and directed him to repair the castle. Such 
‘equitable waste’ is mentioned in sec. 135 of the Law of Property Act, 1925. 


2. Liability of the mortgagor-in-possession for waste.—While in 
possession the mortgagor may not diminish the security so as to make it 
insufficient. Waste, for example, by felling timber or pulling down a house, 
or other conduct which would prejudice the security will be restrained by 
injunction—Fisher and Lightwood’s Law of Mortgage, 9th Ed., p. 335. 


Section 66 of the Transfer of Property Act provides for waste by 
mortgagor-in-possession. He is not liable for ‘permissive waste’, that is, for 
omission to repair or to prevent material deterioration. In other words, the 
mortgagor is liable for destructive waste, i.e. acts destructive or perma- 
nently injurious to the mortgaged property in case the security is ‘insuffi- 
cient’ or rendered insufficient by such acts. Now, sec. 66 contemplates 
‘voluntary waste’—Kamakshya v Choham Ram 1953 SCR 108. And acts 
of waste include cutting valuable timber, opening new mines, tearing down 
houses, fixtures and the like—Aujappa v Kuppusami ILR 28 Mad 209. The 
test to be applied is to see whether the mortgagor's act imspairs the security 
so as to render it insufficient—Mallappa v Shivappa AIR 1950 Bom 71. A 
mortgagor-in-possession cannot cause deterioration of the property or sell 
away machineries attached to the earth. An injunction under Order 39, rule 
1, C.PC. restraining such sale may issue—Sugan Chand v Dinanath AIR 
1980 Raj 121. A mortgagor is not entitled to cut and remove the standing 
timber on the mortgaged property—M. T. Meenattor v Amy Homi AIR 1986 
Ker 149. To preserve the mortgaged property, the appointment of a receiver 
under Order 40, rule 1 is not opposed to law—K. Kunhambu v Syndicate 
Bank AIR 1987 Kant 40. 
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3. Further elaboration.—it should be noticed that a mortgagor-in- 
possession is never liable to account for the rents and profits received by 
him. ‘| do not know of any instance’, says Lord Hardwicke, ‘where the 
mortgagor keeps in possession that he is liable to account for the rents and 
profits to the mortgagee, for the mortgagee ought to take the legal remedies 
to get into possession'— Mead v Orrey (1745)3 Atk 235, 243: 24 Digest 
(Repl) 623. And again in Higgins v York Buildings Company [(1740)2 Atk 
106, 107: 35 Digest (Repl) 366; Wilson, Ex parte (1813)2 Ves & B 252: 35 
Digest (Repl) 366; see also Yorkshire etc. v Mullan (1887)35 Ch D 125: 39 
Digest (Repl) 73. Cf. Malabar Company v Dayaram 1875 Bom PJ 191. 
Notwithstanding the general rule it is lawful for the parties to agree that the 
earnings and profits shall be held in equity by the mortgagee; and under 
such a contract, such income whenever received, is operated upon by the 
mortgage, and the party receiving it holds it in trust for whoever in equity 
is entitled to it [Pingrey, s. 393], the same judge says: ‘Upon a bill brought 
by the mortgagee for an account in this court, he never can have a decree 
for an account of rents and profits from the mortgagor for any of the years 
back during the possession of the mortgagor. But a mortgagee entering 
into possession will be entitled to the emblements because the produce of 
the land forms part of the security—ARama v Sami ILR (1889)13 Mad 15; 
Keech v Hall (1778)1 Doug 22: 35 Digest (Repl) 468; Land Mortgage v 
Vishnu ILR (1878)2 Bom 670; Coote, 819; Jones, s. 697; disting. Ventura 
v Richards (1849)2 Tay 8 Bell 66. For mortgagee’s right to freight earned 
before he takes possession, see Keith v Burrows(1877)2 App Cas 636 (HL): 
46 LJ OB 801: 37 LT 291: 39 Digest (Repl) 48. And the mortgagor may also 
be liable in damages, if he withholds possession from the mortgagee in 
violation of the terms of his contract or after notice by the mortgagee where 
he is entitled to possession of the mortgaged premises. 


But a mortgagor-in-possession, while enjoying freedom from liability to 
account, must not be guilty of voluntary waste if the security is insufficient 
or is likely to be rendered insufficient by his acts and he may also render 
himself personally liable upon a covenant which was intended for the 
protection of the mortgagee's security —Sha Shir v Sha Ram 1880 Bom PJ 
246, where there was a covenant to repair the mortgaged premises. 


The words 'insufficient security' have contracted a technical meaning 
derived from the ordinary practice of mortgagees in lending money on the 
security of immovable property. Thus, suppose the mortgage debt amounts 
to eighty thousand rupees and the property to be worth that sum, in one 
sense the security may be said to be sufficient; but this is not the sense 
in which the words are understood either by lawyers or businessmen, who 
speak of a security as insufficient, when the value of the mortgaged property 
does not bear a certain proportion to the mortgage debt. Whenever, 
therefore, any act of the mortgagor is likely to impair substantially the value 
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which was the basis of the contract between the parties, the court will 
interfere for the protection of the mortgagee by restraining the commission 
of such act. Chancellor Kent thinks that though in ordinary cases the 
mortgagor is not bound to repair or keep the estate in good order, he may 
be compelled to correct permissive waste in cases of negligence rapidly 
impairing the security — Kent, Com., Vol. 4, p. 185. Thus, a mortgagor may 
be restraining if he attempts to remove valuable fixtures, where such 
removal is likely to reduce the value of the security—Ackroyd v Mitchell 
(1860)3 LTNS 236: 35 Digest (Rep[) 365; Huddersfield v Lister (1895)2 Ch 
273. But the burden of proof, that the security is insufficient, or is likely to 
become insufficient if the threatened act is committed, will rest on the 
mortgagee. But see McLean v Burton (1876)24 Gr 134; Bell & Dunn’s 
Mortgage, p. 39. 


The Transfer of Property Act has laid down an authoritative rule for the 
purpose of determining the sufficiency of a security, based on the practice 
of the prudent man of business not to lend money on mortgage, unless the 
property is worth at least one-third more than the amount of the loan. If the 
property consists of houses, which are subject to many casualties from 
which land is free, the ideally prudent mortgagee would seldom lend more 
than half the value of the building, and this is the standard which has been 
accepted by the legislature—Section 66 of the Transfer of Property Act; cf. . 
King v Smith (1843)2 Hare 239: 7 Jur 694: 2 Digest (Repl) 98. See also 
section 6 of Act Il of 1882; cf. section 10 of Act V of 1882. 


The right of a mortgagor to fell timber has been discussed in various 
cases in England which show that a mortgagor-in-possession will be 
restrained from cutting timber if the security is deficient or is likely to be 
deficient [Humphreys v Harrison (1820)1 Jac & W 581: 2 Digest (Repl) 98; 
Hampton v Hodges (1803)8 Ves 105: 2 Digest (Repl) 98, and the cases cited 
in the note; Hippesley v Spencer ILR (1820)5 Mad 422: 2 Digest (Repl) 98; 
King v Smith (1843)2 Hare 239: 7 Jur 694: 2 Digest (Repl) 98; cf. Balvantrao 
v Ganpatrao ILR (1883)7 Bom 336; Farrant v Lovel(1750)3 Atk 732]; though 
the timber is ripe for cutting and may deteriorate if left standing— Harper 
v Aplin (1886)54 LT 383. In King v Smith [(1845)2 Hare 239], Wigram V.C. 
observed that cutting of timber by the mortgagor would not be material 
where the alleged act could not be considered as substantially imparing 
the value of the mortgaged property. Thus even felling of timber may not 
be waste if the sum advanced on the mortgage is small in comparison with 
the value of the land. But even in the case of an insufficient security, the 
mortgagor-in-possession would be entitled to deal with the property in the 
usual course of husbandry, and in Humphreys v Harrison [(1820)1 JC 8 
W 581: 2 Digest (Repl) 98], Lord Eldon refused an injunction against the 
cutting of underwood in the usual course by the mortgagor, saying that the 
mortgagor had the same right to cut it as he had to cut a crop of corn. 
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In Searle v Sawyer[127 Mass, 491, 494; Jones, s.629], Morton, J, says: 
‘If a mortgage be of a dwelling-house, the mortgagor may do many acts, 
such as acts of repair or alteration, which may involve the removal of parts 
of the realty, which would not be wrongful, because within the licence 
implied from the relations of the parties. If a farmer mortgages the whole 
or a part of his farm, with a clause permitting him to retain possession, it 
is within the contemplation of the parties that he is to carry on his farm in 
the usual manner and a licence to do so is implied. In such a case it is clear 
that he is entitled to take the annual crops and wood for fuel. And we do 
not think that the implied licence is necessarily limited to the annual crops, 
but that it extends to any acts of carrying on the farm which are usual and 
proper in the course of good husbandry. If, in carrying on similar farms, it 
is usual and is good husbandry to cut and carry to market wood and timber 
to a limited extent, a licence to do this might be implied from the relation 
of the parties.’ 


Section 66 is intended to apply generally to all cases where a mortgagor 
has done some acts which either destroy or injure the property in his 
possession and by such act the security is rendered insufficient—Ramasray 
v Atkins AIR 1938 Pat 189 (192). The only test is to see whether the 
mortgagor's act impairs the security so as to render it insufficient— 
Mallappa v Shivappa AIR 1950 Bom 71: 51 Bom LR 820. 

The following have been held to be acts of waste which permanently 
impair the value of the security: 

(a) Minings under buildings so as to endanger their stability— Dugdale 
v Robertson 3 Jur (NS) 627. 

(b) Removal of valuable fixtures—Ackroyd v Mitchell 3 LT (NS) 236. 

(c) The cutting of timber [Usborne v Usborne 1 Dick 75; Aiyappa v 
Kuppusami28 Mad 208]; even though the timber be ripe for cutting 
and may deteriorate if left standing, still the cutting of such timber 
is an act of waste [Harper v Aplin (1886)54 LT 483]. 

(d) Working new mines—Clavering v Clavering 2 Eq Cas Abr 757. 

(e) Pulling down buildings and appropriating the materials or their 
price—Punnayya v Chilakalapudi AIR 1926 Mad 343. 

4. Right to inspection.— Section 60B has been added by Act XX of 
1929. So long as his right to redeem subsists, a mortgagor is entitled at 
his own cost to inspect and make copies or abstracts of or extracts from 
the documents of title in the mortgagee's custody or power relating to the 
mortgaged property—Burn v London 8 South Wales Coal Co.(1890)7 TLR 
118. Earlier there were conflicting views. Now in view of sec. 60B cases 
which denied this right of inspection are no longer good law. 


Apart from the statutory provision, a mortgagee, when the day fixed for 
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redemption is past, is not bound to produce the deeds to the mortgagor 
except on payment of all money secured by the mortgage. Moreover, the 
mortgagee may refuse to produce the deeds in proceedings between the 
mortgagor and a third person, in which case secondary evidence of them 
can be given. Although in general a mortgagee cannot be required to 
disclose the mortgagor’s title, production may sometimes be ordered in 
favour of a third person in the mortgagor's absence, and, similarly, a 
mortgagor may be ordered to produce copies of deeds to a third person. 
Where, however, the mortgagee loses all title to the mortgaged land by 
lapse of time, the mortgagor can recover possession of the mortgage and 
other title deeds—Halsbury’s Laws of England, 4th Ed., Vol. 32, para 756. 


IH. Securities on Movables 


(a) Mortgagor v Pledgor 


Let us now add a few words on securities on movable property, touching 
only on points on which they differ from mortgages of land. 


Where goods are conveyed by way of mortgage, the mortgagor 
possesses in the English law the same right to redeem, though the 
stipulated time may have expired, as in the case of land. But it is doubtful 
whether the rule would be adopted in India in the face of the strong 
observations of their Lordships of the Privy Council—Thumbu v Hossein 
ILR (1875)1 Mad 1:2 1A 241; cf. Pattabhiramier v Venkatarow (1870)13 MIA 
560. The right of redemption subsists notwithstanding a contract to the 
contrary — Raghu v Saldanha (1918)36 MLJ 161. In the case of a mere 
pledge, however, no question of forfeiture can arise, as the pledgor does 
not part with the general title; and the transaction does not operate as a 
transfer of ownership, a doctrine which is said to be at least as old as the 
time of Glanville—Reeve’s Hist., pp. 161-63. So long, therefore, as the 
pledgee retains the property, he may be compelled to restore it on a tender 
of the debt, and if a proper tender is made and refused, he becomes a 
wrong-doer—Bank of New South Wales v O’Connor (1889)14 App Cas 
273, 282; Satyabadi v Hara ILR (1907)34 Cal 223. There is another point 
of difference between a mortgage of land and a pledge of movable property 
in the English law. Where two or more joint owners make a pledge, the goods 
cannot be redeemed except with the consent of all of them; and a refusal 
to restore them to one or more of the pledgors will not be such a conversion 
as would sustain an action of trover against the pledgee—Harper v Godsell 
1870 LR 5 OB 422; cf. May v Harvey (1811)13 East 197. But see section 
165 of the Contract Act where the word used is 'may, not 'must'. See, 
however, Stoke's Anglo-indian Codes, Vol. 1, p. 625]. The principle on which 
this distinction is based is said to be as old as Littleton [Per Blackburn, J, 
Harper v Godsell 1870 LR 5 QB 428] and should, therefore, be treated as 


sacrosanct. 


G:M-23 
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H may be here noticed that the pledgor impliedly engages that he has 
a good right to make the pledge and is answerable for all fraud not only in 
the title but also in the inception of the contract. As in the case of land, the 
pledgor may assign the property in pledge, though the assignee can only 
take subject to the rights of the pledgee. The interest of the pledgor may 
also be taken in execution by his creditors—Karuthan v Subramanya ILR 
(1885)9 Mad 203; but see Story on Bailments, s. 353. 


It only remains to be added that where a stranger wrongfully deprives 
the pledgee of the pledge or does any injury to it, either the pledgor or the 
pledgee may bring an action for the wrong. But there cannot be a double 
recovery; and any damages recovered in the action must be dealt with 
according to the respective interests of the parties—Sections 180 and 181, 
Contract Act. For the state of the English law on the subject, see an article 
headed ‘Title on Chattels by Possession’ in 7 LQR 224. In England, no 
person can recover a chattel or its value, unless he had actual or 
constructive possession, or a legal right to its immediate possession, when 
it was unlawfully taken. But the owner, though he may neither be in 
possession of nor entitled to it, may maintain an action for injury to his 
goods, if his reversionary interest is affected—Ashburner, pp. 212-15. The 
whole law on the subject is very intricate, and cannot be adequately 
discussed within a short space; the intricacy being due partly to the peculiar 
nature of the oid possessory actions of the common law and partly to the 
distinction between a pledge of goods and an assignment by way of 
mortgage. 

Where the pledge is wrongfully taken by the pledgor, the pledgee is only 
entitled to recover damages to the extent of the debt due to him. But the 
question of the measure of damages in an action by the pledgor, where 
there is an irregular exercise of his power by the pledgee, as for instance, 
a premature sale, is beset with considerable difficulty. 


(b) Mortgage of Movables 


No particular formality is necessary to create a mortgage of movable 
property—Tahilram v Login D’Mello AIR 1916 Bom 77 (80). A mortgage of 
movable property differs from a pledge of movables dealt with by sec. 172 
of the Contract Act, 1872 in the following respects: First, in the former the 
ownership of the goods passes, whereas in the latter only possession, but 
no right to the goods beyond security of the debt—Aadhakrishnan Chettiar 
v Madras People’s Bank Ltd. AiR 1943 Mad 73 (74). Secondly, there can 
be hypothecation of movables without delivery of possession, but there 
cannot be any pledge of movable property without actual delivery—Punjab 
National Bank Ltd. v Punjab Co-operative Bank Ltd. AIR 1939 Lah 15, 16. 
However, a subsequent pledge without notice of the prior hypothecation 
takes precedence over a previous hypothecation—Manmohan v Kesri 
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Chand ILR 62 Cal 1046 (1051). Thirdly, foreclosure is available in mort- 
gages of land and chattels, but not in pledges, where only a sale of the 
property can be had—Mahamayadevi v Haridas Haldar AIR 1915 Cal 161 
(168). 


Section 58 does not apply to a mortgage of movables—Nawhuji v 
Chimna (1911)7 Nag LR 72 (75). Hence this matter is to be decided 
according to justice, equity and good conscience. Thus a mortgage of 
movable property is valid and a decree can be passed to enforce it— Shrish 
Chandra Roy v Mungri Bewa (1905)9 CWN 14 (15) (DB). The mortgagee 
has a right of sale in execution of the decree—Basivireddi v Gadi Kamaraju 
AIR 1933 Mad 241 (242). Delivery of possession is not reguired—People's 
Bank of Northern India Ltd., Lahore v E.E. Compbell & Co. AIR 1939 Lah 
398 (403). The remedy is a sale or the appointment of a receiver to secure 
possession— Venkatalachelam Chetti v Venkatarami Reddi AIR 1940 Mad 
929 (930-31). Where the mortgagee is in possession, he can sell the 
movable without the intervention of any court with a prior notice to the 
mortgagor to repay the money and after his failure to do so [/n re Ahmed 
Alimahomed AIR 1932 Bom 613 (614)] mortgagor can sell the property to 
a bona fide transferee without notice—Punjab National Bank Ltd. v Punjab 
Co-operative Bank Ltd. AIR 1939 Lah 15 (16). A mortgage of profits 
accruing from year to year from immovable property, e.g. profits from a sugar 
refinery is not valid since it is neither movable property nor goods—Punjab 
National Bank Ltd. v Punjab Co-operative Bank Ltd. AIR 1939 Lah 15 (16). 
Under the Indian Law there can be a valid mortgage of movables though 
such a mortgage may be different from that at English Common Law or 
under the Bills of Sales Act. Such a mortgage, when not accompanied by 
delivery of possession, is still operative save and except against bona fide 
purchasers without notice—United Bank of India v New Glenco Tea Co. Ltd. 
AIR 1987 Cal 143, 145: (1986)2 Cal HN 330; see also Misrilal v Mozahar 
ILR (1886)13 Cal 263; Venkatachalam v Venkatrami AIR 1940 Mad 929. 
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|. Rights 


The mortgagor's right to redeem as conferred by sec. 60 is coextensive 
with the mortgagee’s right to foreclose or sue for sale as given by section 
67. Both the rights arise simultaneously and, therefore, if the mortgagee 
has no right to sue for the mortgage money, the mortgagor cannot sue to 
redeem. However, a decree for foreclosure or sale is available only ‘in the 
absence of a contract to the contrary’. And the rationale governing this 
provision is that a mortgagor being a borrower requires greater protection 
than a domineering mortgagee. The result is that a mortgagor has an 
absolute right to redeem, while a mortgagee’s right to foreclose or sue for 
sale may be subjected to restrictions or conditions. The mortgagee’s rights 
are discussed below: 


A mortgagee cannot acquire any right except what is given by the 
mortgage deed or if he has pre-existing rights, i.e. prior to the execution of 
the mortgage deed (viz. a pre-existing tenancy in the mortgaged prop- 
erty)—see Mahabir Gope v Harbans Narain AIR 1952 SC 205; Shah 
Mathuradas Maganlal & Co. v Nagappa AIR 1976 SC 1565; Hanumant 
Kumar v Mohonlal AIR 1988 SCC 299; Carona Shoe Co. Ltd. v K.C. 
Bhaskaran AIR 1989 SC 1110; Parameswaran v Krishnan AIR 1992 SC 
1135; Cherriyan Sosamma v Sundaressan (1999)3 SCC 251: AIR 1999 SC 
947; Mhadagorda v Shripal Balwant AIR 1988 SC 1200; Kharati Lal v Janak 
Raj AIR 2004 P&H 29. 


(a) Right to Foreclosure 


1. Definition.—Foreclosure is a process by which a mortgagor is 
deprived of his interest in the mortgaged property. It shuts out, bars or 
destroys the mortgagor's equity of redemption. The effect of foreclosure, 
therefore, is that the conditional conveyance becomes absolute, and the 
property vests absolutely in the mortgagee—Ladu Chimaji v Babaji (1883)7 
Bom 532. 


(1) In England. —Equity discarded the form of a mortgage transaction 
and gave the mortgagor a right of redemption. Even equity, however, found 
it necessary to impose a limit upon the time for which this right could endure. 
The unpaid lender must sooner or later have a right to realise this security. 
Thus, if the debt be unpaid for an unreasonable time beyond the agreed 
repayment period, the mortgagee may ‘foreclose’ by obtaining an order of 
the court that the land shall become his unless payment in full is made by 
a certain date. Once that date is passed, the order may be made ‘absolute’ 
unless the mortgagor has paid; he then loses all right to the land unless, 
as sometimes happens, he can persuade the court to ‘reopen’ the order at 
a later date. Because of this and certain other considerations, this right has 
a number of disadvantages—James, P.S.: Introduction to English Law, 10th 
Ed. 1979, pp. 464-5. Formerly foreclosure was a mortgagee's primary 
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remedy; but now it is rarely sought or granted. The general public still think 
of the mortgagee’s remedies in terms of foreclosure—Alliance Perpetual 
Building Society v Belrum Investments Ltd. (1957)1 All ER 635. 


Thus upon non-payment of the debt when due, or earlier default, or 
where no date is fixed for payment, after demand or notice, and notwith- 
standing that the morigagee may have a power of sale, the mortgagee may 
commence an action asking that the mortgagor’s equity of redemption and 
of all persons claiming through him, including subsequent incumbrancers, 
may be extinguished, so as to vest the mortgaged property absolutely in 
the mortgagee. Such an action is called a foreclosure action, and the relief 
sought foreclosure, and if the relief is granted, the mortgage is said to be 
foreclosed. As an alternative to foreclosure, or, where foreclosure is not 
available as the sole remedy, the court may order a sale of the property— 
Fisher and Lightwood's Law of Mortgage, 9th Ed. 1977, p. 382. Hence, 
foreclosure is the forfeiture by a mortgagor of his equity of redemption, by 
reason of his default in payment of the principal or interest of the mortgage 
debt within a reasonable time. Foreclosure may be enforced in equity by 
a foreclosure action and now on originating summons. Sec. 88(2) of the Law 
of Property Act, 1925 provides that where a mortgagee obtains an order 
for foreclosure absolute, the order shail operate to vest the fee simple in 
him—Mozley and Whiteley’s Law Dictionary, 8th Ed. 1970, p. 150. 


(2) in America.—Strict foreciosure or foreclosure without a sale was a 
procedure greatly used in England at one time and its purpose was to 
perfect in the mortgagee an absolute title, instead of obtaining a decree for 
sale. The courts in most States recognise this method, but allow its use only 
in exceptional cases, owing to its security upon the rights of the owner of 
the equity of redemption—Wiitsie on Foreclosure, Vol. 1, p. 5. 


(3) In india.—Because of its harshness, foreclosure has been confined 
te only two classes of morigage, namely, a mortgage by conditional sale 
and an anomalous mortgage. The Speciai Committee in their Report 
observed as follows: 


‘We consider it desirable to confine the remedy of foreclosure to 
the case of a mortgage by conditional sale or an anomalous 
mortgage where, by the express terms of the deed, the parties 
have stipulated for foreclosure; and to disallow it in all other 
cases'—see Arjees Wool and Fire industries v Allahabad Bank 
AIR 1992 All 111. 


It is an elementary proposition that the mortgagee is not entitled to 
foreciose the mortgaged property before the mortgage money becomes 
due, the right of the mortgagee to enforce his security being correlative with 
the right of the mortgagor to redeem. Where no time is limited for the 
repayment of the debt, the loan being repayable on demand, the mortgagee 


- 
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must give reasonable notice to the mortgagor or enable him to find the 
money— Toms v Wilson (1862)4 B 8 S 422; 32 LJ QB 382: 8 LT 799: 1 Digest 
(Rept) 71; Brightly v Norton (1862)32 LJ OB 38: 7 LT 422: 12 Digest 
(Reissue) 540; Fitzgerald's Trustee v Mellersh (1892)1 Ch 385, 390: 1891- 
4 All ER Rep 979; Moore v Shelley (1883)8 App Cas 285 (PC): 52 LJ PC 
35: 35 Digest (Rept) 560. Cf. Deverges v Sandeman, Clark Z Co. (1901)1 
Ch 70, affd.(1902)1 Ch 579 (CA): 1990-3 Ali ER Rep 648; and see Vythilinga 
v Narayana (1897)16 MLJ 364. But in America, no distinction is made 
between money due on a covenant in a mortgage and a debt due on a 
negotiable instrument, so that, if no time for payment is fixed by the contract, 
or if by the express terms of the mortgage, the debt is payable on demand, 
the mortgagee may proceed to enforce his security without any previous 
demand— Jones, s. 1174; cf. J. Brown's Estate, in re(1893)2 Ch 300, where 
it is denied that there is any distinction between the law merchant and the 
general! law with regard to the meaning of the words 'pay on demand'; 
though a demand is necessary in the case of a promise to pay a collateral 
sum on regusst, the guestion being one of construction; see also Birks v 
Trippet(1678)1 Wms Saund 33; Tipparapur v Andugula (1907)17 MLJ 177. 


But although the right to foreclose is generally determined by the lapseof 
time, it may be made to depend upon other events. And whenever any such 
event happens, the mortgagee may realise his security. Where, for instance, 
it is provided by the terms of the mortgage that the mortgagee shall have 
the right to sue on the failure of the owner to pay the revenue of the 
mortgaged property the mortgagee acquires the right to foreclose on a 
default in this respect as effectually as when it is made in the payment of 
the principal sum secured by the mortgage. But there can be no foreciosure, 
where the mortgage merely provides that the mortgagee may discharge 
the revenue on the failure of the mortgagor to do so and add the amount 
to the security—Jones, s. 1175. 


Again, the security may be of such a nature that an event not 
contemplated or provided for by the parties, may entitle the mortgagee to 
sue as where the mortgage secures the fulfilment of an executory 
agreement which is to run for a prescribed time, and the insolvency of the 
mortgagor within that time puts it out of his power to fulfil the agreement— 
Jones, s. 1175. So, in the case of a floating security, the occurrence of a 
winding-up, before the principal money is payable, will entitle the debenture 
holder to realise his security at once, for the winding-up alters his position 
by practically putting an end to any chance of the undertaking yielding 
further profits. In such an event, the security may be realised for the full 
amount including interest, as though the debt was immediately due— 
Wallace v Universal Automatic Machines Co. (1894)2 Ch 547: 1891-4 All 
ER Rep 1156; see also Hodson v Tea Company 49 LJ Ch 234: 28 WR 458: 
(1880)14 Ch D 859: 10 Digest (Reissue) 828; Panama, New Zealand and 
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A simple mortgagee cannot foreclose as the real right transferred is a 
right of sale—Papamma Rao v Pratapa Korkonda (1896)19 Mad 249. 


A usufructuary mortgagee, who is a transferee of a right of possession, 
retains possession until the debt is discharged. As such, he cannot sue 
either for sale or for foreclosure—Umda v Umrao Begam (1889)11 All 367; 
Chatta v Kunjan (1889)12 Mad 109. But if the mortgagor continues to 
possess as a lessee of the mortgagee on condition that the rents shall be 
a charge on the property, the mortgagee may sell the property in enforce- 
ment of the charge—Damodara v Chandappa (1933)56 Mad 892. 


The remedy of a mortgagee by conditional sale is foreclosure and not 
sale —Venkatasami v Subramanya (1888)11 Mad 88; Vala Punja v Puna 
Marji AIR 1963 Guj 112. 

Anomalous mortgages are generally composite mortgages. The right to 
sue for foreclosure or for sale of an anomalous mortgage depends upon 
the terms of the deed inasmuch as it is provided in sec. 98 that the rights 
and liabilities of the parties in an anomalous mortgage shall be determined 
by their contract as evidenced in the mortgage deed—see Madho Rao v 
Golam Mahiuddin AIR 1919 PC 121; Gajadhar v Sibananda AIR 1924 Cal 
592; Ramakkammal v G.G.S. Iyer AIR 1953 Mad 13; Savitri v Beni AIR 1968 
Pat 222; Satya Narain v Adya Prosad AIR 1972 Pat 432. 


An English mortgagee can only sue for sale. 


Section 96 puts eguitable mortgages on the same footing as simple 
mortgages. As such, the remedy of a mortgagee by deposit of title deeds 
is to sue for sale—Srinath Roy v Godadhur Das (1897)24 Cal 348. 


3. Effect of foreciosure.—The remedy for foreclosure is available only 
to a mortgagee by conditional sale or an anomalous mortgagee by the 
terms of which he is entitled to foreclose. Secondly, a benamidar mortgagee 
may sue for foreclosure or sale—Subramaniam Chettyar v V.K. Shiralkar 
AIR 1937 Rang 508. in the case of anomalous mortgages, courts have a 
discretion to pass a decree for sale instead of a decree for foreclosure— 
Ujagar Lal v Lokendra Singh AIR 1941 All 169: ILR 1941 All 240. 
Foreclosure can be effected only by the order of courts and not by act of 
parties. And the effect of such a decree passed by a court is that it 
extinguishes the mortgagor's right to redeem and makes the mortgagee 
an absolute owner of the property from the date of the decree—Ka/umal 
Tolaram v Ahmed Nur Mahomed AIR 1931 Sind 107 (109). It has virtually 
the effect of an out and out transfer in favour of the mortgagee. It is as if 
the mortgagor executes a transfer of his rights in favour of the mortgagee— 
Chandi Charan v Taranath AIR 1942 Cal 452 (454). 


However, in Swami Dayal v Ramadhar [AIR 1931 Oudh 358 (362)]a 
Hindu widow entitled to a life estate mortgaged the whole of the proprietary 
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interest in the property. A decree for foreclosure was passed in respect of 
the entire interest. Then the widow's reversioner claimed to redeem the 
property. It was held that the decree for foreclosure could not bind the 
reversioner, who could redeem the property in spite of the foreclosure 
decree. 


(1) Mortgagee by conditional sale.—By the former part of clause (a) 
of sec. 67 a mortgagee by conditional sale is entitled to bring a suit for 
foreclosure, but by the latter part he is forbidden to sue for a sale of the 
property. And the result is that the only remedy is to institute a suit for 
foreclosure—Dau Balwaritsingh v Mt. Bindabai AIR 1942 Nag 88 (90). In 
Punjab where the Transfer of Property Act is not applicable a mortgagee 
by conditional sale has also a right of foreclosure and the procedure thereof 
is laid down in the Bengal Regulation XVII of 1806—Badri Das v Besu AIR 
1933 Lah 174 (175): (1933)145 IC 159. This right of foreclosure is also 
available in respect of an intangible property—Mahamaya v Haridas AIR 
1915 Cal 161 (167-8): ILR (1915)42 Cal 455: 27 IC 400. 


(2) Anomalous mortgagee.—The rights and liabilities of the parties to 
an anomalous mortgage are to be determined under sec. 98 of the Transfer 
of Property Act in terms of the mortgagee. Clause (a) of sec. 67 permits 
an anomalous mortgagee to institute a suit for foreclosure in case the 
contract confers on him this right and does not debar him from instituting 
a suit for sale. If the contract gives him the right of sale or mortgage, such 
a mortgagee can sue for sale [Janki Nath v Asad Reza AIR 1936 Pat 211 
(222)] and foreclosure [Ujagar v Lokendra AIR 1941 All 169 (170): ILR 1941 
All 240: 1941 IC 520]. Order 34, rule 4(3) of the Code of Civil Procedure, 
1908 gives the court a discretion to decree sale or foreclosure. And this 
discretion exists only in respect of anomalous mortgages only— Govind 
Prasad v Shanti Swarup AIR 1935 All 778 (781). ; 


(b) Right to Sale 
Sale may be of two kinds—(1) judicial, and (2) private. And these are 
discussed below. 


1. Judicial sale. 


(1) Who may sue for sale.—A simple mortgage transfers the right of 
causing the hypotheca to be sold by an order of the court. Hence, a simple 
mortgagee is entitled to obtain a decree that the property be sold, after the 
mortgage money has become due to him and before a decree for 
redemption of the mortgaged property, or the mortgage money has been 
paid or deposited in court. He can get the decree as a matter of course, 
though he can, under the terms of the bond, take possession of the property 
on the mortgagor's non-payment of the mortgage money. A provision for 
entering into possession in case of default of payment on the specified date 
does not take away the right of sale given to the mortgagee—Lingam 
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Krishna v Manya Sultan (1911)10 Ind Cas 272 (PC). In Punjab the Transfer 
of Property Act does not apply, but a simple mortgagee has a right of sale 
since the hypothecation itself implies such a right—Ghulam Muhammad 
v Muhammad Hussain AIR 1929 Lah 289 (290). 


A usufructuary mortgagee, unless there is anything in the contract, can 
sue neither for sale nor for foreclosure. However, where a mortgage, 
besides giving him the right to possession, partakes of the nature of a simple 
mortgage, the mortgagee can sue for sale—Narsingh v Yaqub AIR 1929 
PC 139: 56 IA 299. The mortgagee in that case ceases to be a pure 
usufructuary mortgage and ranks only as an anomalous mortgage— 
Ramchanara v Surbajana AIR 1952 Mys 125. 


In a combinatory or composite mortgage which contains a personal 
covenant without any provision for sale of the hypotheca on non-payment 
there is a conflict of judicial opinions as to whether the mortgagee can sue 
for the sale of the hypotheca. According to the Madras High Court a suit 
for sale lies—Muhammad v Siddhi 1937 MWN 81. But the Allahabad High 
Court holds a contrary view in Kashi Ram v Sardar Singh ILR (1906)28 All 
157 : ‘Where a mortgage is in other respects a usufructuary mortgage, the 
insertion therein of a personal covenant to pay the mortgage debt on 
demand unaccompanied by any hypothecation of the property, the subject 
of the mortgage cannot alter the character of the mortgage and give the 
mortgagee a right to sell the mortgaged property in the event of non- 
payment of the mortgage debt.’ In view of the Privy Council decision in 
Narsingh's case [Narsingh v Yaqub AIR 1929 PC 139: 56 IA 299], namely, 
that ‘if the money has become payable under sec. 68, a decree for sale can 
be made under sec. 67.’ The Madras High Court's view is preferable—Babu 
Ram Kumar v Mahipal Singh ILR 1938 All 218; Mohamed Sayeed v Abdul 
Alim AIR 1947 Lah 40 (FB): ILR 1946 Lah 805: 228 IC 326: 48 PLR 400. 
The mortgage being anomalous, the prohibition applicable to a usufructu- 
ary mortgage cannot apply. 


The remedy open to an English mortgagee is only by way of sale— 
Saradindu Mukherjee v Johar Lall AIR 1942 Cal 153 (158): 46 CWN 73: 
74 Cal LJ 61. In case the mortgagor binds himself, whether expressly or 
impliedly, to pay the money personally, the mortgagee will be entitled to get 
a personal decree also against the mortgagor under Order 34, rule 6 of the 
Code of Civil Procedure—Askaran Baid v Gobardhan Kobra AIR 1922 Cal 
52 (53): (1921)26 CWN 318: 70 IC 158. Where the Transfer of Property 
Act does not apply, an English mortgagee is entitled to sue for sale and 
foreclosure as in the English law. 


Clause (a) of sec. 67 provides that the remedy of a mortgagee by deposit 
of title deeds is to bring a suit for sale and not for foreclosure—Marcar v 
Sigg ILR (1886)2 Mad 239 (255) (PC). The Report of the Select Committee 
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in clause 49 states as follows: ‘As the present law is not clear regarding 
the rights and liabilities of parties to a mortgage by the deposit of title deeds, 
we have inserted a new section (sec. 96) applying to such mortgages the 
provisions applicable to simple mortgages. And sec. 96 makes the 
provisions of simple mortgages applicable to mortgages by the deposit of 
title deeds and make them govern the rights and liabilities of the parties 
to the mortgage. Sale is the remedy in terms of Order 34, rule 15 of the 
Code of Civil Procedure. To this end a suit is to be properly instituted under 
Order 34, rule 14 ‘in enforcement of the mortgage’. Two conditions are 
necessary to make Order 34, rule 14 applicable — (/) that the mortgagee’s 
claim arises under the mortgage; and (j) that the mortgagee in a given case 
is entitled to bring a suit for enforcement of his mortgage—Habib v 
Daulatram AIR 1956 Raj 121. The scheme of the Civil Procedure Code is 
such that after the date fixed in the decree for payment the relationship 
between the parties passes from the domain of contract into that of 
judgment. As a result the court is not bound to award interest at the contract 
rate, but may award such interest at a rate considered reasonable—WNi/moni 
v Baidyanath AIR 1957 Cal 140. 


It may be noted in this connection that Order 34, rule 14 contains a 
prohibition which cannot be circumvented by the assignment of the decree. 
Even the assignee-cum-decree-holder cannot execute the decree against 
the hypotheca—librahim v Nihalchand ILR 44 Bom 366. The reason is that 
the dictum of Tindall, CJ, in Booth v Bank of England[1840 CI 8 F 509 (540)] 
applies here: 'Whatever is prohibited by law to be done directly cannot 
legally be effected by an indirect and circuitous contrivance.’ 


(2) Kind of claim.—The hypotheca can be brought to sale in a properly 
framed suit for the enforcement of the mortgage. The policy of the law 
discountenances the procedure of sale of the hypotheca with the conse- 
quent extinction of the mortgagor’s interest in proceedings that deny him 
an opportunity to redeem, which he is entitled to under a sale decree. Order 
34, rule 14 replaces sec. 99 of the Transfer of Property Act. The object of 
this rule is to prevent the evil resulting from sales of mortgaged properties 
by mortgagees in execution of money decrees. In case such sales are 
allowed, the mortgagor will be summarily deprived of his right to redeem. 
According to the Privy Council, the principle of sec. 99, now incorporated 
in Order 34, rule 14, need not be applied to claims unconnected with the 
mortgage [Khiarajmal v Daim ILR (1905)32 Cal 296 (316): 32 IA 23]. Since 
this rule is enacted for the benefit of the mortgagor, he can accordingly 
waive it—Harak Chandas v Hyderabad State Bank AIR 1960 AP 56. 


(3) Sale in violation of the rule.—A sale held in contravention of Order 
34, rule 14 is not void, but voidable at the instance of the mortgagor or any 
other person interested in the equity of redemption—Sheo Darshan Singh 
v Kunwar Maheswar ILR (1935)10 Luck 293. In other words, the sale is valid 
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until it is set aside. Where the mortgaged property is sold in execution of 
a decree against the father in contravention of this rule, the son is entitled 
to bring a suit to avoid it—Ka/lyansundaram v Subramanya ILR 1954 Mad 
690: AIR 1954 Mad 675: (1954)1 MLJ 507: 1954 Mad WN 79 (DB). The effect 
of contravention of the rule is worked out as follows: 


(a) Stranger purchaser.—if a stranger purchases and the sale is 
confirmed, the equity of redemption is extinguished and the mortgagor 
cannot sue for redemption—Muthu v Karuppan ILR 30 Mad 313. The sale 
can be set aside only in execution proceedings—Mayan Pathuti v Pakuran 
ILR 22 Mad 347. 


(b) Mortgagee purchaser.—Where the mortgagee purchases the 
hypotheca in execution of a money decree, the mortgagor can still exercise 
the right of redemption—Kamini Debi v Rama Lochan Sircar (1870)5 Beng 
LR 450. The Privy Council referred to this case and observed in Mahabir 
Pershad v Macnaghten [16 IA 107: ILR (1889)16 Cal 682] that it could be 
supported only on the supposition that the mortgagee had no leave to bid 
at the court auction. And objection could be taken and sale set aside in 
execution proceedings—Ganesh Narain v Gopal ILR 41 Bom 357. It has 
been held by the Privy Council in Ganapathy v Krishnamachariar 34 MLJ 
463 (PC) that the question of the validity of the sale must be raised before 
and decided by the execution court and that a suit for redemption does not 
lie in case the sale has been confirmed. 


(c) Redemption holder.—A suit for redemption is not maintainable 
unless the sale is set aside first—Uttam Chandra v Rai Krishna ILR 
(1920)47 Cal 377 (FB): 55 IC 517. And this holds good even if the sons of 
the mortgagors were minors at the time of the mortgage suit and had not 
been properly represented by the guardian. The reason is that when the 
sale extinguished the father’s right of redemption, it also destroyed the son's 
right. Hence, the sons cannot redeem, unless the sale is set aside—Ganpat 
Lal v Bindbasini 47 |A 91. 


Once the sale deed is executed by the mortgagee, right to redemption 
of the mortgagor is extinguished. The mortgagee is not a trustee for the 
mortgagor and that sale under sec. 69 ofthe Transfer of Property Act cannot 
be questioned by the mortgagor except when there is fraud or collusion 
between the mortgagee and the purchaser. Low price, by itself, may lead 
to an inference of fraud, but the burden is on the mortgagor to plead and 
prove such fraud—Shri Bhagwandas v K. G. Purushottaman (1996)1 LW 
372 Mad (DB). 


(4) Sale and personal decree.—lIt is open to the mortgagee to sue for 
sale as well as for a personal decree in case he is entitled to both the reliefs. 
The procedure in such a case is laid down by Varadachariar, J, in 
Palaniappa Chettiar v Narayanan Chettiar [AIR 1936 Mad 34 (37) (FB)] as 
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follows: ‘A mortgagee’s suit for sale may comprise two reliefs — one by way 
of sale of the properties mortgaged and the other by way of a personal 
decree against the mortgagor for what may remain due after the mortgaged 
properties have been sold. Though the plaint prays for both the reliefs, the 
court is in the first instance expected to deal with the relief by way of sale. 
The plaintiff's right to the other relief is not tried either at this stage 
(preliminary decree), or even at the stage of a final decree. After ascertain- 
ment of the deficiency arising on the sale of the mortgaged properties, the 
court under Order 34, rule 6 takes up this portion of the plaint claim, tries 
the question whether the balance is legally recoverable “otherwise than out 
of the property soid” and passes a decree. Whether called a supplemental 
decree or by any other name, this is the only decree on this part of the claim 
in the plaint? When a personal decree is passed, it is not open to the 
mortgagee to execute the personal decree in the first instance by bringing 
to sale the properties of the mortgagor not included in the mortgage— 
Varadiah v Rajakumara Venkata Perumal 26 MLJ 83. 


However, the mortgagee can abandon the security and sue only on the 
personal covenant. Courts cannot insist on the mortgagee filing a mortgage 
suit when he does not want a mortgage decree—Chinnaswami v Kanniah 
Naidu 73 MLJ 920: AIR 1938 Mad 132. In case the suit is brought only on 
the personal covenant, the court can, under sec. 68(2), stay the suit and 
all proceedings therein unless the mortgagee abandons his security, and 
if necessary, retransfers the mortgaged property. However, a mortgagor 
cannot deny the mortgage and at the same time invoke the discretionary 
relief under sec. 68(2)—Nityanand Ghose v Rajpur Chhaya Bani Cinema 
Ltd. AIR 1953 Cal 208. 


2. Private sale.—The power to sell the hypotheca without the interven- 
tion of the court is a common incident of mortgages in England unless 
excluded or restricted by the mortgage deed. But in India the power of 
private sale of a hypotheca is conferred upon the mortgagee by sec. 69 of 
the Transfer of Property Act only in certain cases as specified therein. A 
power of sale inherent in a simple mortgage — sec. 58(b) — canbe exercised 
only through the intervention of the court. But sec. 69 deals with the power 
of a mortgagee to sell the mortgaged property without the intervention of 
the court—Kishanlal v Gangaram ILR (1890)13 All 28 (48) per Mahmood, 
J. This power is enjoyed by a mortgagee in Punjab, though the Transfer of 
Property Act has no application there—Kanhaya Lal v National Bank of 
India Ltd. AIR 1923 PC 114 (117): 75 IC 7: ILR (1923)4 Lah 284: 50 IA 162. 
The Trustees’ and Mortgagees’ Powers Act, 1866 in sub-sec. (1) of sec. 69 
has been deleted by the Repealing and Amending Act 48 of 1952. 


_ (1) Who may exercise the power.—Power of sale without the interven- 
tion of the court may be exercised in three cases only—(/) where it is an 
English mortgage and the parties to it are not Hindus, Muhammadans or 
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Buddhists or any sect gazetted; (/)) where the power of sale is conferred 
by the deed, and the mortgagee is the Government; and (ili) where the 
power of sale is conferred by the deed and the mortgaged property is 
situated within Calcutta, Madras, Bombay or any other notified town or area. 


The power of sale passes with the assignment of the mortgage so that 
it can be exercised by the assignee. If the mortgagee sub-mortgages his 
interest including the power of sale, the sub-mortgagee can exercise that 
power—Ram Krishna v Official Assignee AIR 1922 Mad 390. In such a case 
the proper person to exercise the power is the sub-mortgagee and not the 
original mortgagee— Stevens v Theatres Ltd.(1903)1 Ch 857:72 LJ Ch 764: 
88 LT 458: 19 TLR 334: 35 Digest (Repl) 560. There is nothing in sec. 69 
to prevent a mortgagor from giving to a second mortgagee a power of sale, 
even though he has not given it to the first mortgagee— Paramanand v 
Nannulal AIR 1942 Mad 232 (236). 


In a simple mortgage the power of sale must be actually conferred by 
the mortgage deed. A mere provision that the mortgagee 'shall have all the 
rights conferred upon a mortgagee by the Transfer of Property Act' is not 
sufficient to confer such a power. Where the mortgagee sells the mortgaged 
property he sells it against the wishes of the mortgagor. So the mortgagee 
is not acting as the agent of the mortgagor. And the mortgagor has a right 
to redeem unless the sale of the property is completed by registration in 
accordance with the Registration Act, 1908— Narandas v S. A. Kamtam AIR 
1977 SC 774: (1977)3 SCC 247:(1977)2 SCR 341. A mortgagee, who has 
contracted to sell in exercise of his power of sale and rescinds the contract, 
is not accountable to the mortgagor— Wright v New Zealand F.C. Associa- 
tion AIR 1939 PC 181: (1939)2 All ER 701. The words ‘power of sale’ in 
clauses (b) and (c) in sec. 69 refer to a clause to be included in the mortgage 
and must include the necessary steps to be taken. This power cannot be 
exercised if there are words making it invalid. A power of sale necessarily 
includes a power to postpone a sale. The power to buy or rescind or vary 
any contract of sale is not bad. The mortgagee cannot buy the property for 
himself —Mulraj v Nanumal AIR 1942 Bom 46 (48-9): ILR 1942 Bom 83: 
43 Bom LR 890. The mortgagee has the express power to sell when the 
deed says that the ‘mortgagee shall be entitled to cause mortgaged 
property to be sold as a defaulter by revenue sale’—State of Mysore v 
Basappa Naidu (1968) 1 Mys LJ 69. Justice Kay observed in Warner v Jacob 
[(1882)20 Ch D 220: 51 LJ Ch 642: 46 LT 656: 46 JP 436: 30 WR 731: 35 
Digest (Repl) 574] thus: ‘A mortgagee is, strictly speaking, not a trustee of 
the power of sale. It is a power given to him for his own benefit, to enable 
him the better to realise his mortgage debt.’ This was applied by the Madras 
High Court in Pichai Moideen v Chaturbhuja Das (1933)65 MLJ 491: AIR 
1933 Mad 736: 145 IC 1023. The power of sale should be exercised honestly 
and in good faith—Kennedy v Trafford 1897 AC 180: 1895-99 All ER Rep 
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408. The mortgagee exercising the power of sale under sec. 69 does not 
act as the agent of the mortgagor, but acts against him. Merely putting the 
property to auction does not extinguish the right of redemption—Narandas 
v S.A. Kamtam AIR 1977 SC 774: (1977)3 SCC 247: (1977)2 SCR 341. 


The requirement of good faith necessarily implies that the mortgagee 
cannot directly or through the medium of an agent or trustee himself 
become a purchaser of the property under the power—Pitamber v Vanmali 
ILR (1878)2 Bom 1. Thus a contract between the mortgagor and the 
mortgagee, which enables the latter to purchase the mortgaged property 
in exercise of the power of sale, has been held to be invalid when it forms 
part of the mortgage transaction— Egmore Benefit Society v Aburupammal 
(1943)1 MLJ 92. 


(2) Effect of sale under a power.—in Halsbury’s Laws of England the 
law on the point is stated thus: 'The effect of a sale under a power is to 
destroy the equity of redemption in the land and to constitute the mortgagee 
exercising the power of sale a trustee of the surplus sale proceeds (if any) 
after satisfying his own charge first, for the subsequent incumbrancers, and 
ultimately for the mortgagor. The estate, if purchased by a stranger, passes 
into his hands free of all the incumbrances’—Halsbury’s Laws of England, 
2nd Ed., Vol. 23, p. 442. This is what was stated by the Privy Council in Raja 
Kishendatt Ram v Rajah Mumtaz Ali Khan [(1879)6 IA 145]. 


(3) Conditions of exercise of power.—The power of sale can be 
exercised under clauses (a) and (b) of sub-sec. (2) of sec. 69 of the Transfer 
of Property Act, when (ù the principal money is not paid within three months 
after service of notice on the mortgagor, or (Ji) interest amounting to less 
than Rs. 500 is in arrear for three months or more. In the first case notice 
in writing must be served on the mortgagor or one of several mortgagors 
or on the transferee in case of transfer. But the mortgagor may waive his 
right to notice. And the notice is imperative—Babamiya vJehangir AIR 1941 
Bom 339. The notice is to be served on the assignee; but if the assignment 
takes place after the service of the notice on the mortgagor, no fresh notice 
is necessary for the assignee—Muncherji v Noor Mahomedbhoy ItR 
(1893)17 Bom 711.A first mortgagee exercising power of sale under sec. 
69 is not required to give any notice of sale to the second mortgagee, though 
the second mortgagee is a person under sec. 59A, who derives title from 
the mortgagor— Guruswamiah v Ramakrishna ILR (1964)1 Mad 735. 


It may be noted that sec. 69 empowers a mortgagee to sell the 
mortgaged property without the intervention of the court and this is distinct 
from the power of a simple mortgagee to cause the mortgaged property 
to be sold by a decree of the court. The provisions of sec. 29 of the State 
Financial Corporation Act, 1951 are similar to the power given to the 
mortgagee under sec. 69 of the Transfer of Property Act—Aose Potteries 
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v WB. Financial Corporation AIR 1986 Cal 277: (1985)2 Cal HN 274. A sale 
of the mortgaged property by the mortgagee in exercise of his power to do 
so under the mortgage deed is not invalid merely because the leave of the 
court was not obtained and the property was in the custody of a receiver 
appointed in a suit brought by a third party claiming title to the property— 
P Kasturi Bai v T. Varadan AIR 1982 NOC 84 (Mad). Under clause (b) of 
sub-sec. (2) of sec. 69 the power of sale can be exercised even if there is 
no default of payment of principal money. However, if the mortgage deed 
provides that the power of sale cannot be exercised unless default is made 
in the payment of the principal sum or any part of it on the day fixed for 
payment, the power cannot be exercised in violation of the covenant. And 
the fact that the interest has remained unpaid for three months will not entitle 
the mortgagee to sell the property—Jerup Teza & Co. v Peerbhoy AIR 1921 
Bom 421: (1921)23 Bom LR 1241: 64 IC 634. 


Section 69(2) is patterned after sec. 20 of the Conveyancing Act, 1881, 
now sec. 103 of the Law of Property Act, 1925. Where the notice is given 
to only one of the mortgagors, what passes under the sale held in pursuance 
of the section is the interest of all the mortgagors, if the power of sale is 
validly exercised. Where a property mortgaged by two brothers forming a 
joint family is sold under power of private sale, the sale cannot be 
challenged by sons born subsequent to the mortgage but before the sale— 
Yuvarajan v Mylapore Hindu Permanent Fund Ltd. (1975)2 MLJ 414. In the 
absence of an express stipulation in the mortgage deed, a notice need not 
be given to the assignee of a portion of the mortgaged property—A. S. 
Nadar v Indian Bank Ltd. AIR 1967 SC 1296: (1967)2 MLJ (SC) 62: (1967)2 
SCA 131: (1967)2 SCR 613: (1967)2 Andh WR (SC) 62. A long delay in 
holding the sale after the expiry of the period of notice does not make a 
fresh notice necessary—Mancherji v Noor Mahomedbhoy ILR (1893)17 
Bom 711. 


However, a power of private sale does not affect the mortgagee’s 
ordinary right of realisation of mortgage money by suit —Muthia/pet Benefit 
Fund v Devarajulu AIR 1955 Mad 455. The right under sec. 69 is 
independent of the right to have a receiver under sec. 69A and may be 
exercised even after a receiver has been appointed—Krishnammal v 
Krishna AIR 1956 Mad 424: ILR 1956 Mad 1174: (1956)2 MLJ 30. 


There was an idea at one time that the mortgagee was a trustee of the 
power for the mortgagor, but it is now settled law that the mortgagee 
exercises the power for his own benefit and the court will not interfere, 
simply because he is actuated by some indirect motive. If, therefore, the 
mortgagee takes pains to comply with the provisions of the power and acts 
in good faith, his conduct in regard to the sale cannot be impeached. Thus, 
if the mortgagee takes reasonable precautions to obtain a proper price, the 
mortgagor will not be entitled to any redress, simply because a larger sum 
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might have been obtained for the property, if the sale had been postponed— 
Warner v Jacob (1882)20 Ch D 220: 35 Digest (Repl) 574; Martinson v 
Clowes (1882)21 Ch D 857, on appeal (1885)52 LT 706 (CA): 35 Digest 
(Repl) 566; Farrar v Farrars (1888)40 Ch D 395 (CA); Kennedy v De Trafford 
1897 AC 180: 1895-9 All ER Rep 408; Hodson v Deans (1903)2 Ch 647: 
35 Digest (Repl) 568; cf. Muncherji v Mahomedbhoy ILR (1893)17 Bom 711; 
Chhabildas v Dayal(1907)34 IA 179: ILR 31 Bom 566. But the power must 
not be used for fraudulent purposes—Farrar v Farrars (1888)40 Ch D 395 
(CA): 58 LJ Ch 185: 60 LT 121: 5 TLR 164: 35 Digest (Repl) 558. 


An improper or irregular exercise of the power will not, however, 
invalidate the sale, though it will subject the mortgagee to a claim for 
damages either at the instance of the mortgagor or of his assigns including 
puisne incumbrancers—Madras Deposit etc. Society v Passanha ILR 
(1885)11 Mad 201; cf. Dicker v Angerstein (1876)3 Ch D 600; disting in Life 
Interest etc. Corporation v Hand-in-Hand etc. Society (1898)2 Ch 230. But 
the law will not protect a purchaser who buys with notice of an irregularity 
in the sale [Parkinson v Hanbury (1860)1 Dr 8 Sm 143; 2 De GJ8Sm 450; 
Chhabildas v Dayal (1907)34 IA 179: ILR 31 Bom 566], unless, perhaps, 
the irregularity is of such a description that the mortgagor could waive it, 
and the purchaser has no notice that it has not been waived. In Se/wyn v 
Gartit [(1888)38 Ch D 273, 285; see also Thomson and Holt, in re (1890)44 
Ch D 492. Cf. Jenkins v Jones (1860)2 Giff 99; Parkinson v Hanbury(1860)1 
Dr 8 Sm 143; 1867 LR 2 HL 1], Bowen,LJ, said: ‘If under the terms of a power 
of sale, the purchaser is relieved from enguiring whether the condition in 
a proviso had been complied with, and if the validity of the exercise of the 
power of sale depends upon a proviso which the mortgagor could in fact 
waive, | do not feel sure that the protection clause would not save him. In 
the case of Parkinson v Hanbury [(1860)1 Dr 8 Sm 143: 8 WR 575, on 
appeal (1865)2 De GJ&Sm 450, affirmed 1867 LR 2 HL 1: 36 LJ Ch 292: 
16 LT 243: 20 Digest (Repl) 295] the purchaser not only knew that no notice 
had been given, but he knew that there could be no waiver because the 
mortgagor was dead and had no personal representative. But does that 
apply to a case where the notice might have been waived? | should like 
to consider that question further before deciding it. 


A mortgagee, who sells under a power, is precluded from buying the 
property himself. For a man cannot sell to himself either in his own person 
or in the person of another. But an abortive sale in professed exercise of 
the power does not destroy or exhaust it—-Henderson v Astwood 1894 AC 
150 (PC): 35 Digest (Repl) 566. A sale by the mortgagee, however, to a 
corporation of which he is a member is not either in form or in substance 
a sale to himself, a corporate body being distinct from the persons 
composing it. Such a transaction, therefore, is not reached by the rule that 
a mortgagee cannot sell to himself either alone or with others; nor will the 
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sale be set aside merely because there may be a conflict between the 
interest and duty of the mortgagee. But there may be circumstances 
attending the sale which would throw upon the purchaser the burden of 
sustaining the transaction—Farrars v Farrars (1888)40 Ch D 395 (CA): 35 
Digest (Repl) 558. An agent employed by the mortgagee in conducting the 
sale labours under the same disability as his principal. For it is the duty of 
the agent to obtain the best possible price for the property, but his interest 
as purchaser would be to pay the least possible price for it [Martinson v 
Clowes (1882)21 Ch D 857: 35 Digest (Repl) 566; cf. Pitambar v Vanmali 
ILR (1875)2 Bom 1; Hodson v Deans (1903)2 Ch 647: 35 Digest (Repl) 568. 
Disting. Nutt v Easton (1899)1 Ch 873; affd. (1900)1 Ch 29: 35 Digest (Repl) 
574, where the agent was not employed by the mortgagee to sell the 
property]. 

(4) Validity of sale and mortgagor’s protection.—Section 69(3) 
makes the purchaser's title ‘unimpeachable’ and at the same time awards 
‘damages’ to the mortgagor in cases of unauthorised, improper or irregular 
exercise of the power of sale. This sub-section is taken almost verbatim from 
sec. 21(2) of the Conveyancing Act, 1881, now sec. 104(2) of the Law of 
Property Act, 1925. 


(a) Sale.—A mortgagee exercising a power of sale must take as much 
care as an owner would reasonably take in the sale of his own property. 
He must not look after his own interest alone, nor should he recklessly 
sacrifice his mortgagor's property. The property may be sold privately or 
by public auction — in the latter case reasonable publicity should be given 
to the sale—Chabildas v Dayal (1904)6 Bom LR 557. No depreciatory 
condition should be imposed so as to shy off intending purchasers. If the 
auction purchaser fails to pay the balance of the purchase price within the 
stipulated time, time being of the essence of the contract, the mortgagee 
has a right to resell the property and the auction purchaser cannot get a 
decree either for specific performance or for damages—P S. Duraikanoo 
v M. Saravana Chettiar AIR 1963 Mad 468. And the court will not interfere 
merely to prevent the exercise of the power of sale contrary to the wishes 
orinterests of the mortgagor, or even if the mortgagee seeks some collateral 
object other than the payment of his debt—P L. Chakrapani Naidu v T. Gopal 
Mudaliar AIR 1973 Mad 8. An English mortgagee cannot be restrained by 
- an injunction from exercising his power of sale merely because a suit for 
redemption has been filed against him by the mortgagor—Jagjivan v 
Shridhar ILR (1878)2 Bom 252. 


(b) Grounds for impeaching the sale.—ff the property is purchased 
by the mortgagee himself benami, the sale is void—Vallabhdas v 
Pranshankar AIR 1929 Bom 24 (26). If a deed of mortgage for Rs. 1,500 
confers a power of sale on the mortgagee, who advances a further sum 
of Rs. 800 on an equitable mortgage, he can exercise the power of sale 
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only in respect of Rs. 1,500—Rarnkrishna v Official Assignee AIR 1922 Mad 
390. Where a mortgagee exercised the power of sale in a wrong and 
improper manner contrary to the terms of the contract, the mortgagor can 
bring a Suit for an injunction restraining the mortgagee’s power of the sale. 
And this equitable relief by way of injunction cannot be refused merely 
because the mortgagor was unable to pay in the past and might be unable 
to pay in the future—Babamiya v Jehangir AIR 1941 Bom 339 (344). A sale 
is impeachable where the purchaser had notice of the improper exercise 
of the power prior to the sale of property [Chabildas v Dayal (1904)6 Bom 
LR 557], or where the power of sale is exercised in a fraudulent or improper 
manner contrary to the terms of the mortgage—Clara Mookherjee v 
Surendra Manila! Mehta AIR 1963 Mad 208]. Thus in Chabildas v Dayal 
[ILR (1907)31 Bom 566 (PC): 34 IA 179], the sellers (mortgagee's agents) 
suddenly stopped the sale and the bidders went away from the place of 
auction on the supposition that the sale was over, but the purchaser was 
present. It was held by the Privy Council in Chabildas v Dayal [ILR (1907)31 
Bom 566 (PC): 34 IA 179] that the purchaser had been affected with the 
notice of the impropriety of the sale, and that the sale being mala fide must 
be set aside. Where a person purchases a part of the mortgaged property 
with the knowledge that the mortgagee is entitled to sell the property without 
the intervention of the court, he cannot challenge the validity of sale for want 
of notice to him when it has been sold with notice to the mortgagor, neither 
can he claim under sec. 51 of the Transfer of Property Act the value of the 
improvement made—A.S. Nadar v Indian Bank Ltd. AIR 1967 SC 1296: 
(1967)2 MLJ (SC) 62: (1967)2 SCA 131: (1967)2 SCR 613: (1967)2 Andh 
WR (SC) 62. - 


(c) ‘Remedy to damages'.—n the absence of fraud, the mortgagor's 
only remedy is in damages against the mortgagee—Govindswami v 
Pukhiraj AIR 1940 Mad 903. In the mortgagor's suit for an injunction 
restraining the mortgagee from putting the mortgaged property to sale, the 
purchaser of the property at an improper sale by the mortgagee cannot be 
impleaded. And in the purchaser’s suit for possession, the mortgagor- 
defendant's plea that the purchaser is the mortgagee’s nominee is not 
barred under sec. 69(3)—V. P Padmavati v P S. Swaminatha lyer AIR 1975 
Mad 343: (1975)2 MLJ 27. 


(5) Appropriation of sale proceeds.— Section 69(4) is identical with 
sec. 21(3) of the Conveyancing Act, 1881,.now sec. 105 of the Law of 
Property Act, 1925 with the omission of the words 'in the absence of a 
contract to the contrary'. The surplus sale proceeds should be held by the 
mortgagee in trust for the mortgagor as stated by Seshagiri Aiyar, J, in Pichu 
Vadhiyar v Secretary of State for India [ILR (1 917)40 Mad 767: 38 IC 986]. 
The Privy Council in Raja Kishendatt Ram v Raja Mumtaj Ali Khan [6 IA 
145: ILR (1880)5 Cal 198] decided that a mortgagee clothed with the power 
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of sale should hold the surplus sale proceeds in trust for the mortgagor. But 
the subsequent encumbrancers must be paid before the mortgagor and the 
mortgagee, if has notice of these subsequent encumbrancers, is liable to 
them—West London Commercial Bank v R. P Building Society (1885)29 
Ch D 954 (CA): 54 LJ Ch 1081: 53 LT 442: 1 TLR 609: 35 Digest (Repl) 
587. 


3. Partial foreclosure or sale.—li is seen that a mortgage cannot be 
redeemed piecemeal, and the same remark holds good of foreclosure 
though it is open to the mortgagees to sever their interests under the 
mortgage, but this can only be done with the consent of the mortgagor. In 
the absence of any such consent, it is a well-established rule that a person, 
who is eniitled only to a part of the mortgage money, cannot bring an action 
only to foreclose a corresponding or any other part of the mortgaged estate 
(Sec. 67(d), Transfer of Property Act; Palmer v Earl of Carlisle (1823)1 Sim 
8 St 423: 35 Digest (Rep]) 622; Bhora v Abilah (1868)10 WR 476; Norender 
v Dwarka ILR (1877)3 Cal 397; Bishan v Manni ILR (1876)1 All 297; 
Chandika v Pokhar ILR (1880)2 Ail 906; Parsotam v Chiranji ILR (1886)9 
All 68; but see Ram v Uhmed (1853) SD NWP 91, and the case cited there; 
Banee v Bharut 1847 SD NWP 269; disting. Hunooman v Kalee 1864 WR 
285: Bisheshar v Laik ILR (1883)5 Ali 257; Mahadaji v Gunpatshet ILR 
(1890)15 Bom 257; Sheo v Sheodan ILR (1905)28 All 174; Venkata v 
Srinivasa ILR (1905)28 Mad 555. Such a suit may be brought where there 
has been a severance by a decree of court binding on the mortgagor— 
Vijayabhushanammal v Evalappa ILR (1914)39 Mad 17; cf. Rashidunnissa 
v Muhammad ILR (1912)34 All 474. So in the case of a contributory 
mortgage, where only a part of the principal money is advanced by one of 
the mortgagees, the security cannot be enforced against a proportionate 
part of the mortgaged land [Achumbheet v Bhugwant (1869)1 NWP 161. 
In this case the transaction was treated as inchoate and incomplete. Cf. 
Subba v Devu ILR (1894)18 Mad 126]. As a general rule, however, a 
mortgage bond does not cease to be enforceable, merely because a part 
only of the money mentioned in the bond has been advanced, the 
mortgagee being entitled to a decree for foreclosure upon the footing of the 
money actually advanced [Motichand v Sagan (1904)6 Bom LR 690; 
Bajrangi v Udit(1906)10 CWN 932; Rajai v Pandla ILR (1911)35 Mad 114; 
Rashik v Ram ILR (1912)34 All 273; cf. Abdul v Kader (1918)35 MLJ 740], 
where the mortgage deed was registered and possession given to the 
mortgagee but the mortgage money was not paid]. But where one of two 
joint mortgagees acguires the eguity of redemption in the mortgaged 
estate, the other mortgagee may foreclose for his share of the debt 
[Hunooman v Kalee 1864 WR 285; Inu v Naimuddin (1906)3 CLJ 377]. 


(1) Indivisibility of security. —Sec.67(d) of the Transfer of Property Act 
enjoins that the principle of indivisibility of the mortgage security can no 
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more be trenched upon by the mortgagee than it can be by the mortgagor. 
This is the corollary to sec. 60(5). Tne reason for this rule is that the 
disintegration of the mortgage security would result in great injustice to the 
mortgagee. And this is explained by the Privy Council in N//kanta v Suresh 
[(1885)12 Cal 414 (PC): 12 IA 171]. A mortgage is indivisible and if all the 
parties entitled to a share in the money due on the mortgage are not upon 
the record, the suit must be dismissed in its entirety [Gobinda v Jamaluddin 
AIR 1933 Cal 621: ILR 60 Cal 777: 37 CWN 478]. The proper remedy of 
the part-mortgagee, in case he fails to obtain the other mortgagee's consent 
to the suit, is to join them as co-defendants and sue to realise the whole 
mortgage debt [Jamna Das v Mani Ram AIR 1936 Pat 439 (441)]. And the 
leading case on the point is Sunitibala Debi v Dhara Sundan [AiR 1919 PC 
24 (26)] in which the law is laid down by the Privy Council thus: “Where a 
mortgage is made by one mortgagor to two tenants-in-common, the right 
of either mortgagee, who desires to realise the mortgaged property and 
obtain payment of the debt, if the consent of the co-mortgagee cannot be 
obtained, is to add the co-mortgagee as a defendant to the suit and to ask 
for the proper mortgage decree, which would provide for all the necessary 
accounts and payment, excepting that there could be no judgment for a sum 
of money entered as between the mortgagee defendant and the mortgagor, 
This was followed in Gopalaswami v Nataraja [AIR 1948 Mad 17] in which 
one co-mortgagee impleaded the other co-mortgagee in a suit and gota 
decree passed. It was held that the defendant-mortgagee's right is not 
automatically extinguished on the passing of a decree in favour of the 
plaintiff-co-mortgagee irrespective of the judgment given and the language 
of the decree passed in it and irrespective of whether or not the right of the 
co-mortgagee was the subject of adjudication. 


Even after the Privy Council decision in Sunitibala Debi's case [AIR 1919 
PC 24], there has been a conflict of judicial opinions. According to one class 
of cases [Lachmi Narain v Babu Ram AIR 1935 All 391 (396); Bansiram 
Jeshamal v Naga Ayyar AIR 1930 Mad 985; Kailasa Ayyar v Sundaram 
Pattar AIR 1942 Mad 205 (207-8)], where the consent of the other co- 
mortgagees cannot be obtained, one of the mortgagees need not sue for 
the recovery of the whole of the mortgage money, but may sue only for his 
share by proceeding against the whole property and making other co- 
mortgagees defendants. It has been made clear that such a suit does not 
violate clause (d) since it is a suit by a person interested in part only of the 
mortgage money relating to the whole of the mortgaged property and not 
to a corresponding part of it [Arunachalam v Ramaswamy AIR 1928 Mad 
933 (939)]. According to the contrary view [ Satindranath v Jatindranath AIR 
1927 Cal 425 (426); Ram Sarup v Kunji Lal AIR 1935 All 263; Ram Chandra 
Ayyar v Shivaram Ayyar AIR 1936 Mad 895 (897)], one of several 
mortgagees cannot sue for his share of the mortgage money but must sue 
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for the whole amount. In both the classes of cases, however, the amount 
which the plaintiff will get out of the sale proceeds of the entire property 
will not be the whole amount realised, but only the amount proportionate 
to his share in the mortgage money [Sat Narain v Ganga Pershad (1909)1 
Ind Cas 117 (118) (DB) (Ali)]. Held by the Supreme Court in Soli Restonji 
v Gangadhar Khemka [AIR 1969 SC 100] that where a prior mortgagee files 
a suit impleading the pusine mortgagee and the claim of the prior 
mortgagee is satisfied by the mortgagor before sale, the pusine mortgagee 
in entitled to institute a separate suit, because the earlier suit was not for 
his benefit. 


(2) Severance of security.—There is, however, one exception to the 
rule against partial foreclosure or sale. This is a severance of the security. 
And the interests of the mortgagees under the mortgage can be severed 
with the consent of the mortgagor—Lachmi Narain v Babu Ram AIR 1935 
All 391 (394). In such a case one of the mortgagees can file a suit fora 
portion of the mortgaged property corresponding to his interest in the 
mortgage money—Narayan Sao v Mt. Chattibai AIR 1937 Nag 262 (264). 
Besides, he can sue for the recovery of his share in the mortgage money, 
not by foreclosure or sale of the entire property, but only by foreclosure or 
sale of the portion corresponding to his interest in the mortgage money— 
Narayan Sao v Mt. Chattibai AIR 1937 Nag 262 (264). The rule in clause 
(b) is meant for the benefit of the mortgagor and if he consents to the 
severance of interests of different mortgagees, the prohibition does not 
apply—Jauhari Singh v Ganga Sahai AIR 1919 All 275 (276). If the 
severance of the interests of the mortgagees took place in any other lawful 
mode legally binding on the mortgagor, the latter cannot resist a suit to sell 
a portion of the mortgage money on the basis of such severance— Vijaya 
Bhushanammal v Evalappa Mudaliar AiR 1915 Mad 344 (DB). 


The severance of the security may take place in the following ways: 


(a) By a decree of the court.—i a co-mortgagee’s share of the debt 
is discharged, the other can sue for his share—Sadashiv v GovindAIR 1945 
Bom 351: ILR 1945 Bom 390. 


(b) With the mortgagor's consent. — in Low and Co. v Pulin Behari 
Lal [AIR 1933 Cal 154], the lessor of a coal mine had a charge for royalty 
due under the lease. The lessee took a partner and a deed of partition was 
executed with the declaration of their shares in the leasehold. Atthe reguest 
of the partners the lessor opened separate accounts for each partner as 
being each liable for a share of the royalty. It was held that this effected a 
- severance of the security. Accordingly the lessor could enforce the charge 
against each sharer to the extent of his share. 

(c) By the mortgagee splitting his claim.—t is open to the mortgagee 
to split up his mortgage and distribute the liability over different portions of 
the hypotheca—Kamaksha v Ramzan AIR 1945 Pat 106. 
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4. Rule against foreclosure or sale.—it should be noticed that a 
mortgagee, who is also a trustee, will not be allowed to foreclose, for, as 
trustee, it is his duty to make the most of the trust property for the benefit 
of the cestui que trust—Tenant v Trenchard (1869)4 Ch App 537: 38 LJ Ch 
169, subsequent proceedings (1872)4 LJ Ch 779: 47 Digest (Repl) 260. 
Sale and not foreclosure is also the proper remedy in the English law, where 
the security is vested in the mortgagor as the legal representative of the 
mortgagee, and it is likely to prove deficient. But there is no such 
qualification in the Transfer of Property Act, which absolutely prohibits a 
foreclosure in such cases—Sec. 67, clause (b), Transfer of Property Act; 
cf. Lucas v Seale (1740)2 Atk 56: 35 Digest (Repl) 626. 


Again, in the case of a mortgage of a public undertaking, both sale and 
foreclosure are equally forbidden—Sec. 67, Transfer of Property Act, clause 
(c). In the absence of any provision for the transfer of its statutory powers 
and obligations from a public body to any other person, it would be 
manifestly contrary to the policy of the legislature to permit creditors to issue 
execution and thus destroy the undertaking. But the legislature may 
undoubtedly provide for such a transfer, and this has actually been done 
by the Dominion Parliament in Canada, though even there a railway 
undertaking may only be taken in execution as an integer and cannot be 
disintegrated by piecemeal sales—Aedfield v Corporation of Wickham 
(1888)13 App Cas 467. See also Central Ontario Railway v Trust etc. 
Company 1905 AC 576. 


The reasons for prohibiting the sale or foreclosure of such undertakings 
are fully explained in the leading case of Gardner v London etc. Railway 
Company [1886 LR 2 Ch 201], where Lord Cairns says: ‘The object and 
intention of Parliament, however, in the case of each of these. various 
undertakings was clearly to create a railway which was to be made and 
maintained by which tolls and profits were to be earned, which was to be 
worked and managed by a company according to certain rules of manage- 
ment, and under a certain responsibility. The whole of this, when in 
operation, is the work contemplated by the legislature, and Jt is to this that, 
in my opinion, the name of “undertaking” is given. Moneys are provided for, 
and various ingredients go to make up the undertaking; but the term 
“undertaking” is the proper style, not for the ingredients, but for the 
completed work, and it is from the completed work that any return of moneys 
or earnings can arise. It is in this sense, in my opinion, that the undertaking 
is made the subject of a mortgage. Whatever may be the liability to which 
any of the property or effects connected with it may be subjected through 
the legal operation and consequences of a judgment recovered against it, 
the undertaking, so far as these contracts of mortgage are concerned, is, 
in my opinion, made over as a thing complete or to be completed; as a going 
concern with internal and parliamentary powers of management not to be 
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interfered with; as a fruit-bearing tree, the produce of which is the fund 
dedicated by the contract to secure and to pay the debt. The living and going 
concern thus created by the legislature must not, under a contract pledging 
it as security, be destroyed, broken up, or annihilated. The tolls and sums 
of money ejusdem generis, that is to say, the earnings of the undertaking, 
must be made available to satisfy the mortgage; but, in my opinion, the 
mortgagees cannot, under their mortgages or as mortgagees — by seizing, 
or calling on this court to seize, the capital or the lands or the proceeds of 
sales of land, or the stock of the undertaking, either prevent its completior 
or reduce it into its original elements when it has been completed’ —1886 
LR2Cnh 216, 217. See also Furness v Caterham Rallway Co.(1858)25 Beav 
614: Blaker v Herts and Essex Waterworks Company (1889)41 Ch D 399: 
10 Digest (Reissue) 894; Barton-upon-Humber and District Water Com- 
pany, in re (1889)42 Ch D 585; Marshall v South & Co. (1895)2 Ch 36 (CA): 
46 Digest (Repl) 314, overruling Bartlett v West Metropolitan Tramways 
(1893)3 Ch 437. 


(c) Right to Possession 


This relief is available to the usufructuary mortgagee. This may arise in 
two ways. If the hypotheca is not placed in his possession or if after his 
possession there has been an ouster or loss of possession, a usufructuary 
mortgagee is entitled to sue for possession. However, he is not bound to 
sue for recovery of the whole of the property though he is entitled to do so— 
Srinivasa Swami v Atmaram 19 MLJ 280. in the case of the mortgagee’s 
dispossession even the mortgagor can sue the trespasser for recovery of 
the hypotheca—Govindan Nambudri v Sooppiatath Amed76 MLJ 646. And 
the reason is that the mortgagor has a statutory duty to put the mortgagee 
in possession. Mesne profits may be claimed in this suit for possession— 
Mohindeen Rowther v Jayarama Aiyar 40 MLJ 38. However, in the 
mortgagee’s suit for possession, neither the mortgagor nor a claimant 
through him is entitled to redeem the property—WMattapalli Razu v Venkata 
Raghavaiah (1945)1 MLJ 212: ILR 1945 Mad 803. 


(d) Right to Appointment of a Receiver 


Section 69A follows the provisions of the English Acts. Thus sub-secs. 
(1) and (3) to (8) correspond to secs. 101(1)(iii) and 109 of the Law of 
Property Act, 1925. Sub-sec. (2) with some variations corresponds to secs. 
12 and 15 of the of the Trustees’ and Mortgagees’ Powers Act (XXVIII of 
1866). Sub-sec. (9) follows sub-secs. (3) and (4) of sec. 101 of the Law of 
Property Act. Sub-sec. (10) is analogous to sec. 34 of the Trusts Act II of 
1882. Sec. 69A covers a case in which it is alleged by the mortgagor that 
there is no debt outstanding or that the mortgage has become time-barred 
and so there should be no receiver— Venkatanarayan v Champalal ILR 
1954 Mad 1231: AIR 1954 Mad 896: (1954)2 MLJ 47. 
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1. Procedure of appointment.—Under sub-sec. (2), the mortgagee 
can appoint as receiver (/) a person named in the mortgage deed and able 
and willing to act as such; or (ii in case no person is named or if all named 
persons are unable or unwilling to act or are dead, then any person to whose 
appointment the mortgagor agrees. Failing such an agreement the mort- 
gagee can apply to the court for the appointment of a receiver. A receiver 
can be removed from office with the consent of the mortgagor and 
mortgagee expressed in writing and signed by both. ln case such a consent 
fails, he can be removed by the court on application by either party. 


The mortgagee cannot appoint a receiver until the power of sale is 
exercisable under sec. 69(2). In case of default of payment of the principal 
the mortgagee is to wait until the expiry of three months after the service 
of notice. And this power is exercisable even after the mortgagee has gone 
into possession—Refuge Assurance Co. v Pearlberg (1938)3 All ER 231: 
35 Digest (Repl) 600. Generally, a receiver is not appointed by the court 
after the final decree has been passed—Renula Bose, in re 42 CWN 266: 
AIR 1938 Cal 93. This power under sec. 69A is independent of the power 
of sale recognised under sec. 69, which may be exercised even though a 
receiver has been appointed—Krishnammal v N. Krishna (1956)2 MLJ 30: 
AIR 1956 Mad 424. 


2. Position of the receiver.—Under clause (3) the receiver is deemed 
to be an agent of the mortgagor, who is solely responsible for his acts and 
defaults, unless the mortgage otherwise provides—Matilal v Eastern 
Mortgage & Agency Co. (1920)25 CWN 265: AIR 1921 PC 118. However, 
he is accountable not to the mortgagor but to the mortgagee—Cohen v 
Bindyanath (1938)40 CWN 1270: AIR 1938 Cal 507. Indeed it is a fiction 
that the receiver is an agent of the mortgagor. Hence this fiction cannot be 
extended so as to make a contract entered into by the mortgagor binding 
upon the receiver— Radhakrishna v Thiravenkataiah ILR 1963 Mad 681: 
AIR 1963 Mad 449. The agency may be modified by the terms of the deed— 
Richards v Kldderminster Corporation(1896)2 Ch 212 (220): 65 LJ Ch 502: 
74 LT 483: 12 LTR 340: 35 Digest (Repl) 600. The mortgagee has no liability 
for the receiver. And this is an advantage to the mortgagee who gains by 
appointing a receiver instead of himself going into possession—Mason v 
Westoby (1886)32 Ch D 206: 55 LJ Ch 507: 54 LT 526: 35 Digest (Repi) 
591. If the receiver makes part payment of the debt, that saves the bar of 
limitation—Hale, Re, Lilley v Foad(1899)2 Ch 107 (CA): 1895-9 All ER Rep 
902. 


A mortgagee-in-possession is responsible for prudent management and 
liable to account for wilful default. To avoid this liability and at the same time 
to preserve the advantages of possession, the institution of 'receiver' grew 
up in England. At first the mortgagor used to appoint a receiver. Thereafter 
the deed provided for the appointment of a receiver by the mortgagee on 
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behalf of the mortgagor so as to make him the mortgagor's agent. A receiver 
may also be appointed by the court. In neither case is the mortgagee liable 
for wilful default as he would be if he pursued the alternative remedy of 
taking possession himself. Since the receiver is the agent of the mortgagor, 
his possession cannot be adverse to the mortgagor—Hale, Re, Lilley v 
Foad (1899)2 Ch 107 (CA): 1895-9 All ER Rep 902. There is, however, a 
difference between the position of a receiver under sec. 69A and that of 
a receiver appointed in a suit by the court. A receiver appointed under sec. 
69A is the agent of the mortgagor. On the other hand, a receiver appointed 
by the court is neither the representative nor the agent of any party to the 
action. His appointment by the court is for the benefit of all the parties and, 
therefore, he holds the property for the benefit of those ultimately found to 
be the rightful owners—Gopal Das v Phulchand AIR 1946 Cal 357: 50 CWN 
229. And his possession is the possession of the court, and the possession 
of the court by the receiver is the possession of all the parties according 
to their rights—Rao Karan v Raja Bakar Ali ILR 5 All 1 (PC). 


3. Court appointment.—A receiver, as observed by the Supreme 
Court, ‘is an officer of court and is not a particular agent of any party in the 
suit, notwithstanding that in law his possession is ultimately treated as 
possession of the successful party on the termination of the suit. To treat 
such receiver as plaintiff's agent for the purpose of initiating adverse 
possession by the plaintiff would be to impute wrongdoing to the court and 
its process’ [Jiban Krishna v New Beerbhum Coal Co. Ltd. (1960)2 SCR 
198: AIR 1960 SC 297: (1960)1 MLJ (SC) 96: (1960)1 Andh WR (SC) 96. 


Under Order 40, rule 1 of the Code of Civil Procedure, 1908, the court 
may appoint a receiver if it appears just and convenient. Such a receiver 
may be appointed in the case of an English mortgage if the property is (i) 
in jeopardy [Weatherall v Eastern Mortgage Agency Co. (1911)13 Cal LJ 
495: 9 IC 985], or (iù insufficient to pay the incumbrances [Rameshwar 
Singh v Chunilal ILR (1920)47 Cai 418: 56 IC 839], or (ñi) if the interest 
is in arrear [Khubsural Koer v Saroda(1911)16 CWN 126: 12 1C 165]. These 
considerations apply equally to a mortgage by deposit of title deeds—Ram 
Kumar v Chartered Bank (1925)41 Cal LJ 203: AIR 1925 Cal 664. In the 
case of a simple mortgage, there is a conflict of judicial opinions. According 
to the Patna and Allahabad High Courts, a simple mortgagee cannot in a 
suit for sale ask for the appointment of a receiver. And this follows from the 
interpretation of Order 40, rule 1(2) of the Code of Civil Procedure, under 
which the court Is not authorised ‘to remove from the possession or custody 
of property any person whom any party to the suit has not a present right 
so to remove’. Thus Thom, J. observes in Anandila! v Ram Sarup [AIR 1936 
All 495 (FB); Narsingha Charan v Rajniti AIR 1932 Pat 360]: ‘itis not open 
to the courts to appoint a receiver to mortgaged property if there be no party 
to the suit who has a right to have the mortgagor removed from possession: 
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In other words, a simple mortgagee not being entitled to possession cannot 
have the mortgagor's possession ousted by a receiver. On the other hand, 
acontrary view has been held by the Bombay, Madras [Damodar Moreshwar 
v Radhabai ILR 1939 Born 82: AIR 1939 Born 54; Ponnu Chettiar v 
Sambasiva lyer64 MLJ 682: AIR 1933 Mad 293] and Calcutta [ILR (1920)47 
Cal 418 (424): 56 IC 839; see also State Bank of Indla v Podar Mills AIR 
1989 Bom 21] High Courts. They hold that a simple mortgagee can have 
a receiver appointed. The above interpretation overlooks the fact that the 
mortgagor is a party to the suit, and can remove himself from possession. 
It has been observed by the Calcutta High Court in Rameswar Singh v 
Chunilal [ILR (1920)47 Cal 418 (424): 56 IC 839; see also State Bank of 
Indla v Podar Mills AIR 1989 Bom 21]: ‘Whether the mortgagee is or is not 
entitled to possession, he may invite the court to appoint a receiver, if the 
demands of justice require that the mortgagor should be deprived of 
possession. 


4. Powers of the receiver.—The power is implied not only in English 
mortgages, but in the mortgages referred to in sec. 69(1)(b) and (c) where 
there is an express power of sale. The receiver is appointed of the income 
of the mortgaged property and, under sub-sec. (4), he has full powers of 
recovery in the name of the mortgagor or the mortgagee and to give 
effectual receipts. A person tendering money to him under sub-sec. (5) need 
not inquire into the validity of his appointment. A receiver appointed by the 
debenture-holders is entitled to possession as against the liquidator— 
Studds (Joshua) Ltd., Re, Barney v Joshua Stubbs (1891)1 Ch 475 (CA): 
51 Digest (Repl) 614. But the receiver cannot let out the mortgaged property 
on ‘leave and licence’ basis—Sakamari Steel and Alloys Ltd. v State 
Industrial and Investment Corporation AIR 1979 Born 66: 1979 Mah LJ 737. 
Sub-sec. (6) fixes the receivers remuneration. It is 5% on the gross 
collections, unless a lower rate is fixed in the mortgage deed. And this 
remuneration covers all costs, charges and expenses incurred by him as 
the receiver. The receiver has powers under sub-secs. (7) and (8) to insure 
the property against fire and to execute necessary and proper repairs as 
per written directions of the mortgagee. It is, however, made clear by sub- 
sec. (9) that the exercise of powers by the receiver is subject to the terms 
of the mortgage deed. Sub-sec. (10) confers on the parties the same right 
to apply for directions on management or administration as a trustee has 
under sec. 34 of the Trusts Act, 1882. 


5. Effect of receiver appointment.—The effect is not enlarged by the 
appointment of a receiver. In an English mortgage the rents and profits from 
the mortgaged land form part of the mortgage and the mortgagee is entitled 
to them—/mperlal Bank of India, in re AIR 1940 Cal 429: ILR (1940)1 Cal 
197. Similarly a mortgagee by deposit of title deeds is entitled to ‘accruing 
rents and profits in the hands of the receiver—Ally Ramzan v Balthazar 
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& Son Ltd. AIR 1936 Rang 290. The point to note is that a simple mortgagee 
or a mortgagee by deposit of title deeds is entitled to no charge over the 
collected rents and profits. Since he is a diligent creditor, he is given a 
preferential right as against other creditors [Maharaja of Pithapuram v 
Gokuldass ILR (1931)54 Mad 565: AIR 1931 Mad 626], or subsequent 
mortgagees [Rameshwar Singh v Chuni Lal ILR (1920)47 Cal 418: 56 IC 
839]. However, this preferential right is not available against the State— 
Sambasiva Chettiar v Secretary of State (1940)1 MLJ 429: AIR 1940 Mad 
703. 


(e) Right to Personal Remedy 


Section 68 of the Transfer of Property Act deals with the personal liability 
of the mortgagor for the mortgage money. The mortgagor may, in the 
mortgage contract itself, bind himself to pay the amount and the personal 
liability would fall under clause (a) by the terms of the contract. But it may 
also arise under clause (b), (c) or (d) independent of such contractual 
obligation—Ramnarain Singh v Adhindranath AIR 1916 PC 119 (120): ILR 
(1917)44 Cal 388: 44 IA 87: 38 IC 932; Mon Koch v Guneswari Bora AIR 
1968 Assam 10. As observed by the Calcutta High Court in Sukhadakanta 
v Jogineekanta [AIR 1934 Cal 73 (76)] clause (a) gives the mortgagee a 
right ex contractu; clause (b) a right on equitable grounds; and clauses (c) 
and (d) a right ex delicto. 


1. Suit on personal covenant.—lIf the mortgagor binds himselfto repay 
the mortgage money, the mortgagee is entitled to sue on the covenant for 
recovery of the money personally from the mortgagor—Benoy Krishna Deb 
v Debendra Kishore Nandy (1911)9 Ind Cas 660 (661) (DB) (Cal)]. And the 
covenant may be express or implied. A personal covenant to pay the 
mortgage money, i.e. a covenant to pay apart from the mortgaged property 
must be presumed to exist in all mortgages, unless there is something in 
the nature or term of the mortgage to negative it—Wahidunnissa v 
Gobardhan ILR (1900)22 All 453 (461); Sochet Singh v Hadayat Ullah AIR 
1932 Lah 630 (632). Thus it is evident from the nature of a usufructuary 
mortgage or a mortgage by conditional sale that no personal liability to pay 
is implied in it—Lalai Ram v Anant Ram 1892 All WN 66 (67). The 
mortgagee’s remedy in such cases is generally intended against the 
mortgaged property. The test is to find out if the mortgagor has ‘bound 
himself’ to pay the amount. Generally if a remedy is limited to a particular 
mode of recovery, or a promise to pay out of a particular fund or in a 
particular manner, the personal liability is excluded. There is no personal 
liability even if the mortgagor has stated in the mortgage deed that he will 
pay the money—Shiam Sundar v Dilganjan Singh AiR 1917 Oudh 230 
(232). Thus where a mortgagor covenants to pay the amount in three years 
and in default thereof the mortgagee is entitled to sue for foreclosure, it has 
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been held that there is no personal covenant to pay the mortgage-debt— 
Bishan Datt Singh v Mathura Prasad AIR 1939 All 260 (262). 


A personal covenant to pay the mortgage debt is the usual incident of 
a similar mortgage. Such a covenant is implied by the very definition of the 
simple mortgage given in sec. 58(b)—Jangi Singh v Chander ILR 30 All 
388.Such is also the case with an English mortgage, in which the mortgagor 
‘binds himself to repay the mortgage money’ according to the definition in 
sec. 58(e). But in a mortgage by conditional sale the mortgagor says that 
he will recover property on repayment, but in case of default the sale shall 
become absolute. And this does not imply a covenant to pay and does not 
confer on the mortgagee any right to personal relief—Bal/kishen v Legge 
ILR 22 All 149 (PC): 27 IA 58. There is a personal covenant in an oft 
Mathew v Alexander 1973 KLT 608: AIR 1973 Ker 270. The test is not how 
the mortgage is described, but what is in fact and in law— Narayan v 
Surendra AIR 1934 Pat 624 (625). 


If a usufructuary mortgage bond expressly states that the mortgage is 
for a definite term of years, the bond cannot be treated as a usufructuary 
mortgage, but a personal covenant to repay the loan is implied in such a 
transaction and conseguently the mortgagee is entitled to use for the 
mortgage money on the implied contract after the expiry of the term— 
Rajkumar v Surajdeo AIR 1938 Pat 585 (588). In an equitable mortgage 
the mortgagee can sue for the mortgage money and the mortgagor binds 
himself to repay it—Nityananda v Rajpur Chhaya Bani Cinema Ltd. AIR 
1953 Cal 208. The right of sale of the mortgaged property is not affected 
by a decree obtained by a stranger against the mortgagor declaring that 
the latter is not the owner of the property—Doddarangappa v Kinchegowda 
AIR 1953 Mys 111. Since a personal covenant does not run with the land, 
no personal decree can be passed against a purchaser of the equity of 
redemption—Mt. Boota v Gur Prasad AIR 1937 Oudh 20 (23, 25): 164 IC 
817: ILR (1936)12 Luck 313. Sec. 68 not being subject to a contract to the 
contrary, sec. 98 must be read subject to sec. 68— Chand Bihari v Shyam 
Nandan AIR 1959 Pat 235. 


2. Alternative security. —Clause (b) of sec.68(1) provides for accidents 
such as flood, fire, diluvion or other vis major destroying the property wholly 
or partially, without any fault on the part of the mortgagor or mortgagee. A 
creditor, at whose hands a pledge has perished by accident and without 
negligence on his part, is entitled to proceed against his debtor personally 
for recovery of the debt—Vithoba v Chotalal(1871)7 Bom HCR 116 ACJ. 
It is, however, necessary that the mortgagor should be given a ‘reasonable’ 
opportunity to provide further security, enough to render the whole security, 
including what may remain of the original security, sufficient—Amirullah v 
Rasul Baksh AIR 1919 All 292 (293): (1919)17 All LJ 474: 50 IC 744. After 
such an opportunity having been given, and the mortgagor having failed 
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to furnish additional security, the mortgagee can file a suit. And what is 
‘reasonable’ will depend upon the facts of the particular case—Bhawani 
Singh v Jangbahadur Singh (1910)6 Ind Cas 569 (570) (DB) (All). A suit 
for return of the mortgage money on the ground of security is barred under 
Order 2, rule 2 of the Code of Civil Procedure if the mortgagee first sues 
for possession and, having failed there, institutes a second suit for the 
money. A usufructuary mortgagee, unless he calls upon the mortgagor to 
furnish additional security, cannot claim interest on mortgage money on 
account of dispossession from a portion of the mortgaged premises— 
Prasanna v Girish AIR 1934 Cal 149: 37 CWN 1162: 58 Cal LJ 80. 


3. Mortgagor’s wrongful act or default.—Clause (c) of sec. 68(1 ) deals 
with the deprivation of security owing to the mortgagor's wrongful act or 
default. On such a deprivation the mortgagee is entitled to sue for the 
mortgage money—Harish Chandra v Keshab Chandra AIR 1920 Cal 334 
(335). 

(1) Wrongful act.—A waste committed by a mortgagor is a wrongful act 
for which the mortgagee can sue—Ramakrishna Chetty v Chenguaiyar AIR 
1915 Mad 633 (634): (1914)27 MLJ 494: 33 IC 321. However, a sale of the 
equity of redemption by the mortgagor, whether voluntary [Jhabbu Ram v 
Girdhari ILR (1884)6 All 298] or enforced by an execution creditor 
[Gopalasami v Arunachella ILR (1892)15 Mad 304], is nota wrongful act. 
Thus a mortgagor is not guilty of any wrongful act by allowing a sale in 
execution of a money decree, inasmuch as such a sale does not affect the 
mortgagee's rights in any way—Gopalasami v Arunachella ILR (1892)15 
Mad 304. Where both the mortgagor and the mortgagee migrated to India 
from Pakistan after the partition, leaving the property there, there was no 
destruction of the security —A//ah Singh v Tara Singh AIR 1955 All 706. 


(2) Wrongful default.—it would amount to a wrongful default if a 
mortgagor fails to disclose [Radha Churn v Parbuttee Churn (1876)25 Suth 
WR 51 (52) (DB)], or to pay up a prior incumbrance [Singjee v Tiruvengadum 
ILR (1890)13 Mad 192 (195) (DB)], or to disclose a defect in his title—Lalta 
Singh v Mathura Upadhia AIR 1931 Oudh 5: ILR (1931)6 Luck 374. Thus 
a failure to pay the Govenment revenue due on the mortgaged property is 
a wrongful default of the mortgagor—P S.A. Alagan v Maung Po Peik AIR 
1934 Rang 227 (228): (1934)151 IC 426. However, the wrongful act or 
default must be anterior to the deprivation of the security. Where a 
mortgagee is deprived of the property by the owner of a paramount title, 
the mortgagor's failure to defend his title against the holder of such title is 
not a wrongful act or default —Angiakuppier v Periakaruppa Kavundan AIR 


1919 Mad 876. 
4. Mortgagor's failure to give possession.—Clause (a) of sec. 68(1) 


efers to usufructuary mortgages and not to conditional mortgages—Kehar 








Mortgagee's Rights and Liabilities 387 


Singh v Jeon Singh AIR 1962 Punj 465. If the mortgage deed provides for 
a personal covenant to pay, the mortgagee may either exercise his option 
under sec. 68(1)(d) or act under the personal contract to pay—Ramanath 
v Annamalai Chettiar AIR 1963 Mad 342: ILR 1963 Mad 580: (1963)1 MLJ 
263. For the application of clause (b) the mortgagee must be entitled to 
possession [Gajadhar Baksh v Gauri Shankar AIR 1921 Oudh 47], while 
the mortgagor should have failed either to deliver possession of the 
mortgaged property or if he has delivered possession, to secure such 
possession without disturbance by the mortgagor or a claimant through him. 
However, it is not necessary that the failure to deliver or to secure 
possession should be intentional on the part of the mortgagor— Chandrika 
Baksh Singh v Brij Behari Lal (1901)4 Oudh Cas 320 (327-8). 


(1) Failure to deliver possession. —Where the mortgagor fails to 
deliver possession to the mortgagee, the right to sue for the mortgage 
money accrues under clause (qd) of sec. 68(1) immediately, that is, on the 
date of the mortgage—Puttamadamma v Puttappa AIR 1969 Mys 20: 
(1967)2 Mys LJ 56. The remedy provided in this clause is an alternative 
remedy and does not debar the mortgagee from bringing a suit for 
possession—Linga Reddi v Sama Rao ILR (1894)17 Mad 469. A liability 
has been enforced (/) when the mortgagor gave two successive usufruc- 
tuary mortgages [Sukndeo Misra v Sheodial 1901 All WN 52]; or (ii) when 
the mortgagee could not get possession of some plots because they did 
not belong to the mortgagor—Fateh Din v Kishen Lal (1923)73 IC 902: AIR 
1923 All 584. 


(2) Failure to secure possession.—The mortgagor is bound to secure 
possession to the mortgagee without disturbance (/ by himself, or (i) by 
any person claiming under a title superior to that of the mortgagor. Anda 
dispossession of the mortgagee by the mortgagor will be a disturbance by 
the mortgagor, for which the mortgagee will be entitled to sue for the 
mortgage money—Ram Kilawan v Ghulam Husain AIR 1933 Oudh 35 (36): 
ILR (1938)4 Luck 190. Now, persons with a superior title to that of the 
mortgagor are the following: (ù A co-sharer of the mortgagor [Nand Bahadur 
Singh v Sita Ram Tewari AIR 1936 Oudh 174 (175)]; (il) a prior incumbrancer 
[Muhammed Hanif v Isheri Prasad AIR 1922 All 197 (199)]; and (wi) a 
landlord of the mortgagor—Labh Singh v Jamnun AIR 1934 Lah 853 (857): 
ILR 15 Lah 751. Hence a disturbance by a trespasser is not within clause 
(d) of sub-sec. (1) of sec. 68 [Nakchedi Ram v Ram Charitar Rai ILR 
(1897)19 All 191 (193); Kunju Karthiyayani v Parameswaran Achari 1971 
KLJ 51]. 


In the case of a combination of a usufructuary and simple mortgage the 
mortgagee dispossessed can sue as a usufructuary mortgagee under 
clause (d). He may also as a simple mortgagee sue on the covenant to 
repay—M.R. Pillai v K.V. A. Chettiar AIR 1963 Mad 342. Where the prior 
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mortgagee is not made a party in the suit of asubsequent simple mortgagee 
and the latter dispossesses him in execution of the decree, the usufructuary 
mortgagee has a right to sue for recovery of possession—Sarju v Parbhu 
AIR 1950 Pat 34. 


5. Suit for damages.—A mortgagee is entitled to claim damages in 
cases where the mortgagor commits waste or a breach of the covenant of 
title, or covenant for quiet enjoyment. In case of the waste of the hypotheca, 
damages may be claimed even against strangers responsible for it— 
Aiyappa Reddi v Kuppusami Reddi ILR (1905)28 Mad 208. A suit on the 
covenant of title is maintainable by the mortgagee as well as by the 
purchaser in execution of the decree on the mortgage— Perumal Konar v 
Maruthanayagam AIR 1936 Mad 433: 165 IC 559. A mortgagee is entitled 
to different reliefs on the same cause of action. However, if he sues for one 
of them only, he will be barred under Order 2, rule 2 of the Code of Civil 
Procedure from subsequently suing for other reliefs. 


6. Stay of suit.—A suit under sec. 68 is not a suit on the mortgage; but 
it is a suit by the mortgagee for the mortgage-money—WNityanand Ghose 
v Rajpur Chhaya Bani Cinema Ltd. AIR 1953 Cal 208. A suit on the mortgage 
comes under sec. 67; and a decree that can be passed under sec. 68 is 
a decree for money—Appasami Thevan v Virappa ILR (1906)29 Mad 363. 
A usufructuary mortgagee dispossessed can have neither foreclosure nor 
sale, but can be given a simple money decree— Aghorenath v Natabar 
(1917)41 IC 406. A mortgagor deserving the benefit of sec. 68(2) can only 
do so on the tacit assumption that there was a valid mortgage. He is not 
entitled to deny the mortgage and at the same time invoke the discretionary 
relief under sec. 68(2)—WNityanand Ghose v Rajpur Chhaya Bani Cinema 
Ltd. AIR 1953 Cal 208. 


(f) Right to Substituted Security 


1. Doctrine of substituted security.—A mortgagee is entitled to the 
mortgaged property and also to anything that may be substituted for it. This 
is known as the doctrine of substituted securities—Subbaraju v 
Seetharamaraju AIR 1916 Mad 323 (325): ILR (1916)39 Mad 283: 28 IC 
232. According to this doctrine a mortgagee is entitled to a charge upon 
property which, though no fault of the mortgagee, has taken the place of 
the mortgaged property—Venkatarama lyer v Esumsa Rowthen ILR 
(1910)33 Mad 429 (434). Where the owner of an undivided share in a joint 
and undivided estate mortgages his undivided share, he cannot, by so 
doing, affect the interests of the other co-sharers; and the persons who take 
the security, i.e. the mortgagees, take it subject to the right of these co- 
sharers to enforce a partition and thereby convert what is an undivided 
share of the whole into a defined portion held in severalty. Where there is 
a mortgage of undivided share, the mortgagee must be deemed to take it 
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subject to the liability of the property to be subsequently partitioned— 
Shahebzada v Hills 35 Cal 388. When there takes place a subsequent 
partition, he willbe entitled, as his security after the partition, to the separate 
share allotted to his mortgagor, in place of the undivided share—Hem 
Chunder v Thako Moni 20 Cal 533; Lakshman v Gopal 23 Bom 385; Joy 
Sankari v Bharat Chandra 26 Cal 343; Bhup Singh v Chheda Singh 42 All 
596 (599); Amolak Ram v Chandan 24 All 483; Pullamma v Pradosham 18 
Mad 316; /mlianzunnissa v Abdur Qasim AIR 1942 All 267; Deokinandan 
v Aghorenath AIR 1925 Pat 400: 24 Pat 268. The mortgagee's sole remedy 
is to proceed against the share which has been allotted to his mortgagor 
in lieu of the share mortgaged —Amolak Ram v Chandan 24 All 483; Muthia 
Raja v Appala Raja 34 Mad 175; Hakim Lal v Ram Lal 6 CLJ 46; 
Shahebzada v Hills 35 Cal 388; Md. Afzal v Abdul AIR 1932 PC 235: 59 
IA 405: 36 CWN 1129: 139 IC 85; Dewan Chand v Manak Chand AIR 1934 
Lah 809: 36 PLR 185; Amar v Bhagwan AIR 1933 Lah 771: 14 Lah 749; 
Kharag Narain v Janaki Rai AIR 1937 Pat 546: 16 Pat 230: 169 IC 906; 
Ganga Prasad v Dulari Saran AIR 1937 Pat 253: 170 IC 99; Naubat v Hira 
AIR 1951 All 654: 1951 ALJ 456; /ssaku v Seetharamaraju AIR 1948 Mad 
1 (FB): ILR 1948 Mad 454; Gopala Pillai v State Bank of Travancore AIR 
1979 Ker 224. Even if the mortgagee happens to be one of the co-sharers, 
the same principle applies—Naubat v Hira AIR 1951 All 654: 1951 ALJ 456. 
The doctrine is of wide application. Thus, in the case of a mortgage of 
undivided share in property and the partition thereof effected by tne joint 
sharers, the security of the mortgagee will attach to the share allotted in 
severalty to his mortgagor—Byjnath v Ramoodeen Chowdry (1874)1 IA 
106 (120, 122) (PC): (1875)21 WR 233]. In Punnayya v Venkatapparao [AIR 
1926 Mad 343 (345): (1926)91 IC 754] a mortgaged house was pulled down 
and the materials thereof used by the mortgagor’s representatives-in- 
interest for the construction of another building. It was held that the 
mortgage lien, on the principle of substituted securities, attached to the 
property in the converted state, i.e. to the building in the construction of 
which the materials of the mortgaged house were utilised. 


_The doctrine of substituted security rests on the fact that the mortgagee 
has lost his mortgage right on the property sold or acquired, though no fault 
of his own and has, therefore, to be given a right to proceed against the 
substituted property—Beni Prasad v Rewat Lall ILR (1897)24 Cal 746 (749) 
(DB). Sec. 73 of the Transfer of Property Act embodies this doctrine, which 
applies where the property has been sold or acquired free of the mort- 
gage—Narotam Das v Sukhraj Singh AIR 1928 Oudh 442 (448): ILR 
(1928)3 Luck 719. Section 73 provides that where the mortgaged property 
or any part thereof or any interest therein is acquired under the Land 
Acquisition Act or any other enactment providing for compulsory acquisition 
of immovable property, the mortgagee shall be entitled to claim payment 
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of mortgage money, in whole or in part, out of the amount due to the 
mortgagor as compensation. This right of the mortgagee cannot be taken 
away by any Government circular. The mortgagee has every right to recover 
the loan amount by foreclosure of mortgaged property [Gujarat State Co- 
op. Land Dev. Bank v State of Gujarat 2000 AIHC 538 (Guj)], but not where 
the mortgage has not been extinguished by the sale or acquisition or other 
transaction—Krishna Chandra v Bipin Behari AIR 1938 Pat 179 (180): ILR 
(1936)16 Pat 299: 174 IC 834. It may be noted, however, that a hypothecatee 
of chattels cannot recover the proceeds of the sale of the chattel inthe hands 
of the hypothecator, or claim a lien on the property substituted in place of 
the hypothecated property on the principle of substituted security in the 
absence of a contract to the contrary—Kandaswami Chetti v Adimoola 
Chetti AIR 1925 Mad 275 (278). 


Because of the doctrine of substituted security the rights and interests 
of the mortgagee in the mortgaged property attach to the property which 
may replace the mortgaged property—Dhiren v Naresh AIR 1958 Cal 453. 
The right given to a mortgagee by sec. 73 is over and above the right he 
has under the law to realise the mortgage debt by enforcing his security 
against the mortgaged property or the property substituted for the mort- 
gaged property—Girdhar Lal v Alaya Hasan AIR 1938 All 221 (FB); ILR 
1938 All 513. However, the substitution of security does not affect the 
mortgagee's remedy on a personal covenant, if any—Benarasi v Mohiuddin 
AIR 1924 Pat 586: ILR (1924)3 Pat 581: 78 IC 723. Where by a process 
of law or by a compelling situation sanctioned by law the security given to 
a creditor is changed into something other than the property which 
constituted the original security, the mortgagee gets rights over the 
substituted security —Amer Md. Ismail v S.A.S. Allagappa Chettiar (1977)1 
MW 76. 


In the case of such substituted security the mortgagee's right is, 
however, not in the nature of a mortgage, but of a charge under sec. 100. 
Hence, a bona fide transferee for value without notice of such substituted 
property would be protected against such a charge—/ssaku v Seetharama- 
raju AIR 1948 Mad 1 (FB): ILR 1948 Mad 454 [overruling Ramanna v 
Manickam AIR 1935 Mad 1011]. The fact the mortgagee was not made a 
party to the partition proceedings makes no difference—WNirmal v Sant Lal 
AIR 1937 Pat 563 (566): 16 Pat 622: 171 IC 715; Diwan Chand v Manak 
Chand AIR 1934 Lah 809, 36 PLR 185. The mortgagee can neither compel 
a partition nor claim to be a party to the partition proceedings as of right. 
But where the share of his mortgagor has not received a proper allotment 
and the partition was the result of a collusive or fraudulent arrangement 
between the mortgagor and his co-sharers, the mortgage is enforceable 
against the proportionate share of the mortgagor in every item of property 
specified in the mortgage-deed whether such property is in the hands of 
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the mortgagor's transferee or any transferee from him— Saradindu v Jahar 
Lal AIR 1942 Cal 153 (163): 46 CWN 73: 74 CLJ 61. The burden to prove 
that the partition was fair and equal lies upon the person relying upon the 
partitton— Saradindu v Jahar Lal AIR 1942 Cal 153 (160): 46 CWN 73: 74 
CLJ 61. 


The only difference between a transfer of an undivided share and a 
transfer of specific items of joint property is that while in respect of the latter 
there is an opportunity available to the transferee to insist on that property 
being, without prejudice to the rights of the other members to the partition, 
assigned to the transferor’s share, he has none in the case of a transfer 
of undefined undivided share— Liladhar v Shiwaji AIR 1936 Nag 125 (127). 
Where a person mortgages part of his property from his undivided share 
and after partition he is given other property, the mortgagee can follow that 
proportion of the property allotted to the mortgagor that would bear the 
same ratio to the property mortgaged and unmortgaged held by him 
before—Bala Krishna v Apurba Krishna AIR 1938 Pat 199. 


As between two substituted security rights, no question of priority 
arises—Krishnaveni v Subrahmanyam AIR 1938 Mad 547 (550). 


The principle underlying sec. 73 is not restricted only to sale but has also 
been extended and applied in many other situations. The whole object is 
that the mortgagee's security should not be diminished. If portions of the 
property are converted into cash, that cash also should be available to him 
as part of his security—Mukhtiram v Bateswar AIR 1937 Pat 307. 


2. Revenue and rent sales.—lif the property is sold free from 
incumbrances for arrears of revenue or rent or other public charges, the 
mortgagee’s rights are transferred from the property to the balance of the 
sale proceeds which remains after satisfying such demand. And the 
mortgagee may sue for the satisfaction of his debt out of the surplus sale 
proceeds. The time for filing the suit is the same as that allowed on the 
original property. The sale referred to in sec. 73 must be a sale free of 
incumbrances, i.e. a sale which has the effect of nullifying the mortgage— 
Krishna v Bepin ILR (1936)16 Pat 299: AIR 1938 Pat 179. Unless the 
mortgage is extinguished, the mortgagee can enforce his lien against the 
property in the hands of the auction-purchaser—Rasik Chandra v 
Jagabandhu AIR 1929 Cal 392: (1929)113 IC 904. In case the mortgage 
is executed after default in payment of revenue, the mortgagee has a right 
to payment out of the surplus sale proceeds—Umatara Gupta v Umacharan 
Sen (1906)3 Cal LJ 52. In this context, a sale in which the purchaser has 
a right to annul incumbrances is deemed a sale free of incumbrances. 


Section 73 does not apply if the sale is subject to incumbrances. Thus 
where the sale for arrears of revenue or rent does not put an end to the 
mortgage, the mortgagee continues to have his rights intact against the 
property and acquires no rights against the surplus sale proceeds—Beni 
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Prasad v Rawat Lall ILR (1897)24 Cal 746. And the reason is that the object 
of sec. 73 is to protect a mortgagee against the diminution of his security 
and not to enlarge it. In Pattammal v Corporation of Madras [56 MLW 62] 
it has been rightly pointed out by King J: ‘Section 73 from its very language 
can apply only to sales inwhich property is sold free of all mortgages.’ 


(1) Mortgagee’s default. —A Government sale for arrears of revenue 
generally gives a title against all the world. However, the rule is subject to 
the exception pointed out by the Privy Council in Nawab Sidhee Nazur Ally 
v Rajah Ojhoodhyaram Khan [(1866)10 MIA 540 (556)]: ‘A fraudulent 
purchase at such auction-sale by a mortgagee wil! not defeat the equity of 
redemption. The Allahabad High Court has referred to this case in Ja/karan 
Singh v Sheo Kumar [ILR (1928)50 All 36: AIR 1927 All 747: 103 IC 570] 
and observed: ‘In Nazur Allys case [(1866)10 MIA 540 (556)] the Privy 
Council held that a mortgagee who had wilfully suffered an estate to fall 
into arrears of Government revenue and then nad entered into an agree- 
ment with another person to bid for the estate when sold at auction was 
estopped from saying that the equity of redemption did not subsist. 
Accordingly the suit for redemption was allowed by the said court. 


(2) Mortgagor’s default.—Where a mortgagor being under a duty to 
pay the revenue allows it to fall into arrears and the property is sold, any 
purchase of the property by the mortgagor himself subjects it to the 
mortgage. Thus in Ganga Sahai v Tulshi Ram [ILR (1903)25 All 371] the 
mortgagee took the surplus sale proceeds in part satisfaction of his 
mortgage decree. Subsequently, the true nature of the purchase was 
discovered and the mortgagee sought to enforce his mortgage for the 
balance still due against the property in the hands of the transferee from 
the mortgagor's successor. It was held by the court that the mortgagee was 
entitled to it. 


3. Compensation money.—Any property acquired under the provi- 
sions of the Land Acquisition Act, 1894 is free of all incumbrances. So is 
the case of the property compulsorily acquired under any other enactment 
providing for the compulsory acquisition of immovable property. And the 
principle of substituted security will prima facie apply to such cases—-Law 
Guarantee & Trust Society Ltd. v Mitcham & Chean Brewery Co. Ltd. 
(1906)75 LJ Ch 556 (559): (1906)2 Ch 98: 94 LT 809: 22 TLR 499: 35 Digest 
(Repl) 61. Sec. 73(2) provides for this: In Jotin Chowdhurani v Amar K. Saha 
[(1908)13 CWN 350: 1 IC 164] the mortgagee obtained a decree for sale 
of the hypotheca and before the execution of the decree the mortgaged 
property was compulsorily acquired by the Government under the Land 
Acguisition Act and the compensation money was deposited in the 
Collectorate. The court allowed the decree-holder to execute his decree 
against the money so deposited. Sec. 73(2) merely confers on a mortgagee 
a right to satisfy his claim from the compensation money; however, he 
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cannot have such a right sold under the mortgage decree— Abdu/ Khalegue 
v Medaswar AIR 1967 Cal 56 (per P. B. Mukharji, J); see also Kerala State 
Housing Board v Ramapriya Hotels (1994)5 SCC 672. The money may be 
claimed even after payment to the mortgagor. And the mortgagee in such 
a case can ‘enforce payment of the mortgage debt by realising the security 
in the new form’—Giridhar Lal v Alay Hasan AIR 1938 All 221 (FB): ILR 
1938 All 513. Moreover, a mortgagee has a right to follow the substituted 
security into the hands of third parties—Mukhram Maiwadi v Bateswar AIR 
1937 Pat 307: (1936)169 IC 805. In State of Bihar v United Industrial Bank 
[AIR 1984 NOC 224 (Cal)] a Government land was leased out with the 
stipulation that the Government was competent to resume the land at any 
time and in the case of resumption before the expiry of the lease, the lessee 
will get compensation for the building constructed and the improvement 
made. The lessee mortgaged the land to a bank with the permission of the 
Government. On the failure of the mortgagor to pay, the bank obtained a 
final decree for sale of the land. But the Government resumed the land 
during execution of the said decree. The bank challenged the assessed 
compensation and claimed a first charge on the said amount. It was held 
that the suit was maintainable. 


4. Judicial sales.—The surplus sale proceeds of a prior mortgagee’s 
sale represents the puisne mortgagee’s security in a new form and he has 
a right to follow them [Berhamdeo Prasad v Tara Chand ILR (1914)41 Cal 
654 (PC): 21 IC 961 (PC)] even after the mortgagor’s creditors have 
withdrawn them—Gusto Behary v Shib Nath ILR (1893)20 Cal 241. Thus 
in Berhamdeo Prasad v Tarachand [ILR (1914)41 Cal 654 (PC): 21 IC 961 
(PC)] the second mortgagee was a party in the first mortgagee's suit and 
the surplus sale proceeds of the sale of the hypotheca remaining after 
satisfying the first mortgage were deposited in court but were subsequently 
withdrawn in execution of a decree on the third mortgage. Thereafter the 
second mortgagee brought a suit against the third mortgagee for recovery 
of the surplus sale proceeds withdrawn by the latter. And the Privy Council 
[Barhamdeo Prasad v Tarachand ILR (1914)41 Cal 654 (PC): 21 IC 961 
(PC)] held that 'the surplus monies of the sale represented the security 
which the plaintiff had under their mortgage of 19 September 1887 and did 
not cease to represent that security owing to the fact that Ram Barham Deo 
Prasad and Ram Sumran Prasad had wrongfully and in fraud of the plaintifis 
drawn them out of the court in which they had been deposited'. In case the 
puisne incumbrancer was not a party to the prior mortpagee’s suit, his rights 
in the original hypotheca would not be affected—ILR 21 Cal 70 (PC). This 
principle has also been extended to sale by the official liguidator after a court 
has ordered the winding-up of a mortgagor company—Union of India v 
Official Liquidator AIR 1960 AP 555. 


5. Partition.—The doctrine of substituted security applies to partition, 
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though this is not dealt with in sec. 73. One of several mortgagors can 
mortgage his undivided share, but by so doing cannot affect the interests 
of other sharers in the property. The latter can by partition convert the 
mortgagor's undivided share of the whole into a defined portion held in 
severalty. And the mortgagee is entitled to pursue his remedy against the 
property allotted to his mortgagor at the partition. This is his sole remedy. 
The mortgagee can enforce his remedy against the substituted property 
in the hands of the mortgagor—Byjnath Lall v Ramoodeen Chowdry 
(1875)21 WR 233: 1 IA 106; Padmanabha Pillai v P Abraham AIR 1971 Ker 
154: 1971 Ker LJ 162: Where the mortgagor fails to show what property 
is allotted to him and the mortgagee is dispossessed by the mortgagor's 
co-sharers, the mortgagee can sue under sec. 68(c) of the Transfer of 
Property Act—Nand Bahadur v Sita Ram AIR 1936 Oudh 174. The 
mortgagee has no right against the property allotted to the co-owners of 
his mortgagor, though it was comprised in his security. This is so because 
the property allotted to other co-sharers is taken by them free from 
incumbrance—Joy Sankari v Bharat Chandra ILR (1899)26 Cal 434; Md. 
Afzal Khan v Abdu! Rahman 59 IA 405: AIR 1932 PC 235: 36 CWN 1129: 
1932 All LJ 909: 35 Bom LR 1. The partition does not affect the mortgagee's 
rights when it is unfair and unequal or tainted with fraud— Saradindu v Jahar 
Lall AIR 1942 Cal 153: ILR (1942)1 Ch 326. In case the mortgagor and the 
mortgagee fraudulently conceal the existence of the mortgage from the co- 
sharers, the latter are entitled to have the partition reopened so that the 
encumbered lands might be allotted to the mortgagor's share— Lakshman 
v Gopal ILR (1899)23 Bom 385. The doctrine of substituted security is 
applicable even if the mortgage is not of an undivided share either in a 
specific item or in the entire joint property, but of a definite plot out of the 
joint property—/ssaku v Seetharamaraja AIR 1948 Mad 1 (FB): ILR 1948 
Mad 454. The mortgagee acquires a charge over the property substituted 
for the original security. His right does not avail against a bona fide 
transferee for value without notice—/ssaku v Seetharamaraja AIR 1948 
Mad 1 (FB): ILR 1948 Mad 454. 


(g) Right to Accession and New Lease 


Section 70 relates to the mortgagee’s right to accessions to the 
mortgaged property and as such it is the converse of sec. 63 relating to the 
mortgagor's right to accessions. And sec. 71 is the corollary to sec. 64 
relating to the renewal of a mortgaged lease. These two are discussed 
below. 


1. Accessions.—This is based on the principle that the accessory 
follows the principal. As observed by Roe, J, in Bhupendranath v Mt. Wajib- 
un-nissa Begam [AIR 1917 Pat 268 (273): (1971)2 Pat LU 293: 39 IC 564]: 
Sec. 70 enacts a ‘common rule of equity that accessions to the property 
mortgaged belong for the purpose of the security to the mortgagee’. The 
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distinction between sec. 70 and sec. 63 is that under the former the 
mortgagee is entitled to the security of the accession, whether acquired by 
himself or by the mortgagor. In the latter case he is not bound to bear any 
expenses incurred by the mortgagor in acquiring such accession. Under 
sec. 63 the mortgagor is not entitled to certain accessions acquired at the 
expense of the mortgage unless he pays the expenses. But if a building 
is erected merely for temporary use, there being no intention that it should 
be attached to the land even slightly, the mortgagee will acquire no interest 
in it—Jones on Mortgage, s. 433. Sec. 70 is not limited to physical 
accessions or additions, since an increase of interest or enlargement of the 
estate is also an accession—Sidheswar Prasad v Ram Saroop AIR 1963 
Pat 412 (FB). 


(1) What passes under a mortgage.—Now one may point out that a 
mortgage of land will prima facie pass the entire interest of the mortgagor 
and will include not only the ground or soil but also all things attached to 
the earth [Section 8, Transfer of Property Act. Cf. Gour v Mukunda (1905)9 
CWN 710; Bhajaharidas v Bhagabati (1912)18 CLJ 48; Hasan v Azhar ILR 
(1918)41 All 45, where right to a grove in a zemindari was held to have 
passed under the mortgage. It will also include all mines and minerals under 
the surface, though they are not expressly mentioned in the Transfer of 
Property Act—Davidson, p. 26; Dart, p.606. The right of the mortgagee may, 
of course, be cut down by the terms of the instrument, but the language 
must be very clear. Thus where some fixtures only are specified in the deed, 
it does not necessarily follow that the rest will be excluded from the security. 
In such cases it is a question of construction whether they would pass with 
the mortgage— Waterfall v Panistone (1856)6 E&B 876; Mather v Fraser 
25 LJ Ch 361: (1856)2 K&J 536: 7 Digest (Repl) 37; Haley v Hamersby 
(1861)30 LJ Ch 771; Bigbie v Fenwick 1871 LR 8 Ch 1075n; Southpart & 
Co. v Thompson (1887)37 Ch D 64 (CA): 57 LJ Ch 114: 35 Digest (Repl) 
346]. But the question whether a mortgage of land or buildings used for the 
purpose of a trade or business will include such trade or business presents 
greater difficulty, the answer to which will depend on the nature of the trade 
or business. If it is of such a character that a right to carry it on must be 
necessarily involved in a mortgage of the land or buildings, it will be 
comprised in the security but not otherwise. Thus a mortgage of a colliery 
will not be treated as a naked mortgage only of a certain quantity of land 
and seams of coal, as it would be a mere mockery to tell a mortgagee of 
a colliery that he must not touch the minerals—Whitley v Challis (1892)1 
Ch 64. Disting. Campbell v Lloyd's Bank (1891)1 Ch 136n,: 58 LJ Ch 424: 
35 Digest (Repl) 602. On the other hand, where a hotel-keeper mortgaged 
a building by agreement and all the premises comprised therein, and the 
hotel and buildings to be thereafter erected, and the lease so to be granted, 
it was held that the security did not comprise the business—Whitley v 
Challis (1892)1 Ch 64 (CA): 61 LJ Ch 307: 65 LT 838: 35 Digest (Repl) 292. 
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(a) Goodwill of business. —This brings us to the right of the mortgagee 
to claim the goodwill of a business carried on upon the mortgaged premises 
which is included in his security. Now such goodwill may be nothing more 
than an advantage attached to the possession of the mortgaged premises, 
in which case it will follow the security; but not so where it is a thing personal 
to the mortgagor who carries on the business and is due to his skill. In 
Cooper v Metropolitan Board of Works [(1883)25 Ch D 472, 479 (CA): 53 
LJ Ch 109: 50 LT 602: 35 Digest (Rep[) 356; cf. Chissum v Dewe (1828)5 
Russ 29: 35 Digest (Repl) 302; Pile v Pile(1876)3 Ch D 36 (CA): 35 Digest 
(Repl) 356; Punnett, Exp.(1880)16 Ch D 226; disting. Bennet, in re (1899)1 
Ch 316: 68 LJ Ch 104: 35 Digest (Repl) 356; cf. Garret v J. J. of Middlesex 
(1884)12 OBD 620: 35 Digest (Repl) 356 (a licensing case); cf. West etc. 
Syndicate v Inland etc. Commissioners (1898)1 QB 226: 2 QB 507; Law 
Guarantee etc. Society v Mitchham & Co. (1906)2 Ch 98: 75 LJ Ch 556: 
94 LT 809: 35 Digest (Repl) 61. As to the right. of a mortgage to restrain 
the use of a trade name included in the security by an assignee of the 
mortgagor, see Beazley v Soares (1882)52 LJ Ch 201: (1882)22 Ch D 660: 
35 Digest (Repl) 451], Cotton, LJ, said: ‘Goodwill is a word of which few 
people understand the meaning. It is obvious that there are certain kinds 
of goodwill to which a mortgagee will be entitled. The goodwill which 
attaches to a particular house increases the value of that house and, 
therefore, the mortgagee is entitled to that. If, for instance, there is a well- 
known public house and from its position being well-known, people frequent 
it, the goodwill attaches to the house and adds to its value. But there may 
be other kinds of goodwill attaching to personal reputation which a man has 
made for himself. That does not go to the mortgagee of the house, but is 
a thing personal to the man whose skill and whose name have acquired 
that goodwill.’ 


Of course, if the security does not include the business conducted on 
the premises, the goodwill will not pass; although it may be a purely local 
goodwill and a mere incident of the house. Thus, if a person carries on 
business in his own shop, a mortgage of the house would not include the 
business carried on by the mortgagor, though in some cases the business 
will, as we have seen, be included in the security from the nature of the 
transaction itself—Whitely v Challis (1892)1 Ch 64; disting. Campbell v 
Lloyd's Bank (1891)1 Ch 136n: 58 LJ Ch 424: 35 Digest (Repl) 602. 


(b) Accessions to mortgaged property.—Now let us pass on to the 
subject of accessions which is dealt with in secs. 70 and 71 of the Transfer 
of Property Act. In the absence of any contract to the.contrary, the law gives 
the benefit of such accessions to the mortgagee. Everything, therefore, that 
the mortgagor adds to the property in mortgage to improve its value or any 
natural increase will form part of the security [Cf. Art. 2133, Code Napoleon. 
An eguitable mortgagee by deposit has in this respect the same rights as 
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a mortgagee by a deed — Lusty, re (1889)60 LT 160: 35 Digest (Repl) 352. 
It is hardly necessary to point out that in this respect there is no distinction 
between mortgages of freehold and leasehold properties — Macleod v 
Kisson ILR (1904)30 Bom 250: 6 Bom LR 995], and becomes, so to speak, 
incorporated in the original subject of the security, as though it had been 
in existence at the time when the original security was given, and is not to 
be regarded merely in the light of an additional security given to the 
mortgagee when the accession actually takes place. If, therefore, land is 
given as security and a house is afterwards erected on it which is expressly 
included in a second mortgage, such second mortgagee can only take his 
security subject to the rights of the first mortgagee—Krishna v Miller ILR 
(1902)29 Cal 803; Ajudhia v Man Singh ILR (1902)25 All 46. The accession 
will pass to a puisne mortgagee on redemption — Bisdee, Exp.(1840)1 MD 
8 DeG 333. 


(i) Fixtures.—As between mortgagor and mortgagee, fixtures at- 
tached to the land by the mortgagor after the mortgage would be 
included in the security, and he would not be entitled to remove 
what are technically known as tenant's fixtures, simply because 
he has attorned tenant to the mortgagee; for the attornment is 
merely a superadded security, and the mortgagee cannot be called 
upon to elect between his character as landlord and his character 
as mortgagee— Meux v Jacobs 1875 LR 7 HL 481, 491: 35 Digest 
(Repl) 352; Punnett, Exp. (1880)16 Ch D 226. On the other hand, 
the mortgagee must not sever the fixtures from the land without 
the consent of the mortgagor. Should he do so, he may render 
himself liable to the mortgagor for their value, as the removal would 
release the fixtures from the operation of the mortgage and they 
cannot, therefore, be affected by a subseguent decree for sale or 
foreclosure—Jones, 8 675a. 


With regard to the use of the word ‘fixture’, it may be pointed out 
that though it is a word in common use it has no precise legal 
meaning—Wiltshear v Cottrell (1853)22 LJ OB 177. In ordinary. 
parlance a thing, however, cannot be said to be a fixture unless 
it has been affixed to the land, and in India for anything to be a 
fixture, it must be attached to the earth, as tnat expression is 
defined in sec. 3 of the Transfer of Property Act—Chaturbhuj v 
Bennet ILR (1904)29 Bom 323: 6 Bom LR 1073. 


(ii) Buildings.—As a rule, buildings erected on the mortgaged land will 
be treated as an accession to the mortgaged property. But if a 
building is erected merely for temporary use, there being no 
intention that it should be attached to the land even slightly, the 
mortgagee will acquire no interest in it—Jones, § 433; Bell and 
Dunn, pp. 135, ef. seq. 
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(2) Rights of third parties.—A more difficult question arises where the 
rights of third parties are involved. There is a notion that pre-existing rights, 
on movable property, which is subsequently affixed to the land will, as a 
rule, override the claim of the mortgagee to treat it as part of his security; 
as it is not, generally speaking, in the power of a mortgagor, it is thought, 
to confer on the mortgagee a better title than he himselt has to anything 
which may be affixed to the land—Cumberland etc. v Maryport etc. (1892)1 
Ch 415: 35 Digest (Repl) 617. But the proposition that one’s property can 
never be taken away from him by being fixed in the land of another would 
seem to be too wide in the English law, for though a person may agree to 
affix a chattel to the soil of another on the terms that he will be at liberty 
in certain events to retake possession, such agreement cannot defeat the 
right of the mortgagee of the land on which the fixture has been placed to 
claim it as part of his security, whether such fixture has been put up before 
orafter the mortgage—Hobson v Gorringe (1897)1 Ch 182 (CA): 1895-9 
All ER Rep 1231. A writer in the Law Quarterly Review points out that the 
decision in this case was given upon a hypothetical state of facts, for the 
agreement by the mortgagor was made not before but after the mortgage, 
there being in the opinion of the learned writer all the difference in the world 
between a contract by a person to allow the removal of a chattel affixed to 
his own land and a contract to allow such removal when the land belongs 
to another person. In India, however, where a mortgage is treated as a mere 
security, no such distinction can be made — See 13 LQR 121. It would seem 
from the judgment that the right of the owner to remove his chattels may 
be enforced as a servitude if it is created by a deed. The learned judges 
also seem indirectly to recognise the right of the owner to reclaim his 
property against a mortgagor with notice — See the subject discussed in 
15 LOR 865. Where, however, there is an express or implied licence 
authorising the mortgagor to carry on his business, the owner may remove 
the chattel before the licence is determined by the mortgagee's entry into 
possession — Gough v Wood (1894)1 QB 713: 35 Digest (Repl) 353. Cf. 
Saunders v Davis (1885)15 QBD 218: 35 Digest (Repl) 354; Cumberland 
Union Banking Co. v Maryport (1892)1 Ch 92: 66 LT 103: 61 LJ Ch 335: 
35 Digest (Repl) 617. Where the mortgagee was presumed to have 
authorised the erection of ordinary trade fixtures by the mortgagor's tenant. 
It would, however, seem that in the absence of any such licence, the fixtures 
cannot be removed even though the mortgagee has not taken possession 
— Huddersfield etc. v Lister (1895)2 Ch 273: 1895-9 All ER Rep 868. 


Sir Frederick Pollock thinks that the judgment in Hobson v Gorringe 
[(1897)1 Ch 182 (CA): 1895-9 All ER Rep 1231] is both ‘elementary law 
and elementary morals’, but remarks that it is doubtful whether notice of 
the agreement would raise any equity against the mortgagee, notice being 
a very different thing from a covenant running with the land [13 LQR 121. 
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But see Samuel Allen & Sons Ltd., re (1907)1 Ch 575: 1904-7 All ER Rep 
785, where the hire-purchase agreement was held to create an equitable 
interest which will bind a subsequent mortgagee who has not acquired the 
legal estate. Cf. Morrison Jones etc., In re (1914)1 Ch 50: 35 Digest (Repl) 
512: 30 LQR 145]. But to a mind unsophisticated by black-letter learning, 
the right of a mortgagee, who takes his security with notice, to appropriate 
another man’s property can hardly appear in the light of ‘elementary morals’. 
Everybody may not know whether a covenant does or does not run with 
the land; but unless a man’s notions of right and wrong have been perverted 
by the casuistry of law, he would certainly hesitate to annex a chattel which 
he Knows to belong to another. 


In a case before the House of Lords, it was contended that a mortgagor, 
who had hired some machinery on the hire-purchase system but had not 
paid the full price, could not give a good title to it to his mortgagee on the 
principle that a man cannot convey to another a better title than he has 
himself. ‘There is now’, said the learned counsel, ‘an opportunity — one 
which may never recur — of re-establishing the true principle and overruling 
unsound dicta and decisions, including those which support presumptions 
in favour of the freehold. But their Lordships refused to alter a rule which 
had been affirmed in a series of cases, though Lord Macnaghten said that 
he should be sorry to affirm that the law with regard to fixtures as between 
mortgagor and mortgagee was perfectly satisfactory —Reynolds v Ashby 
etc. 1904 AC 466: 1904-7 All ER Rep 401. Lord Halsbury thought that an 
unpaid vendor might protect himself by an express or implied contract for 
the removal of his articles. But his Lordship did not explain how this could 
be done in derogation of the rights of a mortgagee of the freehold as 
recognised in the English law. For the gradual growth of the law relating 
to fixtures in England, see 17 LQR 221, 222. For the different meaning of 
the term, see Stroud, p. 733 et seg.; see also 19 LOR 363. For a discussion 
of English law on the subject, see 2 White and Tudor, LC, pp. 70-76; 8 
Encyclopaedia, pp. 498-500. 


(3) American law on fixtures.—in America, the competition between 
mortgagees of chattels and mortgagees of the land to which they have been 
afterwards attached has given rise to much controversy. The better opinion, 
however, seems to be that though as against a subseguent mortgagee of 
the land without notice, the mortgagee of the chattels cannot assert his lien, 
he will be entitled to preference where the articles have been affixed to land 
already in mortgage. The mortgagee, it is said, has no assurance at the 
time he took his mortgage that there would be any accession to the 
mortgaged property. He may have believed that there might be such an 
accession, but he acguired no right by the terms of his mortgage to a 
security, upon anything but the property in the condition in which it was at 
the time of the mortgage. He could not compel the mortgagor to add 
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anything to it. So long, therefore, as the security which was given to him 
is not impaired, he has no ground for complaint. In such a case the 
mortgagee's security is neither better nor worse than when he took it, and 
to allow him to treat property which does not belong to the mortgagor as 
part of his security, simply because it has been affixed to the land, would 
be enriching him unfairly at the expense of another. The mortgagee may 
no doubt claim any property belonging to the mortgagor which may be 
affixed to the land, but he is not entitled in equity and good conscience to 
property belonging to others—Jones on Chatte/ Mortgages, 88 133(a), 
134, 135. ‘Where, however, the articles are of such a character that their 
detachment would involve a destruction of or a dismantling of an important 
feature of the land, such annexation might well be regarded as an 
abandonment of the lien by him who impliedly assented to the annexation. 
Shingles, lumber, brick to be used in a building, railroad iron, are apparent 
samples of such a class of chattels.’ — Per Reed, J, in Campbell v Roddy 
(NJ) 14 All Rep 279: 44 (NJ) Eq 244, 251.The learned judge, however, adds: 
Tam not prepared to say, however, that even in such instances there may 
not be an equitable method of awarding to a prior mortgagee of the realty 
all his rights, any yet preserving in some degree the interest of the lienor 
of the chattels; for my view of the effect to be given to the annexation of 
chattels which the chattel mortgagee or lienor must have known were 
destined to become a part of real property, is to preserve the right of the 
prior real estate mortgagee in the same degree of security which he would 
have enjoyed had the property remained as when mortgaged. The question 
is discussed in 10 Harvard LR 190; 16 ibid. pp. 531, 601; 20 ibid. pp. 555- 
556. In Canada, the English law is followed—Bell and Dunn, pp. .139 et 
seq. 


2. Renewal of lease.—it is an established principle of law that where 
a trustee or other person in a fiduciary position gains for himself any 
advantage in such a capacity, he must hold the advantage so gained for 
the benefit of the persons whose interests he was bound to protect. Thus, 
where a renewal of a lease is made according to custom or contract by a 
trustee or agent or other person in a fiduciary position, it enures to the 
benefit of the persons beneficially interested in the lease—-Halsbury’s Laws 
of England, Vol. 28, pp. 47-8. This principle has been extended to persons 
in a special position: they are said to be in a quasi-fiduciary position. This 
is recognised by sec. 90 of the Trusts Act, 1882, illustration (a):‘The renewal 
lease (is) for the benefit of all those interested in the old lease’ The theory 
on which the principle rests is that the new lease is a graft upon the old 
lease and forms part of the original security—Smith v Chichester (1842)59 
RR 746 (750): (1842)2 Dr & War 393: 35 Digest (Repl) 472. As observed 
in Rakestraw v Brewer (1729)2 P Wms 511 (513): 35 Digest (Repl) 354: 
‘This additional term comes from the old root, and is of the same nature, 
subject to the same equity of redemption.’ 
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(1) Purchase of reversion.—lf the mortgaged property is a lease for 
a term of years and the mortgagor obtains a renewal, the mortgagee will 
prima facie be entitled to the new lease for the purpose of his security [S. 
71, T.P. Act; Leland v Hunt 1 Hog 364], though the lessor could not have 
been compelled to renew; and if the mortgagor renders the renewal 
impossible by purchasing the reversion, the whole of the estate so acquired 
will be subject to the mortgage— Iumper v Trumper(1872)14 Eq 295, affid. 
1873 LR 8 Ch 870; Sham v Batul ILR (1902)24 All 538; see also Shyama 
v Ananda (1880)3 CWN 323; Surja Narain v Nanda La/ ILR (1906)33 Cal 
1212. But a mortgagor cannot be compelled to renew in the absence of any 
covenant to do so; and in England if the mortgagee renews at his own 
expense, he can only add the money to his security and cannot recover 
it personally from the mortgagor except where there is an express 
agreement by the mortgagor to that effect—Lacon v Mertins (1743)3 Atk 
1: 1743 Dick 664: 12 Digest (Reissue) 205. 


A mortgagee has, of course, a much stronger equity if any fraud or 
contrivance has been practised for the purpose of depriving him of his 
security. Thus, though a sale for arrears of revenue sweeps away all 
incumbrances, if the estate is purchased by the mortgagor himself, the 
security of the mortgagee will not be extinguished—Ganga v Tulsi ILR 
(1903)25 All 371. Cf. Sanagapally v Intoory ILR (1902)26 Mad 385, where 
the purchaser conveyed the estate to the mortgagor. See also Amolak v 
Dhondi (1906)8 Bom LR 360, a case of forfeiture; Ganparshi v Timmaya 
ILR (1899)24 Bom 34; Shripati v Piraji (1907)9 Bom LR 1018. Disting. 
Ranga v Ganaprakash ILR (1907)30 Mad 67, where the purchase was 
made by an assignee of the equity of redemption; Vedu v Kalu ILR (1913)37 
Bom 692, which turned upon the operation of sec. 56 of the Bombay Land 
Revenue Code, as amended by Act VI of 1901. And where a landlord in 
collusion with his tenant obtained a decree for rent, and in execution of such 
decree purchased the holding, it was held that a mortgage which had been 
previously created by the tenant could be enforced against the landlord— 
Ram v Ram ILR (1905)32 Cal 283. 


The equity in question may be enforced not only against the mortgagor 
but also against purchasers of the mortgaged property. In Hughes v Howard 
[(1858)25 Beav 575: 35 Digest (Repl) 355; cf. Sanagapally v Intoory ILR 
(1902)26 Mad 385], the assignees of the equity of redemption in a leasehold 
tried to get rid of the mortgage debt by intentionally incurring a forfeiture 
of which they induced the lessor to take advantage. They afterwards got 
a new lease of the premises, and contended that as they were not bound 
to pay the mortgage debt, they had a right to abandon their interest when 
they found that the mortgage was a very onerous one. But this contention 
was overruled on the ground that the owner of an eguity of redemption, 
whether he is under any obligation to renew or not, can only acguire the 
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new lease subject to the mortgage. So, where a lease was purchased, 
subject to an annuity in favour of a third person, and a large arrear of rent 
having accumulated, the lessor brought ejectment and pending the pro- 
ceedings entered into an agreement to grant a new lease, it was held that 
the annuity would subsist as a charge on the new lease—Jones v Kearney 
(1841)4 ir Eq 74. For the law fastens on every purchaser of an incumbered 
estate with notice the liability to indemnify the vendor against incumbrances. 
He, therefore, takes subject to the same equity as his vendor, which will 
bind any new interest he may acquire in the property. 


(2) Mortgagor's priority.—It is now proposed to touch upon a question 
of some difficulty. Is an incumbrancer on the old estate entitled to priority 
over a person who advances money in good faith for the purchase of the 
new interest on an agreement that it shall be secured for his benefit? The 
point, which was mooted but not determined in Jones v Kearney [(1841)4 
Ir Eq 74] by the Lord Chancellor, has since been decided in England. In 
the case to which reference is made, it appears that a lease of a house for 
a term of years which was renewable by custom though it contained no 
covenant by the lessors for renewal, was mortgaged to the .defendant, and 
the eguity of redemption in the leasehold estate was afterwards assigned 
to a third person for value. The owners of the reversion refused to renew 
the lease; but, before the lease expired, they agreed to sell the reversion 
to the assignee. The conveyance, however, was not actually executed till 
after the expiration of the lease. While the negotiatons for the purchase of 
the reversion were in progress, the assignee borrowed from the plaintiff a 
certain sum of money; and the memorandum given to him at the time of 
the loan, stated that the money was to be secured by a mortgage of the 
house on the completion of the enfranchisement of the property from the 
Commissioners who owned the reversion. It was contended on behalf of 
the plaintiff, who had no notice of the previous mortgage, that the assignee 
of the equity of redemption in the leasehold was not under any obligation 
to purchase the reversion, and that it could not be supposed that he 
intended to make a present of it to the mortgagee of the leasehold. It was 
clear that his security would have been of no value, if the lease had simply 
expired; why then, it was asked, should he obtain the benefit of the purchase 
of the reversion without paying the purchase money? But Justice Pearson 
thought that there was a grievous fallacy in this argument. | can only treat 
Newman’, said the learned judge, ‘as the mortgagor of the lease; and, in 
that character, he could hold the reversion only on the same terms as he 
would have held a renewed lease of the property. If Newman himself were 
here, he would be entitled to redeem the reversion on paying off the 
mortgage, but he would not be entitled to say to the mortgagee of the lease, 
‘I bought the property for your benefit, and you can only have it on paying 
me the purchase money which | gave for it.’ | cannot understand how any 
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one who claims through Newman can be in any better position than he 
would have been. It is impossible for the plaintiff to say that, in respect of 
the purchase money paid by Newman, she is entitled to priority over the 
mortgagees of the lease. It can conceive that she might be able to establish 
such a claim if she had advanced the money to buy the reversion; but that 
would be because she had no interest in the property through Newman, 
but was giving up a purchase on the terms of being repaid what she had 
given for ft. As it is, she has only a derivative title through Newman, and 
he could not have maintained such a claim against the mortgagees of the 
lease' —Leigh v Burnett (1885)29 Ch D 231, 234, 235: 54 LJ Ch 757: 59 
LT 458: 35 Digest (Repl) 355. 


This is indeed pushing the doctrine of accessions as far as it can well 
be pushed. We must, however, remember that their Lordships of the Priwy 
Council in the case of Raja Krishna Dutt Ram v Raja Momtaz Ali [(1879)6 
IA 145: ILR 5 Cal 198:5 CLR 213] express themselves very cautiously, and, 
while acknowledging that the rule is, generally speaking, agreeable to the 
principles of eguity and good conscience, guard themselves against saying 
that the limits of its applicability are to be taken as rigidly defined by the 
course of English decisions. Where the mortgagor himself makes an 
acquisition, it is no hardship on him to hold that it should enure for the benefit 
of the mortgagee; and it may also be conceded that the security may not 
be curtailed to his prejudice by the mortgagor—Doe v Pott (1781)2 Dougl 
709. But to compel a person who is not personally bound to pay the 
mortgage debt to make a present to the mortgagee of acquisitions 
subsequently made by him with his own money and in perfect good faith, 
may, to use the language of a learned judge and accomplished lawyer, be 
agreeable to the artificial equity of the English law, but not to natural equity 
as understood by laymen. In the English law, though the leasehold interest, 
if not merged, will be first restored to where a person makes a renewal 
impossible by acquiring the fee, it would be otherwise where a severance 
as between the renewable leasehold and the fee cannot be conveniently 
made — Trumper v Trumper (1872)14 Eq 295, 310; affd. LR 8 Ch 870; cf. 
Burnes v Racster (1842)1 Y & CCC 401. The mortgagor of a renewable 
lease can hold a renewed lease only subject to the mortgage—Leigh v 
Burnett 29 Ch D 231. The mortgagee gets the benefit of the renewed lease 
as security for his mortgage, although the renewal may have been obtained 
without any covenant for renewal—Visnu Trimbak v Tattia Vasudeb 1 BHCR 
22; Mohomed Assudollah v Karamoottoolah 4 NWP 11. The rule equally 
' applies though the renewal was obtained after the original term had expired 


- 


[Pickering v Bowels 1 Br CC 197] or though the new lease was not to 


commence till after the expiration of the old one [Rakestraw v Brewer 2 P 
Wms 115). If a new lease or other interest of a like nature be obtained by 
the mortgagor or his representative or successor, either on a forfeiture (by 
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any contrivance or otherwise) of the original lease, or by other means, the 
owner of the mortgage or charge will have the benefit for the purpose of 
the security, whether he be a volunteer or purchaser for valuable consid- 
eration, and although money was expended by a volunteer in obtaining the 
new interest—Moody v Mathews 7 Ves 174. 


In the Roman law, there is preserved an opinion of Paul which more 
nearly answers to the layman’s conception of equity. A house given as 
security was burnt down, and L.T. bought the site and built thereon. A 
question arose concerning the pledge right. Paul gave as his opinion that 
the pledge could still be followed and that, therefore, what was built upon 
the ground was considered to pass with it, that is, with the pledge right; that 
possessors in good faith can, however, be obliged to restore the building 
to creditors only upon condition that they recover their outlay upon the 
structure to the extent of the increase effected in the value. D de Pign 20, 
1: see Voet's Commentaries, translated by Berwick, p, 276. Cf. Muhammad 
v Uttam No. 94 of 1881, Civil Punjab. But if a mortgaged house is pulled 
down and a new building erected in its place by an assignee of the equity 
of redemption, the mortgagee can enforce his security on the new building 
— Morais v Hafeezun 1860 SD NWP 432. 


It is hardly necessary to point out that the mortgagor cannot claim any 
charge in respect of improvements made by himself on the mortgaged 
property [Langton v Langton (1855)7 De GM&G 30, 41: 35 Digest (Repl) 
775; Norris v Caledonian Insurance Co. (1869)8 Eq 127: 35 Digest (Repl) 
712: Saunders v Dunman (1878)7 Ch D 825: 35 Digest (Repl) 772; Falcke 
v Scottish Imperial Insurance Co. (1885)34 Ch D 234; Drew v Joselyne 
(1887)18 OBD 590]; and the same rule applies in England to money spent 
by any person who claims under the mortgagor. Thus, a second mortgagee- 
in-possession, who spends money in improving or protecting the mort- 
gaged property, cannot set up any charge for his expenditure against the 
first mortgagee—Landowner West of England Co. v Ashford (1880)16 Ch 
D 411, 433: 35 Digest (Repl) 730; Lee & Chapman's case (1885)30 Ch D 
216, 225; Ormerod Grierson & Co., in re 1890 WN 217. And see Pingrey, 
§§ 854-57. 


The underlying principle of sec. 71 of the Transfer of Property Act is that 
renewed lease is treated as engrafted upon the old stock and is, therefore, 
subject to the same equities regarding foreclosure and redemption as the 
old lease. Section 71 is not applicable if there is a contract to the contrary. 
This section may be treated as a corollary to sec. 64. 


Before parting with the subject, it may be noticed that any enlargement 
of the interest of the mortgagor in the mortgaged property will be treated 
as an accession to it. Thus where a mortgagee, who has created a sub- 
mortgage, acquires the original mortgagor's equity of redemption, the sub- 





Mortgagee's Rights and Liabilities 405 


mortgagee will be entitled to the benefit of the acquisition—Ajudhia v 
Mansingh ILR (1902)25 All 46; cf. Shyama v Ananda (1880)3 CWN 323. 


(3) Pledge in a new form.—it has already been pointed out that a 
mortgagor cannot deal with the mortgaged property in such a way as to 
affect the mortgagee's right to follow the security. But cases may arise in 
which owing to the action of third parties, the pledge in the language of Sir 
Montague Smith may assume a new form. Thus where an undivided share 
in land is given in mortgage and upon a partition, a portion of the land is 
subsequently allotted to the mortgagor in severalty, the mortgagee has not 
only the right to follow the parcel allotted to the mortgagor, but is bound to 
do so, as the co-sharers of the mortgagor would take the lands allotted to 
them free of the mortgage. 


Byjnath Lall v Ramoodeen Chowdhury [(1874)1 IA 106: 21 WR 233] is 
the leading case on the point. In giving the judgment of the Judicial 
Committee, Sir Montague E. Smith observed: ‘Let it be assumed that such 
a partition has been fairly and conclusively made with the assent of the 
mortgagee. In that case, can it be doubted that the mortgagee of the 
undivided share of one co-sharer (and for the sake of argument, the 
mortgage may be assumed to cover the whole of such undivided share), 
who has no privity of contract with the other co-sharers, would have no 
recourse against the lands allotted to such co-sharers, but must pursue his 
remedy against the lands allotted to his mortgagor, and, as against him, 
would have a charge on the whole of such lands. He would take the subject 
of the pledge in the new form which it had assumed. In the present case 
there is not a suggestion of fraud, nor is there any ground to suppose that 
the partition was other than fair and equal. The mortgagee is content to 
accept what has been allotted in substitution of the undivided interest as 
the fair equivalent of it. Their Lordships are of opinion, not only that he has 
a right to do so, but that this, in the circumstances of the case, was his sole 
right, and that he could not successfully have sought to charge any other 
parcel of the estate in the hands of any of the former co-sharers. There is, 
therefore, no question here of election, or of the time when the election was 
made’—Byjnath v Ramoodeen (1874)1 IA 106, 120, 122: 21 WR 233; cf. 
Hem v Thako ILR (1893)20 Cal 533; Joy v Bharat ILR (1899)26 Cal 434: 
3 CWN 209; Pullama v Pardosham ILR (1895)18 Mad 316; Lakshman v 
Gopal ILR (1898)23 Bom 385; Amolak v Chandan ILR (1902)24 All 483; 
Hakimlal v Ramlal (1907)6 CLJ 46; Shahebzada v Hills ILR (1907)35 Cal 
388. Cf. Sundar v Brij ILR (1913)35 All 543: 11 ALJ 916, where the 
mortgaged share, which was allotted to a coparcener by a private partition, 
was held liable, the mortgage having been made with his consent. 


(4) Partition 
(a) In India.—n this case the partition was made by the collector under 
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statutory authority.. But the principle enunciated by their Lordships applies 
equally to a partition made by the civil court, or by a arbitrator selected by 
the parties; and even a partition by private arrangement would seem to fall 
under ii— Buloram v Damoo 1857 SD 358; Hem v Thako ILR (1893)20 Cal 
533; Shahebzada v Hills ILR (1907)35 Cal 388; Pullamma v Pardosham 
ILR (1895)18 Mad 316. But see Doddappa v Somappa (1906)8 Bom LR 
550, where the partition took place under a consent-decree; cf. Wright v 
Strother76 Va 857, cited in Freeman on Partition, § 478; Washburn, 8 1097. 
The mortgagee may follow the property in the hands of a purchaser — Allah 
Bakhsh v Gobindaram (1906)7 PLR 28. But if in making the allotments, the 
incumbrance is taken into account in valuing the share which is subject to 
it, the partition will not, for obvious reasons, affect the security of the 
mortgagee—Joy v Bharat ILR (1899)26 Cal 434: 3 CWN 209. It is hardly 
necessary to add that the mortgagee will not be bound by an unegual 
partition effected by fraud and collusion between the mortgagor and his co- 
sharers, whether such partition is made by private arrangement or by court, 
and even a partition made by the collector, notwithstanding its finality 
generally, may be impeached on the ground of fraud—Byjnath v Ramoodeen 
(1873)1 IA 106; cf. Muhmoodool v Radha 1860 SD 694; Lakshman v Gopal 
ILR (1898)23 Bom 385; Mahadeo v Takia Bibi ILR (1903)25 All 19. It must 
not, however, be thought that an exchange stands upon the same footing 
as a partition; for though the mortgagee of an undivided interest takes his 
security subject to the right of the other sharers to enforce a partition, he 
cannot be bound by an exchange which is the voluntary act of the 
mortgagor—Muhmoodool v Radha 1860 SD 694. Cf. Ram v Bisheshur 
1861 SD NWP 551. See also Domat's Civil Law, 8 1668, note R. 


(b) French law. —t may not, perhaps, be out of place here to notice that 
the principle which underlies their Lordships’ decision in Byjnath’s case 
[(1873)1 IA 106: 21 WR 233] is also recognised in the French law. ‘If an 
estate’, says Domat [Domat's Civil Law, § 1668, note R], ‘belongs in 
common, without any division or partition, to two or more persons, such as, 
co-partners, co-heirs or others, and one of them has mortgaged to his 
creditor, either all his estate or the right which he had to that estate, this 
creditor will have his mortgage upon the undivided portion of his debtor as 
long as the estate shall remain in common. But after the partition, the right 
of his debtor being limited to the portion that has fallen to his lot, the 
mortgage of this creditor will be also limited to the same. For, although 
before the partition, the whole estate was subject to the mortgage for the 
undivided portion of this debtor, and though a right which is acquired cannot 
be diminished, yet, seeing the debtor had not a simple and immutable right 
of enjoying his share of the estate always undivided, but that his right implied 
the condition of a liberty to all the proprietors to come to a partition in order 
to assign to every one a portion that might be wholly and entirely their own; 
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the mortgage, which was only an accessory to the debtor's right, implied 
likewise the same condition and affected only that which should fall to the 
debtor’s share, the portion of the others remaining free of them. But if in 
the partition there was any fraud committed, the creditor might procure a 
redress of what has been done to his prejudice’. ‘The creditors’, adds Domat 
[Domat's Civil Law, 8 1668, note R], ‘ought to have a watchful eye before 
the partition, both over the movables and immovables, that nothing be done 
to their prejudice. For, if the partition were made without fraud, they might 
justly be told that their security was only upon what might fall to the share 
of the debtor; and if, for example, that debtor has wasted and dissipated 
the movable effects which fell to his lot, it would not be just that the shares 
of the others should go to the payment of his debts! 


(c) Roman law.—in the Roman law, however, a partition is treated as 
a kind of exchange. Speaking of the difference between the French and the 
Roman law on the nature and effect of a partition their Lordships of the Privy 
Council [Courtaux v Hewetson 1875 LR 6 PC 407, 421] observed: ‘The 
Roman jurists considered it to be a species of exchange, involving like an 
exchange between strangers, many of the consequences of a sale and 
notably this, viz. that a creditor of one of the co-proprietors would retain upon 
the shares of all after division, any charge by way of “hypotheque” that had 
been created by his debtor before the division. The doctrine of the old 
French law was, on the other hand, that a partition had no relation either 
to the contract of exchange or to the contract of sale; that it was not in the 
nature of a purchase-deed (‘titre d’ acquisition”), but only had the effect of 
determining and limiting to certain subjects the indefinite share which, 
before the partition, each co-heir or other co-proprietor had in the mass of 
the property divided. According to the distinction to be found in the writings 
of so many French jurists, and in the Code itself, the instrument of partition 
was “un acte declaratif' not “un acte translatif de propriete” |Courtaux v 
Hewetson 1875 LR 6 PC 407, 421]. 


(d) American law.—The question has also been discussed in the 
American courts, and the net result of the authorities may be summed up 
in a few words. An equal and honest partition binding the mortgagee will 
convert his lien from a charge against an undivided share of the whole to 
a charge against the whole of the tract which has been taken in lieu of such 
share. If, however, the mortgage covers only a share of the interest of the 
mortgagor in the whole estate held in common, the mortgage will comprise 
a proportionate interest in the whole of the part allotted to the mortgagor. 
But a decree for partition cannot extend the mortgage to any property not 
included in it. Where the mortgage, therefore, embraces the interest of the 
mortgagee in some specific part of the common property, the parcel 
covered by the mortgage is treated as a separate estate, and a separate 
partition is made of ft. But in Massachusetts, the law is different. There a 
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tenant-in-common cannot, as against his co-tenants, mortgage his interest 
merely in a specified parcel of the lands held in common. He can only 
convey his interest in the entire estate. The American decisions, however, 
are not altogether in harmony with one another. See Freeman, §§ 415, 478, 
479; Jones, § 706; Pingrey, §§ 698, 736, 893, et seg.; cf. Hakim v Ram 
(1907)6 CW 46. 


(5) Mortgagee as a necessary party.—it follows that the mortgagee 
of an undivided share has a direct interest in a partition of the property as 
it would effect an alteration in the nature of his security. He would, therefore, 
seem to be a necessary party to such an action— Sadu v Ram ILR (1892)16 
Bom 608; Lakshman v Gopal! ILR (1898)23 Bom 385, 393; and see Jones, 
§ 706. But in Calcutta a mortgagee is not regarded as a necessary party 
to a suit for partition, where the extent of the mortgagor's interest is not in 
controvesy though he may, and frequently does, obtain leave to attend the 
proceedings as a quasi party—Mohindra v Soshee ILR (1880)5 Cal 882; 
Khetterpal v KhelalILR (1894)21 Cal 904. For the practice in England, see 
Swan v Swan (1819)8 Price 518; Gibbs v Haydon (1882)30 WR (Eng) 726; 
Belcher v Williams (1890)45 Ch D 510, 516; Catton v Banks (1893)2 Ch 
221, 225; Sinclair v James (1894)3 Ch 554. 


In England, as a general rule, the mortgagee as the owner of the legal 
estate must be a party to any action relating to the mortgaged premises. 
Thus, he is a necessary party to an action for recovery of land wnich is 
subject to his mortgage (Allen v Woods (1892)68 LT 143; disting. Doe d. 
Pearson v Roe (1830)6 Bing 612); and if he is unrepresented he will not 
be bound by the result of the litigation—Daniell’s Ch. Practice, 7th Ed., Vol. 
1, p- 172; cf. Ahmedbhoy v Vulleebhoy ILR (1884)8 Bom 323. So, it has been 
held in Ireland that a landlord bringing ejectment for non-payment of rent 
and having notice of a mortgage of the tenant's interest must serve the 
mortgagee with the ejectment—Biddulph v St. John (1805)2 Sch & L 521. 
And, in an’ English case, where a lessor recovered judgment by default 
against a tenant in the absence of the equitable mortgagee of the premises, 
the only person really interested in defending the action, it was held that 
the mortgagee had a sufficient /ocus standi to entitle him to apply for leave 
to have the judgment set aside—Jacques v Harrison (1884)12 QBD 165. 
The mortgagee may, also, for the purpose of enforcing his security Upon 
the interest cf the mortgagor in an agreement, sue for the specific 
performance of the contract—Browne v London Necropolis etc. Co. (1 858)6 
WR Eng 188: 10 Digest (Reissue) 1359. Again, if the suit involves the taking 
of accounts, the mortgagee should be added as a party so as to bind him 
by the result—Von Gelder Apsimon & Co. v Sowerby Bridge etc. (1890)44 
Ch D 374. But if the relief which is sought by the plaintiff cannot affect the 
interest of the mortgagee, he need not be joined as a defendant— 
Fairclough v Marshall (1878)4 Ex D 37; Von Gelder v Sowerby Bridge etc. 
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(1890)44 Ch D 374. This is also the settled law in America, where the 
mortgagee must be added as a party to any suit which may result in 
impairing his security as, for instance, a suit for the removal of a portion 
of a party wall on the mortgaged estate—Story’s Equity Pleadings, s. 182; 
cf. Copis v Middleton ILR (1823)2 Mad 410, 423: 2 LJ Ch 82: 25 Digest 
(Repl!) 205. But he is not a necessary party, if the suit relates only to an injury 
done to the possession of the mortgagor—Jones, 8 709. 


(6) Mortgagee's rights illustrated 


(a) Purchase by trustee. —The purchase of a prior mortgage by a 
trustee in bankruptcy stands upon a somewhat peculiar footing. He cannot, 
any more than the bankrupt mortgagor himself can, defeat the rights of the 
bankrupt's mortgagees. But such purchase has not the effect of neutralising 
the prior mortgage, which will enure for the benefit of the general creditors 
and not merely of puisne mortgagees—Bell v Sunderland Building Society 
(1883)24 Ch D 618: 53 LJ Ch 509: 49 LT 555: 35 Digest (Repl) 700; cf. 
Cracknall v Janson (1877)6 Ch D 735: 46 LJ Ch 652: 37 LT 118: 35 Digest 
(Repl) 698. It should be noticed that a secured creditor is not entitled to 
receive payment of his debt from his debtor and to hand over the securities 
after notice of an act of bankruptcy on the part of the debtor—Ponsford 
Baker & Co. v Union of London and Smith's Bank Ltd. (1906)2 Ch 444. 


it should be mentioned here that a mortgagee may lay out money for 
the preservation of the property from forfeiture or destruction, as well as 
for supporting the mortgagor's title. He may also spend money for the 
purpose of establishing his own title against the mortgagor, and when the 
security consists of a renewable leasehold, for the renewal of the lease; and 
any money spent by him for such purposes, in the absence of any contract 
to the contrary, will be added to the mortgage debt. This is the established 
law on the subject, and has not been altered by the special provisions made 
for mortgagees-in-possession which seem to have been enacted under the 
influence of that excessive caution, which experience shows, creates more 
doubts than it dispels [See Perianna v Marudainayagam ILR (1899)22 Mad 
332]. 


(b) Mortgagee to enter upon possession.—However, let us take up 
the question of the right of a mortgagee to enter upon possession of the 
mortgaged property, a question which is not, except in the case of an 
English mortgage, and for obvious reasons also in that of a usufructuary 
mortgage, free from doubt. 


We know that an English mortgagee acquires the right to take posses- 
sion of the mortgaged property immediately on the execution of the 
mortgage, unless there is a provision allowing the mortgagor to remain in 
possession until default, in which case the right of the mortgagee to enter 
upon possession arises only when default is made—Deo d. Roylance v 
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Lightfoot 11 LJ Ex 151: (1841)8 M&W 553: 35 Digest (Rep!) 370; Rogers 
v Grazebrook (1846)8 QB 895: 35 Digest (Rep!) 671. But a mortgagee by 
way of conditional sale is not entitled to possession before foreclosure, 
except perhaps in a case in which such a right is expressly given to him 
by the terms of the document. 


In one case the mortgagor covenanted in these words: ‘If | do not repay 
the whole money within the period, then this conditional bill of sale will be 
reckoned as a true and absolute bill of sale; my and my successor's rights 
will cease to the said zemindari; the proprietary rights with the rights of gift 
and sale to it will accrue to you and your successors; and registering your 
names in the sherishtah of the Collectorate, you will take possession of it 
inthe mofusil, and, on payment of revenue, you, your sons, grandsons, etc., 
will continue to have felicitous occupation and possession thereof'—Dino 
v Nursingh (1874)14 BLR 87: 22 WR 90; cf. Khelut v Tarachurn (1866)6 WR 
269; Lutchmiput v Land Mortgage Bank ILR (1887)14 Cal 464; Aman v 
Azgar ILR (1899)27 Cal 185. It was held that, as the right of possession 
on default was expressly stipulated for, the mortgagee was entitled to take 
possession, on the failure of the mortgagor to pay at the appointed time, 
and the learned judge refused to follow a decision of the Sudder Dewany 
Adalut, which lays down that the mortgagee under a conditional sale has 
no right to take possession until foreclosure—Buddi v Raja of Burdwan 
1857 SD 1816. However, there has never been any case in India in which 
a mortgagee by conditional sale has asserted a right to assume possession 
either before or after default, simply because the document on the fact of 
it was a conditional or redeemable sale [The judgment of the Privy Council 
in Hub Ali v Wazir-un-nissa [(1906)33 IA 107: ILR 28 All 496: 3 CLJ 601: 
10 CWN 778], would seem to negative any such right]. 


(c) American and English laws compared.—n most of the American 
States, where a mortgage notwithstanding the form of the transaction is 
regarded as a mere security, the mortgagee is not allowed to take 
possession before he becomes the owner, either by foreclosure or by 
purchase at a sale by the court. If, however, the mortgagee actually acquires 
possession, with the consent of the mortgagor, or in other lawful manner, 
although the nature of his interest is not thereby altered, he is entitled to 
retain such possession until the mortgage is redeemed or paid — Jones, 
§§ 58, 59 and 715; Pomeroy, § 1215. And if a conditional sale in this country 
is a mere security, the mortgagee who is the holder only of a security and 
not the owner of the property, ought not to be allowed to enter upon 
possession before the mortgage is foreclosed. In the case of Dinonath v 
Nursing [(1874)22 WR 90], it is true, as Justice Markby is reported to have 
said, that it would be impossible to hold that the mortgagee of property in 
the mofussil under a mortgage in the English form has a right to the 
possession of the mortgaged property, and that a mortgagee by conditional 
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sale has not. But there does not seem any such impossibility. Where the 
mortgage is in the English form, it may be said that the mortgagee is entitled 
to claim all the privileges which legal mortgagees enjoy in England [Brojo 
v Khelut (1871)14 MIA 144: 8 BLR 104: 16 WR PC 33; Anundo v Dhonendro 
(1871)14 MIA 101: 16 WR PC 19; of. Surnomoyee v Srinath ILR (1885)12 
Cal 614: ILR 16 Cal 693: 16 IA 85]; but a right to take possession 
immediately on default has never been understood to be one of the terms 
of the bargain between the parties to a mortgage by conditional sale. 


And this reminds us that the right of this English mortgagee to take 
possession immediately upon the execution of the mortgage is merely an 
incident of his legal ownership with which the Court of Chancery could not 
directly interfere, though it compelled the mortgagee to render a strict 
account of his stewardship, whenever the mortgagor sought to redeem the 
mortgage. That the right is based on the obsolete notion that a mortgage 
is a conditional estate at law, is clear from the fact that this remedy is not 
available to an equitable mortgagee, because the superior sanctity inherent 
in a legal mortgage in the English system does not attach to an equitable 
mortgage— Garfitt v Allen (1887)37 Ch D 48: 35 Digest (Repl) 456; cf. Finck 
v Tranter (1905)1 KB 427: 74 LJ KB 345: 92 LT 297: 35 Digest (Repl) 463. 
But a privilege, which rests upon such a peculiar basis, is surely an 
anachronism, and ought not to have any place in a system in which a 
mortgage is properly regarded as a mere security, which does not transfer 
the property itself, but only creates an interest in the nature of a servitude 
carved out of the mortgagor’s ownership. 


A mortgagee in India with possession, steps into the shoes of the 
mortgagor and becomes entitled to all the rights of the mortgagor, the only 
right left with the mortgagor being his right of redemption. The mortgagee 
is entitled to be in possession of the property as long as it is not redeemed. 
If he leases back the property to the mortgagor, he acquires the rights of 
a lessor and is entitled to enforce the terms of the lease against the 
mortgagor—S.B. Abdul Azeez v M. Muniyappa Setty (1988)4 SCC 727. 


It should be added that the right of the mortgagee to assume possession 
is frequently a source of trouble not only to the mortgagor and the 
mortgagee but also to third parties. It neither blesses him that gives nor him 
that takes it; for, while on the one hand, the position of the mortgagee himself 
who takes possession has its peculiar perils, there is considerable danger 
on the other hand, of his using the power oppressively not only to the 
mortgagor but also to tenants who have been let into possession since the 
execution of the mortgage. This is a real and not a merely speculative 
danger, and the legislature has been obliged to guard against it in England 
by giving the mortgagor large powers of leasing the mortgaged premises 
— a very benevolent piece of legislation, though our admiration for it is 
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somewhat qualified by the reflection that it may be readily abused by an 
unscrupulous mortgagor to the serious injury of the mortgagee's security. 


In view of these considerations, including inevitable litigation following 
upon the assumption of possession by the mortgagee, one cannot help 
thinking that the rule now observed in most American States, not to allow 
the mortgagee to take possession before foreclosure, might be adopted in 
this country with advantage. But the practice of the English Court of 
Chancery, so long as it remains unaltered, will always bar the way to any 
such improvement in our law. 


(d) Mortgagee as owner.—There can, however, be little doubt that the 
mortgagee is entitled, for the protection of his security, to exercise some 
of the rights of an owner, though the limits within which such rights may 
be exercised have given rise to considerable discussion, and the legislature 
has been occasionally driven to explain its meaning by amending Acts in 
which the term (owner) is defined to include a mortgagee [See Jeorakhun 
v Nuwu/ 1956 SD NWP 75; Gokul v Balmookdund 1864 SD NWP, Vol. 2, 
p. 592; Sree Kissen v Eshree (1876)2 Agra HC 299; Bhawani v Dalmardan 
ILR (1880)3 All 144; Ali Ahmad v Rahmatullah«ILR (1892)14 All 195; 
Luchman v Ghasi ILR (1893)15 All 137; Nand v Bansi ILR (1897)20 All 19; 
Bhagwan v Mohan ILR (1903)25 All 421; Vellayan v Tiruva ILR (1881)5 Mad 
76; Narayana v Mukunda ILR (1882)5 Mad 87; cf. Act XIX of 1873, secs. 
141 and 146; for a similar difficulty which arose under an Inclosure Act in 
England, see Goodtitle d. Baker v Milburn (1837)2 MAN 853]. 


In an old case decided by the Sudder Dewanny Adalut of Calcutta 
[Saadut v Collector of Sarun 1858 SD 840; but see Gobindlal v Ramjanam 
(1893)20 IA 165: ILR 21 Cal 70; see also Rakhal v Dwarka ILR (1886)13 
Cal 346; Poresh v Nabogopal ILR (1901)29 Cal 1: 5 CWN 84], it was held 
that a mortgagee though in possession was not entitled to maintain a suit 
to set aside a sale for arrears of revenue under Ben. Reg. ll of 1822, as 
the right to bring such a suit was expressly given to the proprietor only. But 
this decision under a repealed regulation can only be useful to us now as 
illustrating the difficulties which are almost sure to arise from ill-considered 
legislation assisted by bad draftsmanship. There are, nowever, still many 
guestions which are left by the authorities in some degree of doubt. All that 
can be safely asserted is that a mortgagee may, generally speaking, by 
reason of his interest in the mortgaged property, maintain or defend any 
action relating to it, whenever it is necessary to do so for the protection of 
his security; but he has no right to take any proceedings when his security ' 
is not imperilled. Thus a mortgagee, though entitled to possession, cannot 
claim a partition under the law relating to the partition of revenue-paying 
estates [Mahomed v Mahomed 1847 SD NWP 32, a case under Reg. XIX 
of 1814; Kussoo v Thakoor 1855 SD NWP 453]; or it would seem sustain 
an action for partition at any rate, in the absence of the mortgagor—Mangli 
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vishri ILR (1896)18 All 476. But see sec. 44 of the Transfer of Property Act. 
It seems to have been held in one case that if an estate is in the possession 
of a mortgagee, the mortgagors could not claim a partition under Reg. XIX 
of 1814, but the case has never been followed — Nyanah v Hoosein 1860 
SD NWP 423; butsee Uchrej Wojha v Baboo Sheonath 1863 SD NWP 267. 


It should be noticed that a mortgagee in India cannot alter the terms of 
a subsisting tenancy, or make any new lease which would be binding upon 
the mortgagor on redemption—Sheo Churn v Soorja 1852 SD 1137; 
Byjnath v Ramsuroop 1864 SD NWP Vol. 2, p. 140; Her Pershad v Oodit 
(1866)1 Agra (Rev) 60; Adjoodhya v Girdharee(1870)2 NWP 199; Seshamma 
v Chikaya (1902)12 MLJ 119; Ram v Rajhans (1906)3 All LJ 517; disting. 
Koondun v Juggutputee 1857 SD 1513. See Chapter 7, post. This was also 
the law in England, where a mortgagee could not make a valid lease without 
the concurrence of the mortgagor exceptin a case of necessity—Hungerford 
v Clay (1722)9 Mod 1; but see Conveyancing Act, 1881, s. 18, clause (2). 


The mortgagor in making a mortgage parts with a substantial portion 

the bundle of rights which compose ownership. His subsequent acts, 
therefore, cannot bind the mortgagee unless done by him as an agent, and 
this seems to be the ground on which it has been held that a mortgagee 
would not be bound by an adverse judgment against his mortgagor 
rendered in any action instituted after the creation of the mortgage—Dooma 
v Joonarain (1869)12 WR 362: 4 BLR ac 27; Terbhobun v Jhons (1872)18 
WR 206; Bonomali v Koylash ILR (1878)4 Cal 692; Sitaram v Amir ILR 
(1886)8 All 324; Shoshi v Gogan ILR (1894)22 Cal 364; Madho v Purshan 
(1878)4 Cal 520; Mangel v Gurditta (1900)1 PLR 37; Ramchandra v 
Malkapa ILR (1916)40 Bom 679; cf. Krishnaji v Sitaram ILR (1880)5 Bom 
496; Toolun v Ooman (1867)2 Agra HC 117; in the last two cases there were 
grounds for suspecting collusion; disting. Jugutputty v Tilukdharee 1851 SD 
131. The guestion is now concluded by authority, but it may be mentioned 
in passing that some of the cases on the point seem to rest upon the 
assumption not altogether well-founded that a restricted power of dealing 
with property involves an incapacity to represent the estate in any litigation 
connected with it—See Katama v Moottoo (1863)9 MIA 343; Prosunno v 
Golab (1875)2 IA 145: 14 BLR 415; Radhabai v Anantrao ILR (1885)9 Bom 
198; cf. De Montfort v Broers (1887)13 AC 149. 


(e) Roman law.—The Roman law on the subject is thus stated by 
Papinian in the 20th Book of his Ouoestiones:'A debtor, who had mortgaged 
property and afterwards lost possession thereof, brought a suit for its 
recovery and was defeated in his claim, because he failed to establish his 
title. The creditor would nevertheless have the Servian action against the 
possessor on proving that the property belonged to the debtor at the time 
of the mortgage contract. And even if a debtor be defeated in. a suit for 
recovery of an inheritance, it will be the duty of the judge in the Servian 
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action to investigate the validity of the mortgage without reference to the 
decision in the debtor's suit for recovery of the inheritance. But, it may be 
said, the same rule is not observed with respect to legatees and to slaves 
to whom freedom was bequeathed by will, when in a suit by the legitimate 
heir against the instituted heir, judgment is given in favour of the former. | 
reply that a creditor cannot well be compared with a legatee for all purposes; 
because legacies are valid only where the validity of the will is established; 
while it may happen that the mortgage was validly taken by the creditor, 
and yet that the debtor's suit for recovery of the inheritance was not properly 
brought. A man brought a suit for recovery of property, and by a wrongful 
decision his claim was dismissed; he afterwards mortgaged the same 
property for a debt. The creditor cannot have a better right than the debtor 
who granted the mortgage. Accordingly, if he (the creditor) were to bring 
a suit on his mortgage against the person-in-possession of the property, 
his claim would be barred by a plea of res judicata; although it may be true 
that the successful party could not himself have brought any suit for 
recovery of that property if ithad been possessed by another; because here 
the question for consideration is, not what defects were in the possessor's 
title, but what title the debtor had to the property given in mortgage"'—See 
also Voet's Commentaries, translated by Berwick, p. 376 et seg. 


In Burge’s Foreign and Colonial Law, the law is also similarly stated but 
with an important qualification. ‘The mortgagee is not prejudiced by any 
recovery which a third person may have obtained against the mortgagor 
in a Suit instituted subsequent to the mortgage, but it would be otherwise, 
if the mortgagee were under his contract with the mortgagor-in-possession 
of the property, and knowingly allowed the mortgagor to litigate with another 
his title to it, because in that case he had it in his power, by interposing his 
own prior claim and defending his own title, to have prevented such a 
recovery'—Vol. Ill, pp. 220-21. Cf. Govett v Richmond (1834)7 Sim 1; Bhyro 
v Lekhranee (1871)16 WR 123; Beni v Preonath ILR (1900)28 Cal 1303: 
5 CWN 268; but see Martin v L.C.8D. Ry. Co. 1865 LR 1 Eq 145, affd. LR 
1 Ch 501. 


(f) Where security insufficient or imperilled.—tt is already stated that 
where the security is insufficient, the mortgagee may restrain any act which 
is likely to lessen its value. It is a corollary from this rule, or rather a part 
of it, that he has the right to prevent the doing of anything which threatens 
the destruction of the mortgaged premises as, for instance, mining under 
buildings so as to endanger their stability—Dugdale v Robertson (1857)3 
Jur (NS) 687: 33 Digest (Rep[) 843. In a word, whenever the security is 
imperilled, the court will interfere for the protection of the mortgagee. Thus, 
for instance, in England the trustee in bankruptcy of a mortgagor may be 
prevented from affecting the rights of the mortgagee of a leasehold interest 
by disclaiming under the Bankruptcy Acts, although if the disclaimer is once 
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executed, the title of the lessor will be complete, and the rights of the 
mortgagee extinguished— Ditton, Ex parte (1876)3 Ch D 459; Buxton, Ex 
parte (1880)15 Ch D 289; Sadler, Ex parte (1881)19 Ch D 122. Fora similar 
reason, a mortgagee was allowed to restrain the trustees of a turnpike road 
from reducing the tolls which were the subject of the mortgage—Lord 
Crewe v Edleston (1857)3 Jur (NS) 1061: 1 DeG & J 93. For the rights of 
a mortgagee of a ship, see Keith v Burrows (1877)2 App Cas 636; Heather 
Bell, The 1901 P 272; Law Guarantee and Trust Society v Russian Bank 
for Foreign Trade (1905)1 KB 815: 42 Digest (Repl) 651; Manor, The 1907 
P 339. 


The interest of the mortgagee in the mortgaged premises cannot, a 
fortiori, be defeated by the fraudulent conduct of the mortgagor, for instance, 
by a collusive judgment [Fyz v Khaolan 1861 SD NWP 740; Krishnkji v 
Sitaram ILR (1880)5 Bom 496, where the mortgagee was allowed to bring 
a fresh suit for partition; disting. Herchund v Ram NWPHC (1866)1 Agra 
286]; and a mortgagee has been, therefore, allowed to enter a caveat on 
the ground that the will was a forgery although the mortgagor, the heir-at- 
law, did not oppose the grant—Surbamongola v Shashibhoosan ILR 
(1884)10 Cal 413; Kashi v Gopi ILR (1891)19 Cal 48. 


Before dismissing the subject of the mortgagee's rights as against 
strangers, it may be pointed out that a mortgage being in Indian system a 
mere security, the mortgagee is not entitled to any remedy which is confined 
exclusively to the ownership of the land. He cannot, therefore, maintain an 
action for the value of any property which may be severed from the 
mortgaged premises, as for instance, timber sold by the mortgagor and 
removed by the purchaser, because the property in such timber would 
belong to the owner of the land, namely, the mortgagor and not the 
mortgagee. But he can maintain an action against a third person for any 
injury done to the premises, if he is in a position to show that the act was 
done intentionally with the object of injuring his security— Jones, S 696. As 
a corollary from this rule, though a mortgagee may recover damages from 
a third person who wrongfully and knowingly impairs his security, he cannot 
recover anything in excess of the injury sustained by him—Aiyappa v 
Kuppusami ILR (1904)28 Mad 208; cf. Omer v Shewan (1879)4 CLR 291. 
The mortgagee, therefore, only can succeed upon proof that the mortgaged 
premises in their damaged condition are not of sufficient value to satisfy 
the debt. A different rule, however, prevails in those systems of law in which 
a mortgage is treated as a conveyance of the land and not a mere security 
(For the tangled state of the law in America, see Jones, §§ 684, 689, 695; 
Pingrey, §§ 401, 424 et seq. See also Bell and Dunn, pp. 39, 40; 19 Harvard 


LR 389]. 
Itis hardly necessary to state that a mortgagee, who is notin possession, 
cannot maintain an action of trespass against a stranger at any rate, before 
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his right to take possession has accrued— Wheeler v Montefiore (1841 )2 
QB 133: 35 Digest (Repl) 450. The same rule holds good in the case of a 
mortgage of chattels, the mortgagee not being entitled to sue either in 
trespass or trover before his right to assume possession has accrued — 
Bradley v Copley (1845)1 CB 685. Cf. Jelks v Hayward (1905)2 KB 460. 
As to relation back, see Ocean Accident v Ilford Gas Co. (1905)2 KB 493: 
35 Digest (Repl) 450. For some remarks on this case, see 19 Harvard LR 
307. But a mortgagee, whether in or out of possession, may maintain or 
defend actions in which the title to the mortgaged property is in debate— 
Phene v Gillan (1845)5 Hare 1; Langton v Langton (1855)7 De GM & G 
30: 24 LJ Ch 625: 35 Digest (Repl) 775. It is only added here that though, 
as we have seen, a mortgagee is entitled to enjoin waste, he is not bound 
to do so, and cannot, therefore, be called upon by a puisne mortgagee to 
account for any damage done to the mortgaged premises. 


(g) Custody of title deeds.—A mortgagee, where the mortgage deals 
with the whole interest of the mortgagor in the mortgaged premises, is 
entitled to the title deeds, and it was said in one case that he was not bound 
to produce them or even his deed of mortgage until his claim was satisfied— 
Beattie v Jetha (1868)5 Bom HC (acj) 152; cf. Bentinck v Willink (1842)2 
Hare 1: 11 Digest (Reissue) 403. But this decision, which was based solely 
on the English law, can hardly be regarded as satisfactory, it being, to say 
the least, open to considerable doubt about how far the practice of the 
English courts of equity was founded on principles of abstract justice. The 
law has since been altered in England by statute [44 & 45 Vic., C. 41, s. 
16], and the mortgagor is now entitled, notwithstanding any stipulation to 
the contrary, to inspect, at all reasonable times, the title deeds in the custody 
or power of the mortgagee. The case in the Bombay High Court is an 
instance, and by no means a solitary one, of the influence exercised not 
always beneficially by the English law on the practice of Indian courts. It 
is not denied, however, in the absence of any well-defined rule, that Indian 
judges may very well borrow from the practice of the English Court of 
Chancery as successive generations of equity judges have borrowed, not 
unfrequently without any acknowledgment from the Roman law; but an 
indiscriminate introduction of English law, although it might render the task 
of the Anglo-Indian judge comparatively less laborious, can scarcely be 
regarded with unalloyed complacency by the Indian suitor. 


The anomalous character of the English law of mortgage with its 
distinction of legal and equitable estates is strikingly exemplified by the 
position of a legal mortgagee of leasehold property who may be sued on 
the covenants, if the whole term is mortgaged to him, though he does not 
enter into possession—Williams v Bosanquet (1819)1 B&B 238: 3 Moore 
500: 31(2) Digest (Reissue) 724; Gee, in re (1889)24 QBD 65. But a 
mortgagee may get rid of his liability by discharging the mortgage which 
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would not have the effect of revesting the term in the mortgagor — Bell and 
Dunn, p. 24. But an equitable mortgagee incurs no such liability even by 
taking possession [Moores v Choat (1839)8 Sim 508], though it may be 
noted in passing that in Ireland his liens are not cast in such pleasant 
places— Malone v Geraghty (1843)5, 1 Eq Rep 549; affd. 1 HL Cas 81. But, 
happily in india we know of no distinction between law and equity. A 
mortgagee, therefore, simply as such cannot be sued as the assignee of 
the mortgagor on the covenants in the lease— Nachul|liyil v Elaya (1917)32 
MLJ 442. But where the subject of mortgage is leasehold property and the 
mortgagee is put in possession of it, he becomes liable, as a rule, to pay 
the rent—Kali v Butcher 1856 SD 1019; Macnaghten v Lalla (1877)3 CLR 
285; Kannye v Nistariny ILR (1884)10 Cal 443; Bharub v Lalit iLR (1885)12 
Cal 185; disting. /nder v Eshan (1862)2 Hay 474; Krishnaji v Ramchandra 
ILR (1875)1 Bom 70; Macnaghten v Bheekoree (1878)2 CLR 323; Vithal 
v Shriram ILR (1903)29 Bom 391; Govind v Shamtya (1903)5 Bom LR 118; 
cf. Mushabmony v Nundo ILR (1899)26 Cal 338. For the law in the American 
States where a mortgage is considered as a mere lien, see Pingrey, 8 948; 
Jones, 8 785. The mortgagee may also make himself liable by having his 
name entered in the landlord's books as the tenant of the property—Kannye 
v Nistariny ILR (1884)10 Cal 443. 


(h) Mortgagee as mortgagor's trustee.—The mortgagee is not a 
trustee for the mortgagor. Where, therefore, he is not in possession, and 
it is not his duty to pay any paramount charges on the mortgaged premises, 
there is no reason why he should not acguire a good title to the property 
by a fair purchase at a sale, say, for arrears of revenue, which has generally 
the effect of sweeping away all existing incumbrances—Bykunt v Bhagobut 
(1863)2 Hay 475; Marsh 391, where the mortgagee was in possession. Cf. 
Pingrey, § 839. In America, however, it has been held that, as taxes are 
charged as much upon the mortgaged interest as upon the equity of 
redemption, a subsequent mortgagee cannot by purchasing the tax-title 
use it adversely to the first mortgagee. Such title in his hands, it is said, 
inures to the protection and not to the destruction of the title of the prior 
mortgagee—Horton v Ingersole 13 Mich 409; Jones, 8 714. See Convey- 
ancing and Law of Property Act, 1881, s. 16. 


It is stated earlier that a mortgagee is bound to restore the estate on 
payment of the mortgage debt, a proposition which is supported by a long 
string of authorities from Tooke v Hartley [(1786)2 Bro CC 125. See also 
Lockhart v Hardy (1846)9 Beav 349: 35 Digest (Rep!) 550; Palmer v Hendrie 
(1859)27 Beav 349] downwards. But this rule does not obviously hold good 
when the mortgagee is evicted by title paramount. Thus, where the superior 
landlord re-entered for non-payment of rent, it was held that the mortgagee 
could not be called upon to restore the leasehold property, as it was not 
his duty to pay the rent though he was in possession and had actually paid 
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it for a time. The entry of the superior landlord, said Lord Justice James, 
had the same effect as if a fire or flood had come and swept away the 
property—B6urrell, in re (1869)7 Eq 399. 


(i) Mortgagee's right in movable property.—Passing now from im- 
movable property to movable property, we find that a pledgee of goods is 
entitled only to a right of sale, while a mortgagee of chattels can, as a rule, 
only foreclose the security. The reason for the distinction is that a pledgee 
has only a qualified right; but in a mortgage the mortgagee acquires an 
absolute title, which is left to have its full effect when the mortgagor does 
not redeem— Carter v Wake (1877)4 Ch D 605; disting. General Credit 8 
Discount Company v Glegg (1883)22 Ch D 549: 35 Digest (Repl) 405. See 
also Harrold v Plenty (1901)2 Ch 314, where the transaction was treated 
as an equitable mortgage. It is, however, an open question whether the 
pledgee of a negotiable security can sellitin the absence of a special power. 
In America, he can recover the money due on it only by action, and a usage 
to sell such securities instead of realising them will be treated as void on 
the ground of its being in opposition to an established rule of law—Story 
on Bailments, § 321. There can be no question, however, that it is the duty 
of the pledgee to use all due diligence in collecting the money due on the 
securities pledged to him, and if he fails to do so, he will render himself liable 
to the pledgor—Story on Bailments, § 321; Sham Kumari v Rameswar 
(1904)31 IA 176, 182: ILR 32 Cal 27. See also Chapters 7 and 9, post. 


If the pledgor makes default, the pledgee may sell the pledge, without 
judicial process—Sec. 176, Contract Act; Pothonier v Dawson 1816 Holt 
NP Rep 383. But he is bound to give previous notice of the sale to the 
pledgor—France v Clark (1884)26 Ch D 257 (CA): 53 LJ Ch 585: 50 Ey peči fe 
35 Digest (Repl) 562. See Kunj v Bhargava ILR (1918)40 All 522, as to the 
nature of the notice. If, however, there is any express agreement as to the 
mode or time of selling, it will ordinarily regulate the rights of the parties. 
it is hardly necessary to state that the pledgee himself cannot become the 
purchaser; and any attempted sale to himself would leave the pledge in 
statu quo, it being, however, open to the pledgor, if he chooses, to affirm 
the sale—Neckram Dobay v Bank of Bengal (1891)19 IA 60: ILR 19 Cal 
322. But though a collusive sale may be impeached, the pledgee is not liable 
for any loss on a sale fairly conducted—Story on Bailments, § 319. See an 
article on ‘Drastic Pledge Agreements’ in 29 Harvard Law Review 277, 
relating to special contracts removing the disabilities of the pledgee. It is 
already stated that if a mortgagee cannot restore the mortgaged property 
after foreclosure, he will be precluded from suing the mortgagor on his 
covenant, but in the case of a pledge, as in the case of a sale under a power 
by a mortgagee, the pledgor may undoubtedly be sued for any deficit— 
= Jones v Marshall (1890)61 LT (NS) 721. 


= The pledgee may also, at his option, bring an action against the pledgor, 
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and retain the goods pledged to him as coliateral security—Sec. 176, 
Contract Act. This is the established rule; but Story is of opinion that in a 
proper case, specially where the property is of a perishable nature, a sale 
of the pledge may be compelled—Story on Bailments, s. 320; see also Story 
on Eg. Juris., 88 1031-1033; cf.Kemp v Westbrook (1791)1 Ves Sen 278: 
35 Digest (Rep!) 562; and see the subject discussed in 19 Harvard LR, pp. 
471, 472. Though a reported case directly in point is not traceable, it is found 
that a creditor, who is guilty of laches in realising a security pledged to him, 
must bear the loss— Williams v Price (1824)1 Sim & St 581: 35 Digest (Repl) 
724; cf. Glyn v Hood (1859)1 De GF&J 334, 348: 20 Digest (Repl) 563. But 
see Makund v Raghoput (1867)2 Agra HC 83. 


It is hardly necessary to observe that the pledgee may obtain a sale of 
the pledge through judicial process, and having regard to the jealousy with 
which a private sale is regarded, and perhaps rightly regarded in India, a 
sale through the intervention of a court of justice would seem to be very 
desirable; though, In commercial transactions, this is not always either 
practicable or convenient—Mahalinga v Ganapati ILR (1902)27 Mad 528: 
13 MLJ 445; cf. Carter v Wake (1877)4 Ch D 605. 


The legislature has given a pledgee of goods the liberty to sell, because 
there is not the same danger in allowing a sale of chattels as there is in 
permitting a sale of land. For movables may be appraised with sufficient 
accuracy for all practical purposes, and adequate compensation in money 
may be made as a rule, but the case is very different with landed property. 
Besides, the exigencies of commerce may absolutely require, in many 
cases, a prompt sale of goods. A power of sale, therefore, which may be 
safely given to a pledgee of foods may yet be rightly denied to a mortgagee 
of immovable property. It may, however, be added that in most Continental 
systems, as wellas in Scottish law, a pledge can only be sold under a decree 
of court—Story on Bailments, 8 309; Ersk. Inst. B 3, tit 1, 8 13. This seems 
also to have been formerly the law in England —1 Reeves's History of 
English Law, pp. 161-162. 


The lien of the pledgee extends not only to the principal debt but also 
to the interest whether ex contractu or ex mora, as well as to any necessary 
outlay in the preservation or custody of the pledge—Sec. 173, Contract Act. 
Extraordinary expenses for the preservation of the pledge — expenses 
which could not have been foreseen—may also be recovered by the 
pledgee from the pledgor; and thus, although by some accident, they might 
not have ultimately benefited the pledgor—Sec. 175, Contract Act. As to 
expenses not necessary, but merely useful, see Story on Bailments, 88 
306, 306(a), 357. But though in the case of necessary expenses, the law 
authorises the pledgee to retain the pledge till he is reimbursed, no such 
right is expressly given in the case of extraordinary charges. It cannot, 
however, be said that the legislature really intended to make any distinction 
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between the two cases, although the language of the sections in the 
Contract Act is likely to invite litigation [compare secs. 173 and 175 of the 
Contract Act]. 


It has been held in England that if a person transfers shares in a 
company, by way of mortgage, and the mortgagee, as registered owner, 
becomes liable for calls or other payments, he cannot compel his mortgagor 
to indemnify him, unless he comes in to redeem—Phene v Gillan (1845)5 
Hare 1; cf. Hardoon v Belilios 1901 AC 118; Birdichand v Standard Bank 
ILR (1916)42 Bom 159. It is, however, very doubtful whether Indian courts 
would accept this view of the law, which is based upon the archaic 
conception of a mortgage, whether of land or of chattels as a provisional 
sale. 


In English law, a person, who has a mere lien, cannot, if he detains the 
goods to enforce payment, add to the amount of his lien a charge for keeping 
them—Somes v British Empire etc. (1860)8 HLC 338. But a master of a 
vessel as well as a common carrier may claim a lien for expenses incurred 
by them in keeping goods which they are unable to deliver to the owner— 
Cargo ex Agros 1872 LR 5 PC 134; G.N. Ry. Co. v Swaffield 1874 LR 9 Ex 
132. 


The rule that accessions to the pledged property belong to the pledgor 
on redemption is laid down in sec. 163 of the Contract Act, which says: ‘In 
the absence of any contract to the contrary, the bailee is bound to deliver 
to the bailor, or according to his directions, any increase or profits which 
may have accrued from the goods bailed.’ On the subject of accessions to 
pledged or mortgaged goods, see Jones on Chatte/ Mortgages, § 148, et 
seq. 


In the absence of any contract authorising him to do so, the pledgee may 
not detain the pledge for any other debt than that for which the goods were 
pawned to him. The right of tacking, however, is recognised to a limited 
extent, the court being bound to presume, in the absence of any evidence 
to the contrary, that subsequent advances made to the pledgor were made 
on the security of the pledge and the pledgor is not, therefore, entitled to 
redeem except on condition of repaying the original debt, together with the 
subsequent advances—Sec. 174, Contract Act. But no such presumption 
arises in favour of a previous debt due to the pledgee; anc even in the case 
of a subsequent debt, according to the English law, if a pledgee takes a 
security by specialty as a bond, for instance, it will be presuraed that he 
did not intend to rely on the pledge—Demainbray v Metcalfe (1715)2 Vern 
691. The English and American laws on the point are thus stated by Justice 
Story in his Equity Jurisprudence, § 1032:‘A subsequent advance made 
by a mortgagee or a pledgee of chattels would attach by tacking to the 
property in favour of such mortgagee when a like tacking might not be 
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allowed in cases of real estates. Thus, for instance, in the case of a mortgage 
of real estate, the mortgagee cannot, as we have seen, compel the 
mortgagor upon an application to redeem to pay any debts subsequenily 
contracted by him with, or advances made to him by, the mortgagee, unless 
such new debts or advances are distinctly agreed to be made upon the 
security of the mortgaged property. But in the case of a mortgage or pledge 
of chattels, the general rule or at least the general presumption, seems the 
other way. For it has been held that, in such a case, without any distinct 
proof of any contract for that purpose, the pledge may be held until the 
subsequent debt or advance is paid, as well as the original debt. The ground 
of this distinction is that he who seeks equity must do equity; and the 
plaintiffs, seeking the assistance of the court, ought to pay all the moneys 
due to the creditor, as it is natural, to presume that the pledgee would not 
have lent the new sum but upon the credit of the pledge which he had in 
his hands before. The presumption may, indeed, be rebutted by circum- 
stances, but unless it is rebutted, it will generally, in favour of the lien, stand 
for verity against the pledgor himself, although not against his creditors or 
against subsequent purchasers’. But see Story on Bailments, 8 304. Cf. Art. 
2082, Code Napoleon. 


(7) Right to reimbursement.—The hypotheca is meant for the satis- 
faction of the mortgage debt. And the mortgagee is entitled to recover the 
principal money with interest from the mortgaged property. Moreover, he 
may spend money on the hypotheca for its preservation from destruction, 
forfeiture or sale and the like. The money thus spent is added to the principal 
amount for reimbursement by the mortgagor. Sec. 72 like sec. 69 of the 
Contract Act, 1872 is based on the fiction of an implied reguest by the 
mortgagor—Ram Tuhal Singh v Biseswar (1875)23 WR 305 (PC): 2 1A 131. 
The mortgagee can recover costs, charges and expenses incurred subse- 
quent to the preliminary decree with interest— Sultan Pillai v Madhavan 
Pillai 1968 Ker LT 248. The marginal note, 'Rights of mortgagee-in- 
possession', is inappropriate, since sec. 73 applies to all mortgages and 
clause (a) has been deleted by sec. 37 of the Transfer of Property 
(Amendment) Act, 1929 on the Report of the Special Committee as follows: 


‘Itis inequitable to confine this section to a mortgagee-in-possession. 
With the exception of the provision in clause (a) relating to the 
management of the property and the collection of rents and profits, 
this section may apply to all mortgages generally. A mortgagee, 
whether he is in possession or not, is entitled to spend money for the 
purposes mentioned in clauses (b), (c), (d) and (e), subject, as 
regards clauses (b) and (c), to the proviso that he should not be 
entitled to exercise that right unless the mortgagor is in default. 
Whether a mortgagee is in possession or not, ' it is to his interest to 
spend money to preserve his security, and he should have a right to 
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do so. Therefore, a mortgagee, though not in possession, should be 
entitled to spend such money as may be necessary for purposes 
mentioned in clauses (b), (c), (a) and (e), subject to the condition, 
as to clauses (b) and (c) that he should not be entitled to do so until 
the mortgagor is in default.’ 


The equitable principle of reimbursing a mortgagee for the necessary 
expenses incurred by him in connection with the mortgaged security by 
giving him a charge on the property has been borrowed from the English 
law (| Varadarajulu Chetty v Dhanalakshmi Ammal AIR 1915 Mad 402 (403): 
26 IC 184] and uniformly adopted and enforced in India as a rule of justice, 
equity and good conscience—WNurjoon Sahoo v Moojeerooddeen (1865)3 
Andh WR 6 (7) (DB). 


(a) Preservation of the hypotheca.—in Manohar Das v Huzarimull 
Babu [61 MLJ 343 (PC): ILR 59 Cal 463: AIR 1931 PC 226: 35 CWN 1040] 
it was held by the Privy Council that where a mortgagee-decree-holder 
averted a sale of the hypotheca by paying the arrears of revenue to the 
Government, a first charge could be claimed in respect of such payments, 
because they were in the nature of salvage payments on behalf of all 
interested in the property. If a mortgagee paid off the decree-holder to 
preserve the security, he can add the amount to the mortgage money— 
Venkata Narasimharaju v Kuppu Chetti 40 MLJ 524: 63 IC 24. 


(b) Support to mortgagor's title.—The Privy Council has held in 
Parsotim Thakur v Lal Mohar Thakur[61 MLJ 489 (PC)] that the mortgagee 
is entitled to add to the principal the amount spent by him in supporting his 
mortgagor's title. In Venkataswami Naicker v Muthuswami Pillai [34 MLJ 
177] the mortgagee was allowed the expenses incurred by the mortgagee 
in criminal proceedings against tenants setting up the title of a third party. 


(c) Defence of mortgagee’s title against mortgagor's.—The ex- 
penses incurred by the mortgagee in defending his own title against his 
mortgagor can be added to the mortgage money—Minakshi Ayyar v Janaki 
AIR 1942 Mad 592. A usufructuary mortgagee can recover the amount 
spent by him in suing for possession since it is money spent in making good 
his title against the mortgagor—WMd. Ejaz v Saiyid Ali AIR 1941 Oudh 498. 


(d) Renewal of lease.—A mortgagee is entitled to charge the mortgagor 
for renewal though there be no covenant to that effect—Lacon v Martins 
(1743)2 Atk 1, 4: 12 Digest (Reissue) 205. A mortgage of kanomdar paying 
the renewal fee of the landlord is, in addition to his right under sec. 72 of 
adding such amount to the mortgage money, entitled to a prior charge by 
the doctrine of salvage lien—Swaminatha v Ramanatha AIR 1943 Mad 573: 
(1943)2 MLJ 24: ILR 1944 Mad 44. Where a tenant mortgages his leasehold 
right and thereafter the landlord obtains a decree for eviction, a new lease 
created by the landlord in favour of the mortgagee cannot be claimed by 
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the mortgagor—/saac v Pappu Nair AIR 1974 Ker 183:ILR (1974)1 Ker 477: 
1974 Ker LT 537. 


(e) Insurance money.—T he last two paras of sec. 72 are patterned after 
sec. 101(I)(/) of the Law of Property Act, 1925. The amount of two-thirds 
has been fixed, because mortgagees seldom lend more than two-thirds of 
the value of property given as security. And a mortgagee is entitled to 
interest on the insurance premium paid by him to insure the mortgaged 
property pending suit—Nafeesumma v Indian Overseas Bank 1974 KLT 
853. 


IH. Liabilities 


(a) Disclaimer 


Before adverting to the question of liabilities of the mortgagee it is useful 
to mention here that a mortgagee canot deny title of the mortgagor—/shwar 
Das v Sohan Lal AIR 2000 SC 426. The legal position in this regard has 
been stated by Lord Cotterham in Tasker v Mal [(1836)3 My 8 Cr 63; 5 LJ 
Ch 321] as under: 


“To him (mortgagee) it is immaterial upon repayment of the money 
whether the mortgagor's title was good or bad. He is not at liberty 
to dispute it any more than a tenant is at liberty to dispute his 
landlord's title" 


As a general rule, the ordinary scope of a mortgage-suit is to cut off the 
eguity of redemption and bar the right of the mortgagor and those who 
derive title from him. A stranger who sets up a title independent of the 
mortgage and paramount or adverse to it is not a proper party to the 
mortgage-suit— Suraj Chandra v Behari Lal ILR (1939)2 Cal 551: 43 CWN 
1126: AIR 1939 Cal 692; Jajneshwar v Bhuban Mohan 33 Cal 425. If the 
paramount title is in conflict with the title of the mortgagor, as well as of the 
mortgagee, that is a matter which should not ordinarily be decided in a 
mortgage-suit— Rameshwar v Harakhlal 20 Pat 841. A person claiming a 
paramount title is bound to be discharged from the suit — Shakuntalabai v 
Roshanlal AIR 1941 Nag 133; see also Devidas v Nilkanthrao ILR 1936 
Nag 157: AIR 1936 Nag 73. But the rule is not an absolute one. Ouestions 
of title may be investigated in a mortgage-suit if it is necessary to give 
complete relief to the plaintiff or to secure to him, as a result of the decree 
in the mortgage-suit, a quiet unobstructed possession—Laxmanrao v 
Madho Prasad AIR 1932 Nag 60. In proceedings for a final mortgage- 
decree when the person claiming paramount title is in possession, it is 
convenient to make him a party and decide the rights of the parties inter 
se—Laxmanrao v Madho Prasad AIR 1932 Nag 60. 


Ordinarily, the title of persons who set up a claim adverse to the 
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mortgagor and mortgagee should not be investigated in a suit on a 
mortgage. The joinder of such persons, as stated by the Privy Council in 
[Radha v Reoti 38 All 488: 43 IA 187: 35 IC 939}, is irregular and leads to 
confusion. But when such question of paramount title has been gone into 
by the trial court, the appellate court should not reverse the decision on that 
ground alone unless the decision has affected the jurisdiction of the court 
or caused a prejudice to the parties by the trial on the merits— Veeraraghavalu 
v Suryanarayana AIR 1936 Mad 338 (340): 43 MLW 525: 163 IC 303. The 
question whether issues of title paramount should or should not be decided 
in a mortgage-suit depends on each particular case. Where in a mortgage- 
suit against the legai representatives of the deceased mortgagor the former 
contested the suit saying that the mortgagor had no right to mortgage the 
property which was the self-acguired property of the defendant's father 
(brother of the mortgagor), it was heid that it was an eminently fit case where 
the question of paramount title should be tried and decided before the 
mortgage-security was brought to sale—Kasi Chettiar v Ramasami AIR 
1937 Mad 176. Where the auction-purchaser of the mortgaged property in 
a rent-sale was made a party in a suit on the mortgage and he claimed a 
discharge on the ground of paramount title, it was held that as the auction- 
purchaser was in possession, the mortgagee would merely get a paper- 
decree if the respective rights of the mortgagee and the auction-purchaser 
were not settled. It was guite allowable, instead of driving the mortgagee 
to another suit, to combine two reliefs and two causes of action in such a 
suit and to pass a decree in the special form as provided in Form No. 10 
in Appendix D, C.P.C.—Gauba v Ganpatrao AIR 1937 Nag 376 (377, 378): 
ILR 1937 Nag 498. Where a lessee is added as a party to the mortgage- 
suit as purchaser of the equity of redemption, and there is nothing in the 
plaint to suggest that his title, if any, as tenant was challenged, it is not 
incumbent on him to set up his tenancy right in the mortgage-suit and as 
such he is not precluded from raising this guestion in a subseguent suit — 
Suraj Chandra v Behari Lal ILR (1939)2 Cal 551: 43 CWN 1126: AIR 1939 
Cal 692 relying on Radha Kishan v Khurshed Hossein 47 IA 11: 47 Cal 662: 

AIR 1920 PC 81. 


(b) Scope 

The liabilities of a mortgagee-in-possession of the hypotheca are set 
forth in secs. 76 and 77 of the Transfer of Property Act. Sec. 76 enumerates 
the duties of a mortgagee who takes possession of the mortgaged property 
during the continuance of the mortgage—Kamolapati Motilal v Union Indian 
Sugar Mills Co. Ltd. AIR 1929 PC 256 (259). However, these duties are 
between himself and the mortgagor and not between himself and third 
parties—Sachindra Mohan v Commissioners for the Port of Calcutta ILR 
(1938)1 Cal 21, 24:41 CWN 1141: 66 Cal LJ 910. Moreover, sec. 76 deals 
with the debt side of the mortgagee’s account, while sec. 72 with the credit 
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side—Sachindra Mohan v Commissioners for the Port of Calcutta ILR 
(1938)1 Cal 21: 41 CWN 1141: 66 Cal LJ 910. Though the Transfer of 
Property Act does not apply to Punjab, the principles underlying sec. 76 
apply to cases there—Gulam Md. v Rajeswar AIR 1940 Lah 333 (334): ILR 
1940 Lah 658. Sec. 77 makes the mortgagee’s liability under some of the 
clauses absoiute, and subjects the liability under other clauses to a contract 
to the contrary. In the former case the parties are not at liberty to contract 
themselves out of the liability so imposed— Sarfraz Ahmed v Mannilal AIR 
1943 Oudh 38 (40)]. Thus under sec. 77 the absolute liability under clauses 
(b), (d), (g) and (h) of sec. 76 does not apply where the parties have 
contracted that the receipts from the mortgaged property shall be taken in 
lieu of interest on the principal money, or in lieu of interest and defined 
portions of the principal— Tajammul Husain Khan v Amiruddin AIR 1942 
Oudh 189 (191). In such cases the mortgagee will enjoy the benefit or bear 
the loss—Hari v Sridhar AIR 1914 Nag 16 (17): (1914)10 Nag LR 9: 23 IC 
131. Nine duties — (a) to (ù — are imposed on him. 


A mortgagee is not in possession within the meaning of clause (h) of 
sec. 76 when he enters as a lessee as he came into possession as a tenant 
and not as a mortgagee— Gulab Chand v Ram Kumar AIR 1941 Pat 296: 
(1941)193 IC 573. Thts section also does not apply when the mortgagor 
is an agriculturist and the account is taken under secs. 13 and 13A of the 
Dekkan Agriculturists Relief Act, 1879—Sakharam v Dhaktojirao ILR 
(1934)58 Bom 472: AIR 1934 Bom 321. Until the final decree is passed a 
mortgagee-in-possession has the liabilities imposed by this section— 
Satyanarayan v Suryanarayana AIR 1949 Mad 613: (1949)1 MLJ 116. A 
plea that a suit under sec. 76 is not maintainable cannot be raised in appeal 
against the final decree on the ground that an earlier proceeding under sec. 
83 had been finally decided by the High Court in appeal against a 
preliminary decree and that judgment has become final—Manickchand v 
Elias Saleh Mohamed Sait (1969)1 SCC 206: AIR 1969 SC 751: (1969)2 
SCJ 147: (1969)2 SCWR 318. 


(c) ‘Taking Possession’ Explained 

As observed by Chief Justice North in Richards v Overseers 
Kidderminister ((1896)2 Ch 212 (219-20): 65 LJ Ch 502: 74 LT 483: 35 
Digest (Repl) 600] : ‘It is not necessary that the mortgagee should be in 
actual physical occupation of the property. He may equally effectually be 
in possession through his agent or receiver’ Where a mortgage deed is 
silent as to possession and the mortgagee takes possession of the 
mortgage property, he is accountable for the rents and profits received— 
Madari v Baldeo Prasad ILR (1904)27 All 351 (FB). In order to charge a 
mortgagee with liabilities two things are necessary—(/) the possession of 
the mortgaged property must be with the mortgagee; and (iù such 
possession must have been taken in his character as a mortgagee. A 
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mortgagee, who enters into possession of the mortgaged property in his 
capacity as a mortgagee, can never, during the continuance of the 
mortgage, assert any adverse possession against the mortgagor, whose 
right to redeem remains alive—Wajed Ali v Alidad Khan AIR 1940 Pat 45: 
184 IC 124, relying on Khirajmal v Daim 32 IA 23; 32 Cal 296 and Bakha 
v Ram Narain 47 All 73: 22 ALJ 905: AIR 1925 All 133. Where a mortgagee 
comes into possession with the consent of the mortgagor, the possession 
must be taken to be possession as a mortgagee and cannot be said to be 
adverse possession—Angru Ram v Bhiki AIR 1941 Oudh 84: 1941 OLR 
13. Where the mortgaged property consists of independent tenements, 
possession of the one does not mean possession of the other—Simmins 
v Shirley (1877)6 Ch D 173 (174): 46 LJ Ch 875: 37 LT 121: 35 Digest (Repl) 
367. 

A mortgagee may be said to be in possession by receiving rent from the 
tenants who occupy the lands. But the simple receipt of rents and profits 
by a mortgagee will not make him a mortgagee in possession. It ought to 
be shown that he has intercepted the power of the mortgagor to manage 
his estate, and has received the rents as part of the management of the 
estate—per Cotton L.J. in Noyes v Pollock [(1886)32 Ch D 53 (61)]. If the 
agent of the mortgagor realises rents from the tenants of the mortgaged 
property and pays them to the mortgagee, the latter cannot be said to be 
a mortgagee in possession—WNoyes v Pollock (1886)32 Ch D 53. 


The second condition is that the mortgagee's possession must be gua 
mortgagee— Gulab Chand v Ram KumarAIR 1941 Pat296(298):(1941)193 
IC 573. Where the mortgagee takes possession as an auction purchaser, 
he is not liable to account—Kundanlal v Rupabai AIR 1936 Nag 293 (294): 
ILR 1936 Nag 19. Also the mortgagee's possession as a lessee is not the 
possession of a mortgagee— Gulab Chand v Ram KumarAIR 1941 Pat 296 
(298): (1941)193 IC 573. However, in some cases the mortgage and lease 
may form part of the same transaction: In these cases the mortgagee's 
possession is as mortgagee— Parasurama Pattar v Venkatachalam Pattar 
AIR 1914 Mad 661. A prior mortgagee, who takes a lease of the mortgaged 
property subseguent to the execution of a puisne mortgage, is chargeable 
as a mortgagee-in-possession and not as a lessee—Kishendayal v 
Mahabir (1920)5 Pat LJ 492: 58 IC 291. 


(d) Nine-fold Liabilities Discussed 


Section 76 prescribes nine-fold liabilities for the mortgagee-in-posses- 
sion. The words 'in the absence of a contract to the contrary' in clauseš (c) 
and (d) mean that the duties imposed by them can be overriden by a 
contract. On the other hand, clauses (a), (b), (e), (A, (g), (h) and (7) do not 
contain these words and so the liabilities thereunder are absolute: The 
mortgagee in these cases cannot contract himself out of these liabilities— 
Kamala v Bamdeo AIR 1935 Pat 148. 
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1. Prudent management.—A mortgagee-in-possession is enjoined by 
section 76(a) of the Transfer of Property Act to manage the property as a 
man of ordinary prudence would manage if it were his own. As such, the 
mortgagee's acts, if prudently done, could bind the mortgagor even after 
the redemption of the mortgage— S.B. Abdul Azeez v M. Muniyappa Setty 
(1988)4 SCC 727. A mortgagee in possession has his own right of 
managing the mortgaged land, and he is not in any sense dependent upon 
he consent of the mortgagor—Barjori v Shripat Prasad 29 Bom LR 215: 
AIR 1925 Bom 145. 


The first duty of the mortgagee-in-possession of the hypotheca is to 
manage the property like a prudent owner. It is not necessary that he himself 
should cultivate the property—Karmat Ali v Ganeshilal AIR 1927 All 552: 
ILR (1927)49 All 658: 101 IC 516. He may lease the property. But he cannot 
create a right beyond his own term, that is, he cannot grant a permanent 
lease or a lease for a period lasting beyond the term of his mortgage. Such 
a lease is inoperative and the mortgagor can eject the lessee— Purshottam 
v Ramcharanlal AIR 1967 MP 237: 1966 Jab LJ 1069: 1967 MPLJ 32. It 
has been held by the Supreme Court that a mortgagee is not entitled to 
create an interest in the mortgaged property which will enure beyond the 
termination of his interest as a mortgagee—Mahabir v Harbans AIR 1952 
SC 205: 1952 SCR 775: 1952 SCJ 292. However, a permissible settlement 
by a mortgagee-in-possession and the springing of rights in the tenant 
conferred or created by a statute based on the nature of the land and 
possession for the requisite period is an exception to the general rule. In 
such a case the tenant cannot be ejected by the mortgagor even after 
redemption of the mortgage. He may become an occupancy or non- 
occupancy raiyat—Probhu v Ramdev AIR 1966 SC 1721: (1966)3 SCR 
676: (1967)1 SCJ 60. In case the mortgaged property is let out by the 
mortgagee by exercising the power given by the mortgagor, the latter will 
obtain, on redemption, not khas possession, but possession through 
tenant— Vohra Habsu v Chhaganlal AIR 1973 Guj 203. 


The words ‘if it were his own’ in sec. 76(a) make the mortgagee, unless 
prohibited from doing so, the second self of the mortgagor. His deeds as 
a prudent owner are to be considered as deeds of the mortgagor. 
Accordingly, any tenancy created by and for the mortgagee was in sum and 
substance the tenancy created by and for the mortgagor—Ram Chand v 
Randhir Singh (1994)6 SCC 552. 


Where the letting by the mortgage was not a prudent act in the ordinary 
course of management, the mortgagor in a suit for redemption can claim 
recovery of possession against the mortgagee and the tenant. Protection 
of the Rent Act is not available to the tenant—Hanumant Kumar v Mohan 
Lal AIR 1988 SC 299. The Supreme Court, in this case, has considered 
the ratio of the decisions in Harihar Prasad v Mungli Nath AIR 1956 SC 
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305; Asa Ram v Ramkali AIR 1958 SC 183; All India Film Corporation Ltd. 
v Raja Gyan Nath (1969)3 SCC 79; Sachalmal Parasram v Ratnabai AIR 
1972 SC 637; Om Prakash v Ganga Sahai AIR 1988 SC 108. 


However, the creation of a lease providing for occupancy rights in favour 
of the tenants cannot be regarded as a prudent transaction—Asa Ram v 
Ram Kali AIR 1958 SC 183: 1958 SCR 986: 1958 SCJ 575. In Film 
Corporation Ltd. v Gyan Nath [(1970)2 SCR 581: (1969)3 SCC 79] the 
Supreme Court observed that the principle laid down in Mahabir v Harbans 
[AIR 1952 SC 205: 1952 SCR 775: 1952 SCJ 292] that a bona fide and 
prudent lease would bind the mortgagor ‘ordinary’ applies only to agricul- 
tural lands and has ‘seldom’ been extended to urban property—See K.C. 
Bhaskaran v Carona Shoe Co. Ltd. AIR 1987 Ker 132. And this has been 
approved in Sachalmal v Ratanbai [AIR 1972 SC 637: (1972)1 SCA 527: 
1972 Jab LJ 394: 1972 Rent CR 203] that no acts of the mortgagee would 
bind the mortgagor other than those in the case of agricultural land. But 
sec. 76(a) has no such limitation. However, the case would be different 
where the rights of a tenant are enlarged by tenancy legislation enacted 
after the mortgagee has put him in possession of the property—Prabhu v 
Ramdev AIR 1966 SC 1721:(1966)3 SCR 676: (1967)1 SCJ 60. ithas been 
held that a tenant of a mortgagee-in-possession, cannot resist eviction by 
the mortgagor on the basis of the Rent Acts—Kamlakar & Co. v Gulamshafi 
AIR 1963 Bom 42: (1962)64 Bom LR 554; Ayyappan v Karthiayani AIR 1987 
Ker 130: 1986 Ker LT 336. The lessees inducted by the mortgagee without 
the authority of law are not really lessees at all, whatever else they may 
be—G. Punniah Thevar v Nellayam Perumal Pillai AIR 1977 SC 244: 
(1977)2 SCR 446: (1977)1 SCC 500. Where a mortgage deed requires the 
mortgagee to cultivate the land himself, a lease by him is not a prudent act 
of management, but rather a destruction of the mortgagor’s rights and the 
lessee is not entitled to statutory ownership conferred by tenancy legisla- 
tion—Naravansa v Laxman AIR 1976 Bom 61:1975 Mah LJ 503. Sec. 76(a) 
is an exception to the general rule that a mortgagee-in-possession cannot 
create, in the tenant inducted by him, a right to continue in possession 
beyond the period of redemption. If the lease is an act of prudent 
management, the lessee is protected—Madan Lal v Badri Narain (1987)3 
SCC 460. As held in Ram Chand v Randhir Singh [(1994)6 SCC 552] that 
when a mortgagee changed a tenant, he had done so under his legal right 
and obligation under sec. 76(a) of the Transfer of Property Act and the just 
and eguitable principles involved therein. Thus his deeds in that regard are 
to be considered as deeds of the mortgagor. 


There has been a conflict of judicial decisions of High Courts after the 
Supreme Court decision in Sachalma! v Ratanbai AIR 1972 SC 637: 
(1972)1 SCA 527: 1972 Jab LJ 394: 1972 Rent CR 203. Thus the Allahabad 
High Court has held that sec. 76(a) applies to urban immovable property 
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as well. If the mortgagee lets out like an ordinary prudent man, during the 
subsistence of the mortgage, bona fide, the lessee’s rights survive even 
after the redemption of the mortgage—7ajammul Husain v Mir Khan AIR 
1974 All 234 (FB): 1974 All LJ 452; see also Madan Lal v Badri Narain 
(1987)3 SCC 460. Sec. 76(a) is based on the hypothesis that if the 
mortgagor had been in possession, he would similarly have let out the 
premises—S. Hanmanth Rao v H. Gurusanthamma AIR 1974 Karn 2: 

(1973)2 Mys LJ 147. According to the Bombay High Court, a tenant inducted 
by the mortgagee ceases to be a tenant on redemption, unless a law dehors 
the Transfer of Property Act gives protection—Mahadeo v Kantilal AIR 1980 

Bom 79. The Gujarat view is that sec. 76(a) cannot be applied to a lease 

of urban immovable property —Lalji Purshottam v Thacke Madhavji Meghaji 
AIR 1976 Guj 161 (FB): 17 Guj LR 497: 1976 Ren CJ 349. The Kerala High 

Court holds the view that the tenancy created by the mortgagee-in- 

possession terminates with the redemption of the mortgagee—C. K. 

Kuttappan v Karthiyayani AIR 1981 Ker 107. According to the Madras view, 

an express protection conferred by a statute like the Tamil Nadu (Buildings, 

Lease and Rent Control) Act, 1960 cannot be claimed against the 

mortgagor by a tenant inducted by the mortgagee, because he is not the 

‘landlord’s’ tenant—S.V. Venkatarama Reddiar v Abdul Ghani Rowther 
(1980)2 MLJ 179: 93 LW 436 (FB). A lease beyond the duration of the 

mortgage is not an act of a prudent man and as such not binding on the 

mortgagor. Lessee's interests terminate on redemption—Laxminarayan v 
Padmanabha AIR 1972 Mys 81: (1971)2 Mys LJ 462. The Rajasthan High 

Court distinguishes between a tenant of agricultural land and that of urban 

property. A mortgagee-in-possession of agricultural land can induct a 

tenant in respect of such land beyond the period of redemption of the 

mortgage, if he acts prudently and bona fide and in cases where the 

mortgagor agrees with the mortgagee for creation of such a tenancy and 

there is no prohibition in the deed itself against the creation of such a 

tenancy. And such an agricultural tenancy binds the mortgagor even after 
the redemption of the mortgage. But this does not apply to a tenancy of 
urban property or premises—Devkinandan v Roshan Lal AIR 1985 Raj 11 

(FB). The legal position with regard to the agricultural leases has also been 
settled by a Five-Judge Bench of the Supreme Court in Prabhu v Ramdeo 
(AIR 1966 SC 1721: (1966)3 SCR 676: (1976)1 SCJ 60] by holding that 
persons inducted into agricultural lands as tenants by a usufructuary 
mortgagee, who become entitled to protection under the tenancy laws, 
cannot be ejected by the mortgagor on the ground that the mortgage of the 
land had been redeemed. Relying on this decision as well as on Atam 
Prakash v State of Haryana [(1986)2 SCC 249] it has been held by the 
Supreme Court in Ram Chand v Randhir Singh [(1994)6 SCC 552] that an 
agricultural tenant inducted in terms of section 76(a) of the Transfer of 
Property Act by a usufructuary mortgagee, nas a right of pre-emption over 
the sale made by the mortgagor-vendor. 
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2. Creation of lease by mortgagee in possession beyond mortgage 
period: Judicial opinions.—Creation of lease and induction of any lessee 
on the mortgaged property by the mortgagee in possession is very 
common. There is a catena of decisions on the question of binding nature 
of the lease created by the mortgagee. The question precisely is whether 
or not the mortgagee in possession can create a lease beyond the 
mortgage period which would be binding on the mortgagor even after 
redemption of mortgage. This issue has been considered by the apex court 
and different High Courts in a number of cases, though of course, in different 
contexts—see Mahabir Gope v Harbans Narain AIR 1952 SC 205: 1952 
SCR 775; Harihar Prasad v Munshi Nath AIR 1956 SC 305; 1956 SCR 1; 
Asa Ram v Ram Kali AIR 1958 SC 183: 1958 SCR 986; Dahyal Lal v Rasul 
AIR 1964 SC 1320: (1960)3 SCR 1; Prabhu v Ramdeo AIR 1966 SC 1721: 
(1966)3 SCR 676; All India Film Corporation v Raja Gyan Nath (1969)3 
SCC 79; Sachalmal Parasram v Ratanbai AIR 1972 SC 637; (1973)3 SCC 
198; Om Prakash v Ganga Sahai (1987)3 SCC 553: AIR 1988 SC 108; 
Jadavji Purshottam v Dhami Navnitbhai AIR 1987 SC 2146: (1987)4 SCC 
223; Hanumant Kumar Talesara v Mohan Lal AIR 1988 SC 299: (1988)1 
SCC 377; Pomal Kanji v Vrajlal AIR 1989 SC 436: (1989)1 SCC 458; see 
also Lalji v Thacker AIR 1976 Guj 161; S.V. Venkatarama v Abdul Ghani 
AIR 1980 Mad 276; Mahadeo Maruti v Kantilal AIR 1980 Bom 19; C.K. 
Kuttappan v Karthiyayan AIR 1981 Ker 107; Laxminarayan v Padmanabhai 
AIR 1972 Mys 81; Champalal v Gulabi AIR 1981 Raj 130; Jagan Nath v 
Mitter Sain AIR 1970 P&H 104; Tajammul Hussain v Mir Khan AIR 1974 
All234: Harinath Rao v H. GurushanthammaAIR 1974 Kant 2; Devikanandan 
v Roshan Lal AIR 1985 Raj 11. The ratios of most of the above decisions 
were considered and reiterated in Puran Chand v Kripal Singh AIR 2001 
SC 423. 


The English law on the subject is more clear and explicit. A mortgagee 
in England, who is in possession of the mortgaged property, has the same 
powers of leasing and accepting surrender as are enjoyed by a mortgagor 
in possession—Halsbury's Laws of England, 4th Ed. Vol. 32 p. 697. 


In India a distinction has been made between agricultural and non- 
agricultural lands and the reason for that has ben stated by the Full Bench 
of the Gujarat High Court—Lalji Purshottam v Madhavji AIR 1976 Guj 161. 
Diven C.J. speaking for the Full Bench observed as follows: 


‘In our opinion, on the general aspects of the matter based on facts of 
which judicial notice can be taken, it is clear that so far as leases of 
agricultural lands are concerned, when a lessee cultivates land by the very 
process of cultivation, he brings inputs and improves the fertility of the soil. 
Constant and continuous cultivation by proper manuring etc. would improve 
the fertility of the soil and on the determination of the lease, that fertility 
would still remain in the land. It is, therefore, necessary that security of 
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tenure should be given to the tenant of agricultural land so that by his proper 
husbandry and agricultural practices, he himself may derive good benefits 
from the land and also improve the fertility of the soil........... A prudent 
owner of property would, therefore, see to it that the term of lease which 
he grants in respect of agricultural lands is sufficiently long to induce the 
tenant to put in the best efforts which would incidentally benefit the owner 
of the land by improving the fertility of the land itself. 


And the above view was approved by the apex court—Pomal Kanji v 
Vrajlal AIR 1989 SC 436: (1989)1 SCC 458. What necessarily boils down 
from Pomal Kanji's case is that a lease of agricultural land created by a 
usufructuary mortgagee, if made bona fide and in usual course of prudent 
management, shall be binding on the mortgagor and the lessee would be 
entitled to retain his possession as a lessee even after redemption of 
mortgage. 


But parmanentlease cannot be given—see Harihar Prasad v Deonarayan 
AIR 1956 SC 305: 1956 SCC 1; Ram v Ram Kali AIR 1958 SC 183: 1958 
SCR 986. 


As regards lease of urban properties, Chief Justice Diven observed: 


‘In contrast to the agricultural lands, so far as non-agricultural and urban 
lands are concerned, on determination of the lease the tenant who has been 
on the property under the terms of the lease is bound to put back the 
property in the condition in which it was at the time when he entered into 
possession and nothing is normally done by the tenant which is likely to 
improve the quality of the soil property by his own efforts put in during the 
terms of the tenancy. There is, therefore, no question of a prudent owner 
of an urban immovable property granting a long-term lease merely with a 
view to improve the quality of the land’ 


In Pomal Kanji's case the apex court quoted the above passage with 
approval. One shop-room was leased out by the mortgagee in possession. 
Held, that on redemption of the mortgage of the mortgagor the lease given 
by the mortgagee came to an end and the lessee would not be entitled to 
claim protection under the Rent Control Act—Hanumant Kumar v Mohan 
Lal AIR 1988 SC 299: (1988)1 SCC 377. [As stated earlier, Chief Justice 
Hidayatullah of the Supreme Court (as he then was) has held that the 
benefit of sec. 76(a) applies ordinarily to the management of agricultural 
lands and it has been se/dom extended to urban immovable properties— 
All India Film Corporation v Raja Gyan Nath (1969)3 SCC 79. The dictionary 
meaning of the word “seldom” is “rarely, not often". What has been decided 
in this case that in exceptional circumstances, that is, in exceptionally 
exceptional cases where nothing can be said against the mortgagee and 
equity demands protection of the lessee’s interest, the benefit, it is 
submitted, can be extended and the lessee should be permitted to continue 
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as alessee till the expiry of the contractual period of lease, of course without 
taking any assistance from the Rent Acts, notwithstanding redemption of 
mortgage by the mortgagor. If a departure from the settled legal principle 
as enunciated in Mahabir v Harbans [AIR 1952 SC 205] where the letting 
by the mortgagee was not a prudent act in the ordinary course of 
management, the mortgagor in a suit for redemption can claim recovery 
of possession against the mortgagee and the tenant and the latter, under 
such circumstance, will not be entitled to the benefits of Rent Acts— 
Hanumant Kumar v Mohan Lal AIR 1988 SC 299; see also Harihar Prasad 
v Mungti Nath AIR 1956 SC 305; All India Film Corporation v Raja Gayen 
(1969)3 SCC 79; Sachalmal v Ratan Bai AIR 1972 SC 63; Om Prakash v 
Gaya AIR 1988 SC 108. 


On redemption the tenant inducted by the mortgagee has no right to be 
in possession [Jadavji v Navanitbhai AIR 1987 SC 2146; Om Prakash v 
Gaya AIR 1988 SC 108: (1987)3 SCC 553] (provided the act of inducting 
the tenant cannot be said to be prudent management by the mortgagee) 
as the mortgagee's title having come to an end, the derivative title of the 
lessee also comes to an end. That it is not permissible for the mortgagee 
to create an interest in the mortgaged property which will enure beyond the 
termination of interest as mortgagee, can be made in respect of agricultural 
land, the same principle should be followed provided— 


(i) it is a bona fide transaction; 
(ii) the lease is neither permanent nor guasi-permanent; and 


(iii) the rent payable for the tenancy is reasonable. On fulfilment of the 
above conditions the lessee of urban properties may be permitted 
to continue till the expiry of the contractual period even after 
redemtpion of mortgagee, without of course taking any assistance 
from the Rent Acts—Editor]; see also B.B. Mitra’s Transfer of 
Property Act, 18th Ed. p. 772 where it is considered how an 
exceptionally exceptional circumstance may arise]. 


3. Collection of rents and profits.—The mortgagee is not an assurer 
of the continuation of the same rate of profits which his mortgagor was able 
to raise. And the mortgagee-in-possession is liable for only so much of the 
land as he has actually cultivated unless it be proved that but for his gross 
mismanagement or fraud he might have received more—Shah Mukhun Lal 
v Sri Kishen Singh (1869)12 MIA 157 (193): 2 BLR 44: 11 WR 19. He is 
not responsible for the total recorded rental of the property, but only for such 
sums as were actually received by him or on his behalf and for such sums, 
if any, as might have been received by him but for his own neglect or fault— 
Banarsi Prasad v Ram Narain ILR (1903) 25 All 287 (PC): 30 IA 66. If the 
jenmi failed to recover the michavarom payable to him in the case of a 
usufructuary mortgage, his inaction would enure to the benefit of the 
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mortgagee and not of the mortgagor—Kochu Kunju v Sankara AIR 1954 
Tr Coch 53. In case the mortgaged property fetching rent lies vacant for the 
period and the usufructuary mortgagee is allowed interest during the 
period, credit for fair rent is to be given to the mortgagor for the period— 
Damji v Devsi AIR 1953 Kutch 77. But where the mortgagee in possession 
fails to recover rent by a suit which proves abortive, he cannot be charged 
with the rent merely because he failed to recover it—Burke v O’Connor 
(1885)4 Ir Ch R 418. 


4. Public charges and rent.—Under clause (c) of sec. 76 the mort- 
gagee-in-possession is bound to pay (1) the Government revenue, (2) other 
charges of a public nature, (3) all rent accruing due in respect of the 
mortgaged property during his possession, and (4) any arrears of rent for 
which the property may be summarily sold. And the obligation imposed is 
to make payments only out of the income of the property. If the income is 
sufficient to meet these dues, the mortgagee must make payments out of 
this income and this cannot be added to the principal money under sec. 
72(b). In case the income proves insufficient, he can add these payments 
to the principal money under that section. The permission given by sec. 
72(b) must be read subject to the obligation imposed by sec. 76(c)— 
Farzand Ali v Sadiq Hussain AIR 1919 Oudh 50 (53): 54 IC 264. Public 
charges are held to include takkavi advances [Jhalliram v Daulat Singh AIR 
1951 Nag 225: ILR 1950 Nag 862] and local rates— Ram Krishna Natale 
v Chandrashekara Rao AIR 1953 Mys 114. 


(1) Government revenue and other public charges.—The mort- 
gagee-in-possession is bound to pay, out of the income of the property, the 
Government revenue and other public charges in respect of the mortgaged 
property—Chengalroya Reddi v Udaikavour AIR 1936 Mad 752 (757, 768). 
The Government revenue due upon other lands but covered by the same 
pattah as the mortgaged property is revenue due upon the mortgaged land 
and conseguently the mortgagee-in-possession is bound to pay it in the 
absence of a contract to the contrary—Dorayya v Ayyama Charyain AIR 
1915 Mad 481 (482). The mortgagee is bound to pay not only the 
Government revenue etc. already due but also the revenue that might be 
imposed during his possession [Farzand Ali v Sadiq Husain AIR 1919 Oudh 
50 (53): 54 IC 264] or enhanced during the continuance of such posses- 
sion— Saukunni Variar v Neelakandhan Nambudripad AIR 1943 Mad 627 
(629) (DB). He is also to pay the enhanced revenue and public charges— 
C. R. Nambudri v Nagalaseri AIR 1914 Mad 151. 


In case the mortgagee made default in payment of the land revenue and 
the property was brought to sale for recovery thereof, it was held that the 
mortgagor thereby did not lose his right of redemption—Panchanan v 
Basudeo 1995 Supp 2 SCC 574: AIR 1995 SC 1743. It was also held therein 
that the possession of the purchaser must be on behalf of the mortgagee 
and he becomes liable to accounting etc. 


G:M— 28 
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(2) Rent.—Since sec. 65(d) requires the mortgagor to pay the rent so 
long as the mortgagee is not in possession, it follows that the legislature 
has cast a duty upon the mortgagee-in-possession to pay the rent—Jagat 
v Sheonarain AIR 1938 Pat 196 (198). Though the mortgagee-in-posses- 
sion is bound to pay the rent to the lessor, the liability is only as between 
the mortgagor and the mortgagee—Sachindra Mohan Ghose v Commis- 
sioners for the Port of Calcutta ILR (1938)1 Cal 21 (33): 41 CWN 1141: 66 
Cal LJ 910. The word ‘summarily’ occurring in the latter portion of the clause 
implies that the proceedings for the realisation of rent by sale of the property 
are of a summary nature, e.g. certificate proceedings under the Public 
Demands Recovery Act—Jay Prasad Choubey v Mt. Jasoda AIR 1958 Pat 
649. Where the mortgage deed is silent as to the liability to pay rent, the 
mortgagee is lijable— Deo Suran v Berhu Singh AIR 1952 Punj 286. 


(3) Arrears of rent. —The mortgagee is bound to pay arrears of rent 
even though they were for a period prior to the execution of the mortgage— 
Kshetranath v Durgapada (1919)52 IC 902 (Cal). Even when no money 
is left with the mortgagee to pay the arrears of rent, the mortgagee is bound 
to pay the rent during the continuance of the mortgage. And he cannot take 
advantage of default and purchase the property in the name of a benamidar— 
Narain v Mahant AIR 1952 Pat 421. 


(4) Failure to make payments.—Where the mortgagee-in-possession 
being bound to pay the rent or the revenue fails to do so and the mortgagor 
is obliged to pay it himself, the latter in the redemption suit can ask for the 
account which would debit the mortgagee with the amount paid by the 
mortgagor—Misrilal v Gajodhar AIR 1943 Oudh 433 (434): 1943 OWN 347: 
200 IC 324. Itis also open to him to realise the sum by a separate suit based 
on sec. 69 of the Contract Act, 1872—WNaipal/ v Bans Gapal Singh AIR 1927 
All 713. 


(5) Misfeasance committed by mortgagee.—Misfeasance, if commit- 
ted by the mortgagee, cannot affect the mortgagor's right of redemption. 
Land was mortgaged on the condition that the mortgagee would pay land 
revenue. But the mortgagee made default and the mortgaged property was 
brought to sale for recovery of land revenue. Held that ‘the mortgagor had 
not lost his right of redemption by the conduct and actions of the mortgagee’. 
Mortgagor will not lose title to the mortgaged property due to misfeasance 
committed by the mortgagee—Panchianan v Basudeo 1995 Supp 2 SCC 
574. 


5. Repairs.—Sec. 76(d) imposes on the mortgagee-in-possession the 
liability to make such necessary repairs of the mortgaged property as can 
be done out of the balance remaining after deductions from the rents and 
_ profits the payments as mentioned in clause (c) and the interest on the 
principal money. To the extent of this balance his liability to make necessary 
repairs is paramount—Shiva Devi v Jaru Heggade ILR (1892)15 Mad 290 
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(291). If loss is caused to the mortgagor by mortgagee's failure to carry out 
the necessary repairs, it may be debited against the mortgagee in the 
accounts in connection with the settlement of the mortgage—Shiva Devi 
v Jaru Heggade ILR (1892)15 Mad 290. However, he is not bound to spend 
money further than to keep the estate in necessary repairs—Godfrey v 
Watson (1747)26 ER 1098 (1099): (1747)3 Atk 517: 35 Digest (Repl) 727. 
In case the expenditure on the necessary repairs exceeds the balance he 
is not to spend money out of his own pocket—Report of the Special 
Committee, 1927 on the Transfer of Property (Amendment) Bill, published 
in the Gazette of India, 1929, Part V, p. 71, clause 39 (sec. 76). But if he 
does spend money from his own pocket, he Is allowed to add it to the 
principal money under sec. 72(b) on account of the preservation of the 
property from destruction—Sheo Nandan v Md. Khelik AIR 1929 All 777 
(778). 


As observed by Sikri, J, of the Supreme Court in Anandram J. Gagle v 
Premraj Mukandas (1968)1 SCR 424 (428): AIR 1968 SC 250 (252, 253): 
1968 MPLJ 140: 70 Bom LR 131: 1968 Mah LJ 232 : ‘The object of sec. 
76(d) is not to fix any priorities but to make it obligatory on the mortgagee, 
in the absence of a contract to the contrary, to carry out necessary repairs 
to the property. (However), the amount he can spend is limited to the 
difference between rents and profits and payments mentioned in clause (c) 
and the interest on the principal money. Clause (h) directs the mortgagee 
to apply the receipts from the mortgaged property in a certain manner. The 
order of application is (1) the expenses properly incurred for the manage- 
ment of the property and the collection of rents and profits and the other 
expenses mentioned in clauses (c) and (qd); (2) interest thereon; (3) the 
surplus, if any, has to be utilised towards reduction of interest on principal 
money; and (4) the principal money itself. There is no contradiction between 
sec. 76(d) and sec. 76(h). Sec. 76(d) is not concerned with the question of 
priorities but with limiting the amount which can be spent by the mortgagee- 
in-possession for carrying out necessary repairs. 


6. Waste.—Clause (e) provides that the mortgagee-in-possession must 
not commit waste on the property—Durga Shankar v Ganga Sahai AIR 
1932 All 500 (502): (1932)30 All LJ 493: 142 IC 889. A similar provision is 
made in sec. 66 for a mortgagor-in-possession and in sec. 108 for a lessee. 
And this duty follows from two considerations: (ù He is to manage the 
property like a person of ordinary prudence [Dip Narain Singh v Jagmohan 
AIR 1925 All 576 (577)]; and (ii) he is liable to return the property back to 
the mortgagor on redemption in the same condition in which he got it— 
Ghasi Ram v Bholanath AIR 1924 All 153 (155): ILR (1926)46 All 115. Thus 
he is to cut away the crops he has grown before the land is handed over 
to the mortgagor—Lallu v Raghunandan AIR 1925 All 794: (1925)85 IC 690. 
But a mortgagee commits waste when he cuts down trees already existing 
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on the land [Ramchandra v Shripati AIR 1926 Bom 595 (596): ILR (1926)50 
Bom 692] or pulls down the property—Sandon v Hopper (1844)14 LJ Ch 
120: 35 Digest (Repl) 729. However, he is not liable for the loss arising from 
accidental fire—Venkateshwara v Kesava Shetti ILR (1879)2 Mad 187 
(192). 

Justice Chandrasekhara Aiyar has pointed out in Mahabir Gope v 
Harbans Narain Singh [1952 SCR 775 (779): AIR 1952 SC 205: 1952 SCJ 
292] : ‘A mortgagee cannot during the subsistence of the mortgage act in 
a manner detrimental to the mortgagor's interests such as giving a lease 
which may enable the tenant to acquire permanent or occupancy rights in 
the land thereby defeating the mortgagor's right to khas possession; it would 
be an act which would fall within the provision of sec. 76(e) of the Transfer 
of Property Act.’ The word ‘injury is used to signify reduction in the value 
and utility of the property mortgaged—Aladad v K. Nasiruddin 1961 MPLJ 
924. The mortgagee is liable for the timber value of the trees that fall during 
his possession owing to natural causes if he neglects to give notice to the 
mortgagor, asking the latter to remove the trees— Venkateswara v Kesava 
Chetti ILR (1879)2 Mad 187. However, he is not liable for permissive waste 
as when he did erect protective works to prevent the silting of the paddy 
fields caused by water-channels constructed by the Government— 
Velayudhan Narayan v Krishna Sankaran AIR 1960 Ker 298: 1960 Ker LT 
423: 1960 Ker LJ 587. 


7. Insurance.— Section 72 empowers the mortgagee to insure and keep 
insured against loss or damage by fire, the whole or any part of the 
mortgaged property which is, by its nature, insurable. Sec. 76(f) provides 
that in such a case the mortgagee must apply the money received by him 
under the policy or so much of it as may be necessary in reinstating the 
property or if the mortgagor so directs, in reduction or discharge of the 
mortgage money. If the mortgage deed under sec. 72 does not specify the 
amount of insurance, the mortgagee can insure the property only for an 
amount not exceeding two-thirds of the amount required to reinstate the 
property in case of total destruction. Where the mortgagor himself insures 
the property and loss or damage by fire occurs, the mortgagee himself 
cannot claim from the insurance company the payment of the insurance 
money, since the contract of insurance is a contract by the insurer to 
indemnify the insured against the loss that he may suffer. If the mortgagee 
wants to get it, there must be a covenant not only to insure but to insure 
for the benefit of the mortgagee or the policy must be properly assigned 
to the mortgagee by the mortgagor—PRV. Chetty Firm v Motor Union 
Insurance Co. AIR 1923 Rang 6 (7-8): (1923)67 IC 777. 

However, clause (f) of sec. 76 does not apply where the insurance is 


made by the receiver appointed by the court. In case he receives a larger 
sum of money under the. policy, it is for the court to say how the money is 
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to be laid out, and the mortgagor cannot claim that it should be laid out in 
restoring the premises—Seth Dooly Chand v Rameshwar(1917)40 IC 623 
(Cal). 


8. Liability to account.—Section 76(g) mandates that the mortgagee 
in possession must keep clear, full and accurate accounts of all sums 
received and spent by him as a mortgagee. This aspect is dealt with 
separately in Chapter 9: Accounting between Mortgagor and Mortgagee. 


Sufficient to say for the present that in the case of a mortgagee in 
possession, although it may have been executed before the Act came into 
operation, yet the principles of this section and sec. 77 with regard to the 
liability of the mortgagee to account are applicable, since they are a mere 
codification of the law in existence before the Act—Md. Sadiq v Harakh 
Narain AIR 1936 Pat 583 (584); Kamala Prasad v Bamdeo AIR 1935 Pat 
148 (149). A mortgagee in possession is not a trustee for the mortgagor 
and has to render accounts according to this section and to prove that his 
accounts are true and correct—Anandji v Ahmedbhoy ILR 1940 Bom 645: 
AIR 1940 Bom 287: 42 Bom LR 580. 


9. Application of receipts from mortgaged property.—Clause (h) 
directs the mortgagee to apply the receipts from the mortgaged property 
in a certain manner. The order of application is— 


(1) the expenses properly incurred for the management of the property 
andthe collection of rents and profits and other expenses mentioned 
in clauses (c) and (d); 


(2) interest thereon; 


(3) the surplus, if any, has to be established towards reduction of 
interest on principal money; and 


(4) the principal money itself. 


There is no contradiction between sec. 76(d) and sec. 76(h). It is true 
that the liability for repairs is limited in its scope and arises only if there is 
a surplus left after deducting from the rents and profits of the property the 
expenses mentioned in clause (c) and the interest on the principal money, 
but the fact that the liability is limited in scope does not bear on the question 
whether it lays down any order of priorities inconsistent with the priorities 
mentioned in clause (h). This is so because clause (d) is not concerned with 
the question of priorities but with limiting the amount which can be spent 
by the mortgagee in possession for carrying out necessary repairs. 


10. Obligation to transfer to third party.—Section 60A, which has 
been added by Act XX of 1929, is modelled on sec. 95 of the Law of Property 
Act, 1925. 


The right of the redeeming mortgagor is to require the mortgagee to re- 
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transfer either to mortgagor himself or to a third person. Under 60A, he may 
reguire the mortgagee to assign the mortgage-debt and transfer the 
mortgaged property to a third person of his choice. But the provisions of 
sec. 60A do not apply in the case of a mortgagee who is or has been in 
possession. This is because a mortgagee who has taken possession 
remains accountable in respect of profits and other matters even after the 
transfer. After a mortgagee has been in possession, he cannot with safety 
transfer his security except under the court's direction, as otherwise he 
might be liable for the transferee's neglect or default. 


Where there are subseguent encumbrancers, the power can be exer- 
cised by any encumbrancer or by the mortgagor notwithstanding any 
intermediate encumbrance. 


11. Effect of tender or deposit.—Clause (i) of sec. 76 specifies the 
effect of tender or deposit by the mortgagor. A deposit of the mortgage 
money in court operates as a tender as soon as the mortgagor has done 
all that he has to be done by him to enable the mortgagee to take the money. 
After tender or deposit the mortgagee is not entitled to collect charges— 
Beni Prasad v Narain Das (1909)5 IC 529. 


(d) Mortgagee's Duty to Third Persons 


Now let us discuss the rights and obligations of the mortgagee mainly 
in relation to the mortgagor and start witn the duty of the mortgagee to third 
persons, resulting from the effect of a release by the mortgagee of a part 
of the security. 


The general rule on the subject is that the rights of persons, who have 
acguired an interest in the mortgaged estate since the making of the 
mortgage, of which the mortgagee has notice, cannot be defeated or 
impaired by any subseguent arrangement to which they are not parties— 
Surjiram v Barhamdeo (1905)1 CLJ 337; Surjiram v Barhamdeo (1905)2 
CLJ 202. If, therefore, a mortgagee with notice that the equity of redemption 
in a part of the mortgaged property has been conveyed, releases any part 
of the mortgaged estate, he must abate a proportionate part of the 
mortgage debt as against such purchaser—Hari v Veliat ILR (1903)30 Cal 
755; Imam v Baijnath ILR (1906)33 Cal 613: 3 CLJ 576: 10 CWN 551; 
Hakimial v Ram (1907)6 CLJ 46; Venkata v Srinivas ILR (1905)28 Mad 555; 
Ponnusami v Srinivasa ILR (1908)31 Mad 333; Mir Eusuff v Panchanan 
(1910)15 CWN 800: 11 CLJ 639; Dalip v Chait(1912)16 CLJ 394; Jugal 
v Kedar ILR (1912)34 All 606; cf. Sanwal v Ganeshi ILR (1913)35 All 441; 
Venkata v Bagiammal! ILR (1914)39 Mad 419. in other words, a mortgagee 
cannot release a part of the mortgaged land, and then seek to enforce his 
entire claim upon another portion in which third parties have become to his 
knowledge interested as assignees of the eguity of redemption. The 
guestion, however, whether notice ofthe assignment is essential, has never 
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been raised in India, though such notice is necessary in the English as well 
as in the American law. See Kettlewell v Watson (1884)26 Ch D 501: 53 
LJ Ch 717: 51 LT 135: 35 Digest (Repl) 548; Jones, § 723. But though 
registration is notice in America, the registration of a subsequent convey- 
ance is not notice to a mortgagee entitled to a prior charge — Pomeroy, 8 
1226. See however, Het v Sadi (1918)45 IA 130: ILR 40 All 407. It has, 
however, been held by a Full Bench of the Madras High Court that having 
regard to the provisions of the Transfer of Property Act, the mortgagee is 
not bound to abate a proportionate part of tne mortgage debt under such 
circumstance—Perumal v Raman ILR (1917)40 Mad 968: 33 MLJ 211. 


In England, it was the settled doctrine from very early times that when 
a person entitled to a charge on land released any part of it, his right to 
proceed against any part of the land which had passed into the hands of 
third persons became wholly extinct. And there was no distinction between 
an actual discharge of a portion of the land and a purchase by the person 
entitled to the charge. A release of any part of the land had the effect of 
discharging the whole. Thus, if the grantee of a rent-charge released or 
purchased any part of the land out of which the rent-charge issued, the 
whole rent-charge would have been extinguished—See the observations 
of the Lord Chancellor in Handcock v Handcock (1850)1 Ir Ch 444 at pp. 
466-71; see Williams’ Vendors and Purchasers, pp. 385-86; also Dennett 
v Pass (1834)1 Bing (NC) 388. The law, however, has been altered by the 
legislature, and a partial release does not now destroy the charge—22 & 
23 Vic., c. 35, s. 10. And see Dart, p. 955. And so in the case of judgments, 
a release of merely a part of the lands charged with them cannot, as the 
law now stands, affect the unreleased portion, though such release cannot 
prejudice the rights of strangers—22 & 23 Vic., c. 35, s. 11. 


Justice Fry, however, said in a late case that if a person, who has a 
security upon two or more properties which he knows to belong to different 
persons, releases his lien to one of such persons, he cannot afterwards 
insist upon it as against the others; and the reason given is that the 
mortgagee cannot increase the burden on them without their privity and 
consent—Kettlewell v Watson (1884)26 Ch D 501. However, it is doubtful 
whether a partial release ought to have such wide-reaching effect. The 
purchaser is amply protected if the mortgagee is compelled to give credit 
for a rateable part of the mortgage debt; and this rule is invariably acted 
upon by our courts when the mortgagee becomes the owner of any portion 
of the equity of redemption—See the cases cited in Chapter 4, ante. A 
release of a part of the security stands upon the same footing and cannot 
reasonably be treated as an extinction of the whole, or entitle persons who 
have already acquired an interest in the unreleased part to claim credit for 
the full value of the property which has been released by the mortgagee. 
In pledges of movable property a release of a part of security operates only 
as an extinguishment pro tanto in the English law — Fisher, § 1523. 





440 Law of Mortgage 


The American law on the subject would also seem to be dominated by 
the idea that you cannot release a part of the security without releasing the 
whdle, or at any rate without diminishing your security to the extent of the 
value of the part so released. ‘Justice’, says Jones, ‘may require the lien 
of the mortgage should be extinguished as to those portions.’ ‘But if’, he 
adds, ‘they can be protected without that, the mortgagee may still enforce 
his mortgage against the remaining portions of the land, so far as he can 
be allowed to do so consistently with their protection. If the mortgagee, after 
actual notice of an absolute sale of a portion of the premises by the 
mortgagor, releases other portions, the mortgage is discharged wholly or 
pro tanto, according to the circumstances, upon the part owned by such 
subsequent purchaser. The purchaser of the part of the remaining property 
may insist on a credit upon the mortgage debt of a sum equal to the value 
of the property released’ —Jones, § 722; Pingrey, § 1229. But in a more 
recent case on the subject it has been held that the mortgagee is bound 
to abate only such a proportion of the sum due on his mortgage as the value 
of the parcel released bore at the time of the execution of the mortgage to 
the value of the whole of the parcels comprised in the security— Parkman 
v Welch 19 Pick 231, cited in Jones, § 722; cf. Bell and Dunn, p. 425. 


But though as a rule a pro rata abatement only can be claimed where 
any of the parcels comprised in the security is released by the mortgagee, 
a different rule will be applied where the parcel which is released is primarily 
liable; in which case the release will have the effect of reducing the 
mortgage debt by the full value of the parcel released. If, therefore, the value 
of the parcel released is equal to the mortgage debt, all the subsequent 
parcels will be wholly released from liability; but where the value is less, 
they will be liable only for the excess of the debt over such value—Pomeroy, 
§ 1226. 


A more complicated question arises where the owners of the unreleased 
parcels are not equally liable but only liable to discharge the mortgage debt 
in a particular order. In such cases, the parcels which are subsequently 
liable will be discharged in the order of their several liabilities. This may be 
illustrated by an example taken from a well-known American textbook— 
Pomeroy, § 1226. A mortgagor has conveyed all the premises in five lots, 
successively to A, B, C, Dand E, which are liable to be sold in the order, 
E, D, C, Band A. If the mortgagee should release A's lot, his right to enforce 
the mortgage in their order against the others would not be affected. But 
if he should release E, and the value of his lot equalled the mortgage debt, 
the whole mortgage would be discharged. If the value of E’s lot was less 
than the mortgage debt, the mortgagee could then resort to D's lot for the 
excess only, and if its proceeds equalled that excess, all the remaining lots 
would be free; but if there was a balance still due after the sale of D's lot, 
C's could be sold for that balance, and so on. If the mortgagee should first 
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release C's lot, the situation would be more complicated. The mortgagee 
could still enforce the whole mortgage against E’s lot first, and then for any 
excess against D's. If a balance was still due after the sale of these two lots, 
8s would not be liable for all of that balance. The value of C’s lot, which 
was released, must be added to the proceeds of E’s and D's, and this sum 
subtracted from the gross mortgage debt, and if any excess remained, Bs 
lot and finally A’s would be liable only for that excess; if there was no excess 
B’s and AS lots would be free. 


It is hardly necessary to point out that this rule does not apply where 
the mortgagee releases a portion of the mortgaged property before the 
residue is transferred to third persons. He would, it is true, by so doing, 
diminish his own security, but as subsequent assignees can only take 
subject to the mortgage, the mortgagee may throw the whole burden of the 
mortgage debt on the residue— Gaya v SalikiLR (1881)3 All 682; Mir Eusuff 
v Panchanan (1910)15 CWN 800: 11 CLJ 639; Pingrey, § 1229. 


Whether a subsequent mortgagee can also claim the same equity as 
a purchaser seems to be open to some controversy. There is no case in 
Indian reports precisely in point. It may, however, be mentioned that in 
America, if a prior mortgagee with two securities releases the fund to which 
he alone has a right to resort, his mortgage will be deemed satisfied, to 
the extent of the value of such security in favour of a puisne incumbrancer 
on the second fund—Jones, 8 728; Pingrey, §§ 920-22, 924, 925, 1229; 
disting. Baikantha v Mohendro (1901)1 Ch 65, in which it is said that the 
right of a puisne mortgagee to redeem exists only so long as the prior 
mortgage on that portion of the security which is common to the two 
mortgages is a subsisting one and can be redeemed—Fisher, §§ 1217, 
1355; and see Titley v Davies (1743)2 Y&C Ch Cas 399: 35 Digest (Repl) 
489; cf. Dina v Lachmi ILR (1903)2 All 446. In other systems of jurispru- 
dence, however, a prior mortgagee is not prevented so long as the debtor 
is solvent from relinquishing one subject of his security, even though the 
subject he relinquishes may be otherwise unburdend, and the subject he 
retains burdened with a second security. But where the debtor is insolvent, 
the prior mortgagee might by releasing the unburdeneed portion of his 
security render himself liable to the puisne mortgagee for any loss which 
he might sustain by the release—Gloag and Irvine, p. 59. The rights of a 
surety, however, with respect to securities held by the creditor stand upon 
a securer footing, as the mortgagee may not release them without also 
releasing the surety either wholly or in part—Pingrey, § 926. 


It should be noticed in this place that a prior mortgagee, who has notice 
of a subsequent incumbrance, cannot ignore it when the land is turned into 
money. Thus, if he sells under his power, he is answerable for the money 
he receives if it is paid to the wrong person, and he is equally answerable 
when he concurs with the mortgagor in conveying the estate and allows 
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him to put the remainder of the money into his pocket—West London 
Commercial Bank v Reliance Society (1885)29 Ch D 954 (CA): 54 LJ Ch 
1081: 1 TLR 609: 35 Digest (Repl) 587; cf. West London etc. v Reliance etc. 
(1884)27 Ch D 187. This is indeed an elementary rule. It would seem to 
be equally elementary that a prior mortgagee cannot, by any dealing with 
the mortgaged property or his security, affect the rights of the puisne 
incumbrancer; though in England it is possible for the first mortgagee to 
transfer his security to the third mortgagee in preference to the second and 
squeeze the latter out— Bates v Johnson 1859 Joh 304, 313, 314. Speaking 
of this rule of so-called equity, Lord Justice Lindley says that it authorises 
something very like a conspiracy between the first and third mortgagees 
to cheat the second, which cannot be right; but adds, ‘That, however, is the 
aspect which many of the old cases on the subject bear; still | am not at 
liberty to question those decisions, for although they are opposed to my 
ideas of morality, they are nevertheless law. The learned judge, however, 
refused to make them the pretext for doing further wrong— West London 
Commercial Bank v Reliance Society (1885)29 Ch D 954, 963 (CA): 54 LJ 
Ch 1081: 1 LTR 609: 35 Digest (Repl) 587. 


(e) Loss by Default 


The mortgagee is, under the last para of sec. 76, liable for the loss 
occasioned by his default. If a portion of the mortgaged property is lost 
owing to some default on his part, the mortgagee will be debited with the 
value of the land at the time of mortgage accounts—Gopala v Narayana 
40 IC 70: 5 LW 339. The mortgagor can set off any loss suffered by him 
owing to the mortgagee’s default in the same suit — a separate suit for such 
an account is not necessary—Shiva v Jaru ILR (1892)15 Mad 290 (291). 
The last para provides with only a cumulative remedy and it does not 
operate as a bar to any other remedy available to the mortgagor—Siva 
Chidambara v Kamatchi ILR 33 Mad 71 (73). The mortgagee is liable to 
account not only for the income but also for the corpus and he cannot 
contract himself out of his liability —Chen Shankar Lal v United Bank of India 
Ltd. AIR 1955 Cal 569. 


(f) Receipts in lieu of Interest 


The liability of the mortgagee to account can be excluded only by a 
contract within the meaning of sec. 77 of the Transfer of Property Act—Ram 
Dayal v Mukat Manohar AIR 1937 All 317. Where the mortgage authorises 
the mortgagee to take the receipts from the mortgaged property in lieu of 
interest, he is not required to render accounts under sec. 76(g)— Thakur 
Singh v Rambaran Singh AIR 1973 SC 45: (1972)2 SCC 340: (1973)1 SCR 
1016. Sec. 77 is not attracted where the mortgagee fails to advance the full 
amount—WNarayana Jois v Alamelamma AIR 1972 Mys 178: (1972)1 Mys 
LJ 37. A clause in a deed of usufructuary mortgage expressly excluding 
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mortgagee’s liability to render account cannot override the provisions of the 
Bengal Money Lenders Act imposing absolute liability on the mortgagee 
as the money lender to render accounts—Md. Yusuf v Sarifan Bibi AIR 1962 
Cal 457. 


The fact that the mortgagee is not liable to account by virtue of sec. 77 
does not mean that there is no accountability on e/ther side. It is not 
inconsistent with sec. 77 that the mortgagor should impose upon himself 
a liability to make good certain deficiencies in profits, although the 
mortgagee is not liable to account—Kirat Singh v Ramsaran AIR 1941 All 
380 (382-83). 


(g) Pledgee’s Duties 


The pledgee may not ordinarily use the goods pledged to him without 
the consent of the pledgor. His consent, however, will be presumed, if the 
pledge is such that it cannot be duly preserved without being used. A horse, 
for instance, must be exercised and the pledgee may ride it for that purpose. 
If, however, the pledge is of such a nature that it will be the worse for use, 
as wearing apparel, for instance, the pledgee may not use it. If the use is 
indifferent, a moderable use is perhaps not prohibited, but in no case should 
the pledge be exposed to extraordinary peril—Story on Bailment, §§ 329, 
330. In Coggs v Bernard [(1704)2 Ld Raymond 909, 917] Lord Holt says: 
If the pawn be such as it will be worse for using, the pawnee cannot use 
it, as clothes, etc., but, if it be such as will be never the worse, as if jewels 
for the purpose were pawned to a lady, she might use them. But then, she 
mustdo it at her own peril, for whereas if she keeps them locked up in her 
cabinet, if her cabinet is broken and the jewels taken from thence, she would 
be excused; if she wears them abroad, and is there robbed, she will be 
answerable. And the reason is, because the pawn is in the nature of a 
deposit, and as such is not liable to be used’ [For the right of a mortgagee 
to use a ship, see Fisher, § 923]. 


On this subject, the Contract Act [sec. 154] says: ‘If the bailee makes 
any use of the goods bailed, which is not according to the conditions of the 
bailment, he is liable to make compensation to the bailor for any damage 
arising to the goods from or during use of them: This is rather a bald 
statement, and the rules, which have been adopted in other systems of law, 
may therefore be useful as indicating the conditions under which a pledge 
may or may not be used by the pledgee. 


It should be noticed that in the case of live animals the pledgee is bound 
to feed them, though, that at English common law, a person possessing 
a bare lien is not bound to feed the animals which are subject to his liens 
— Mulliner v Florence (1878)3 OBD 484, 491. 


It is generally laid down in the textbooks that a pledgee has the right to 
transfer his interest in the pledge to a third party. The interest of the pledgee, 
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it is added, may also be taken in executions [Ro//ason, in re (1887)34 Ch 
D 495]; and in this respect a pledge differs from a bare lien—Legg v Evans 
(1840)6 M&W 36. But in Donald v Suckling [(1866)1 QB 585, 618], 
Cockburn, CJ, said that he would hesitate to lay down such a broad 
proposition. The general rule, however, seems to be well-established, 
though in some instances, as in the case of a valuable work of art, a 
presumption may arise from the nature of the thing pledged that it should 
not be committed to the custody of strangers. 


Now let us discuss the degree of diligence imposed by the law on the 
pledgee. Sec. 151 of the Contract Act says: ‘In all cases of bailment, the 
bailee is bound to take as much care of the goods bailed to him as a man 
of ordinary prudence would, under similar circumstances, take of his own 
goods of the same bulk, quality and value as the goods bailed.’ This is a 
very simple rule unencumbered by the somewhat refined, if not fanciful, 
distinctions which we find in the Roman and the English law—See the whole 
subject discussed in Story on Bailments, §§ 332-338. It is, however, 
necessary to observe that the responsibility of the pledgee is greatly 
increased when he is in ‘mora’, i.e. when he wrongfully withholds the pledge 
from the pledgor. He then becomes answerable for any loss, destruction, 
or deterioration, however caused, from the time of such refusal—Sec. 161 
of the Contract Act. Cf. Story on Bailments, § 341. 


Another duty of the pledgee is to render an account of the profits and 
advantages derived by him from the pledge in cases, where there is either 
an express agreement to that effect, or where an agreement to account may 
be inferred from the nature of the pledge—Langton v White (1867)16 WR 
Eng 508. Thus, where the subject of the pledge is a ferry boat, which the 
parties intend to be employed in the carriage of passengers, the pledgee 
must account for the profits—Story on Bailments, § 343. And it has been 
suggested that the principle of this rule, which is said to carry with it a most 
persuasive eguity, should be extended to all cases where the pledge is used 
by the creditor, except perhaps where it will deteriorate unless it is used. 
Thus, if a cow is milked and a profit arises from it, the pledgee, it is said, 
should account for the profit after deducting all expenses for the keeping— 
Story on Bailments, 8 331. But common sense and persuasive equity do 
not always go together. What we want is a good working rule, and that is 
to be found in the English law, in which the pledgee may use the milk by 
way of recompense for the keeping—Story on Bailments, § 329. This may 
not be ideal justice, but it has the great merit of preventing frivolous litigation. 
It is hardly necessary to add that the pledgee is not bound to account for 
the profits where they are agreed to be taken in lieu of interest, or an account 
is otherwise excluded by the agreement of the parties. 


It may be here noticed that, though the ‘special property’ vested in the 
pledgee is not determined where he is induced to part with possession by 
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the fraud of the pledgor, he cannot recover the goods from a purchaser for 
value—Babcock v Lawson (1880)4 QBD 394; 5 QBD 284. 


And this brings us to the question of the measure of damage, where the 
pledgee himself under colour of his interest is guilty of any wrongful act in 
respect of the pledge. The English law on the subject is in a somewhat fluid 
state, but the better opinion seems to be that the owner must show that he 
has been really damnified—Johnson v Stear (1863)15 CB (NS) 330: 33 LJ 
(CP) 130; Donald v Suckling 1866 LR 1 QB 585; see also2 Wms Saunders, 
113, 114. For the American law on the subject, see 7 Harvard LR 393. But 
an unauthorised sale by a person with a bare possessory lien stands upon 
a different footing. By parting with the possession, he loses his right; and 
his act being merely wrongful, he will be answerable for the full value of 
the property—Mulliner v Florence (1878)3 OBD 484; cf. Jacobs v Latour 
(1828)5 Bing 130; Reeves v Capper (1838)5 Bing (NS) 136: 1835-42 All 
ER Rep 164; Forth v Simpson (1849)13 QB 680; Neckram v Bank of Bengal 
(1891)19 IA 60: ILR 19 Cal 322. The last case is also authority for the 
proposition that, though the pledgor is bound by a resale duly effected by 
the pledgee to a third person after an abortive sale to himself, the pledgee, 
who has represented to the pledgor before such resale that the pledge has 
been sold, must answer for the value as upon a conversion. As to the duty 
of a pledgee to restore the pledge on repayment of the debt, see Lawford, 
in re (1902)2 KB 445. The question in such cases is, was the act of the bailee 
entirely inconsistent with the terms of the bailment? If it was, it may be well 
said that the bailee has renounced the contract and abandoned his rights 
under it. But every deviation from the right line does not operate as a 
forfeiture of the bailment; and this is the groundwork of the distinction 
between a sale by a pledgee and a sale by a mere lien holder. Where an 
article has been pledged as a security for the payment of money, a sale 
by the pledgee, though wrongful, is not so inconsistent with the object of 
the contract as to amount to a repudiation—Donald v Suckling 1866 LR 1 
QB 617; 9 Harvard LR 540; see also 18 Harvard LR 610. Buta lienis a 
mere personal right which cannot be transferred to another; hence, in the 
case of a wrongful sale, the owner may recover substantial damages, for 
by parting with his possession the person entitled to the lien puts an end 
to his rights. In other words, as a lien only creates a personal right of 
detention, the right of the owner to possession revives the moment it is 
parted with by the creditor; and he may recover full value in an action of 
trover as it was formerly called in the English law. And although the name 
by which this kind of action was known in England has been abolished, the 
law remains the same. 


To sum up: 


Where goods are unlawfully converted, the proper measure of damages 
is prima facie the full value of the goods, and it is no anwer to say that the 
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wrongful act of the defendant has operated to relieve the plaintiff from a 
debt— Gilliard v Britton (1841)8 M&W 575: 11 LJ Ex 133; Keen v Priest 
(1859)4 HAN 236: 28 LJ Ex 157; Turner v Hardcastle (1862)11 CB (NS) 
682: 31 LJ CP 193: Edmondson v Nuttal(1864)17 CB (NS) 210: 34 LJ CP 
102; Swire v Leach 1865 CB (NS) 479: 34 LJ CP 150. Cf. The Winfield 1902 
P 42. But this prima facie rule is gualified where the defendant is one of 
the immediate parties to the transaction—Brierly v Kendall (1852)17 OB 
937:21 LJ OB 161; Chinery v Viall (1860)5 H&N 288: 29 LJ Ex 180. In such 
cases, if the plaintiff was not entitled to resume possession, the measure 
of damages will be real loss which he has sustained by the unlawful act 
of the defendant. On the other hand, if the plaintiff could have resumed the 
property whenever he could lay his hands on it, and could have righifully 
held it when resumed as the full and absolute owner, he is entitled to recover 
the value of it as damages in an action of trover, which stands in the place 
of such resumption. 
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I. Successive Mortgages 


(a) Priorities in England 


1. The question of priority.—If successive advances are made on the 
security of the same property by different mortgagees, it becomes neces- 
sary to discover the orderin which the mortgagees rank. There are two types 
of situations that may emerge. The first type is where a mortgagor has 
contrived to borrow sums in excess of the value of the security. And the 
second type is seen where the mortgaged property, though at first sufficient 
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to support the debts of all the mortgagees, may have depreciated in value. 
Now, the mortgagees have their remedy by way of the personal covenant 
for repayment made by the mortgagor. However, the sale of the mortgaged 
property may be the only satisfactory method of recovering the sum lent, 
because the other property of the mortgagor may be of little value. Each 
mortgagee is then entitled to be satisfied out of the proceeds of sale in full 
in the order of the priority of the mortgages. 


Besides the order of payment, the rules as to priority also determine— 
(i) which one of several subsequent mortgages is entitled to the title deeds 
on the discharge of a prior mortgage, (iù which one of several mortgagees 
can requisition a transfer instead of a reconveyance, and (iji) how a 
mortgage will be affected in an action for redemption or foreclosure—Fisher 
and Lightwood's Law of Mortgage, 9th Ed. 1977, p. 429. 


2. Tests of priority.—The priority of incumbrances depends on one or 
more of the following considerations: 


(1) Prima facie the legal estate gives priority over equitable 
incumbrances earlier in date, if acquired for value and without 
notice, actual, constructive or statutory. 


(2) Incumbrances rank in order of time according to the maxim ‘qui 
prior est tempore, potior est lure’ (Co. Litt. 14a] (he who is first in 
time has the strongest claim in law). 


(3) The priority of an encumbrance under rules (1) and (2) may be lost 
by the conduct of the incumbrancer, in relation to the custody of 
the title deeds. 


(4) In certain cases a mortgagee can tack further advances against 
a subsequent incumbrancer. 


(5) In case of registration of incumbrances, the priority under rules (1) 
and (2) may be changed in two ways: 


(7) Incumbrances may rank in order of registration and registered 
incumbrances may rank before non-registered ones; and 


(i) an unregistered incumbrance may be void against a pur- 
chaser for value. 


Besides, special considerations affect the priority of judgment creditors 
and of shipping mortgages—Fisher and Lightwood's Law of Mortgage, 9th 
Ed., pp. 429-30. 

3. The 1925 legislation.—The Law of Property Act, 1925 and the Land 
Charges Act, 1925 (now 1972) have altered the rules on priorities. The old 
classification of mortgages (/) of a legal estate in land, (mw) of an equitable 
interest in land, and (ji) of an equitable interest in personalty, does no longer 
hold good. What is now considered for the purpose of determining priorities 
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is, not whether the mortgage is legal or equitable, but whether the interest 
given as security is legal or equitable. In other words, priorities depend upon 
the nature of the subject-matter charged by the mortgagor and not upon 
the nature of the mortgages themselves. The underlying principle now is 
that mortgages, whether /ega/ or equitable, secured on a legal estate, rank 
according to the order of their registration; and mortgages secured on an 
equitable interest rank according to the order in which notice has been given 
to the appropriate person—G.C. Cheshire's Modern Law of Real Property, 
4th Ed., pp. 622-23. And in respect of mortgages of the legal estate, the 
rule 'gui prior est tempore, potior est jure' and the rule of eguity giving 
superiority to the legal title remain. However, an understanding of the rule 
in Dearle v Hali [(1823-28)3 Russ 1: 1824-34 All ER Rep 28: 8(2) Digest 
(Reissue) 551] is necessary with regard to the modern position as to priority 
between mortgages of an equitable interest in land or personaity. 


4. The rule in Dearle v Hall. —Where property is held by a trustee, or 
other person having the legal control of property, dispositions by the 
beneficial owner rank in the order in which notice of the disposition is given 
to the trustee. This is known as the rule in Dearle v Hall (infra). Thus, if a 
bona fide incumbrancer upon a thing in action or other property to which 
the rule applies gives notice of his own charge to the person controlling the 
property, he will generally be preferred to an earlier claimant who has given 
a later or no notice, unless, under the former law, the property holder had 
in some way acquired notice of the earlier claim. 


The rule applies to dispositions generally. But a mere declaration of trust 
made by the beneficiary need not be notified, because this leaves the 
interest still in his hands. Where a mortgage covers further advances and 
notice is given to the trustees, further advances need no notification, though 
they cannot be made without an inquiry as to the notice—Fisher & 
Lightwood's Law of Mortgage, 9th Ed., pp. 463-64. 


(1) Origin of the rule.—The rule applicable to the assignment of choses 
in action was laid down for the first time in 1823 and came to be known as 
the rule in Dearle v Hall (infra). This was based on the analogy of the order 
and disposition clause in bankruptcy. Plumer, MR, depended on the 
decision in Ryall v Rowles [(1750)1 Ves Sen 348: 1558-1774 All ER Rep 
83]. Under the then bankruptcy law the rule applied to things in action 
generally, and not, as at present, only to business—Bankruptcy Act, 1914, 
section 38. As observed by Lord Lyndhurst, C: ‘The act of giving the trustee 
notice is, in a certain degree, taking possession of the fund; it is going as 
far towards equitable possession as it is possible to go; for, after notice is 
given, the trustee of the fund becomes a trustee for the assignee who has 
given him notice' —Dearle v Hall (1823-28)3 Russ 1, 13, 58: 1824-34 All 
ER Rep 28: 8(2) Digest (Reissue) 551. As observed by Lord Herschell in 
Ward v Duncombe[1893 AC 369 (378, 392) (HL): 62 LJ Ch 881:69 LT 121: 
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8(2) Digest (Reissue) 544]: The leading consideration in the rule in Dearle 
v Hall that he who gives notice has a better equitable right than a prior 
incumbrancer who has given no notice, is that any other decision would 
facilitate fraud by the cestui que trust and cause loss to those who might 
have used every precaution before parting with their money. However, it is 
only as a protection against subsequent assignments that notice perfects 
the security. But between mortgagor and mortgagee the security is 
complete without notice. 


(2) Principle of the rule.—The rule in Dearle v Hall (ante) has assured 
importance because of its extension by the Law of Property Act, 1925. And 
the rule is that a mortgagee or assignee of an equitable interest in 
personalty who at the time of his advance or purchase had no notice of an 
earlier mortgage or assignment and who gave notice of the transaction to 
the legal owner of the personalty gained priority over an earlier mortgagee 
or assignee who had failed to give a like notice. Thus in equitable mortgages 
of personalty notice to the trustees supplanted order of time as the 
determining factor in the question of priorities. 


The principle upon which Dearle v Hall (ante) was decided is this that 
in order to perfect his title a mortgagee of equitable personalty must do that 
which in equity is tantamount to the delivery of a personal chattel—Meux 
v Bell (1841)1 Hare 73 (85): 11 LJ Ch 77: 6 Jur 123: 8(2) Digest (Reissue) 
543. Plumer, MR, made this clear in the course of his judgment: ‘If you rely 
on a contract with an individual, you do not need to give notice; from the 
moment of the contract, he with whom you are dealing is personally bound. 
But if you go further and make your right attach upon the thing which is the 
subject of the contract, it is necessary to give notice; and unless notice is 
given you do not do that which is essential in all cases of transfer of personal 
property. The law of England has always been that personal property 
passes by delivery of possession; and it is possession which determines 
the apparent ownership. If therefore an individual who in the way of 
purchase or mortgage, contracts with another for the transfer of his interest, 
does not divest the vendor or mortgagor of his possession, but permits him 
to remain the ostensible owner as before, he must take the consequences 
which may ensue from such a mode of dealing. 


(3) Application.—The application of the rule in Dearle v Hall (ante) has 
been extended to equitable interests in land, capital money and securities 
representing capital money by sec. 137 of the Law of Property Act, 1925. 
The main rules that have grown up in the application of Dearle v Hall (ante) 
are stated below [G.C. Cheshire’s Modern Law of Real Properly, 4th Ed., 
pp. 620-21]: 

(a) Notice must be informal.—t is not necessary that a mortgagee 
should give express notice to the trustees. It is enough if he can prove that 
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the mind of the trustee has in some way been brought to an intelligent 
apprehension of the existence of the incumbrance so as to enable a 
reasonable man to regulate his conduct accordingly. Thus a notice obtained 
by a trustee from reading a newspaper has been held to be sufficient—L/oyd 
v Banks (1868)3 Ch App 488 (490): 37 LJ Ch 881: 16 WR 988: 8(2) Digest 
(Reissue) 549. 


(b) Notice need not be given to ail the trustees.—A diligent mort- 
gagee is to give notice to each trustee. However, a rule has been established 
that notice to one of several trustees is sufficient— Smith v Smith (1833)2 
Cr 8 M 231: 3 LJ Ex 42: 5 Digest (Reissue) 830. A distinction has grown 
up in cases where a trustee dies after receiving notice but before informing 
his co-trustees of this. And this is shown below: 


() Xgives notice to A, one of the trustees, but not to his co-trustees. 
A then dies. Y, a later incumbrancer than X, gives notice to all the 
existing trustees. Y ranks before X— Timson v Ramsbottom (1837)2 
Keen 35: 8(2) Digest (Reissue) 543. 


(ii) X gives nofice to A alone. Before A's death Y gives notice to all the 
trustees. A then dies. X ranks before Y—Ward v Duncombe 1893 
AC 369 (HL): 62 LJ Ch 881:69 LT 121: 8(2) Digest (Reissue) 544. 


(b) Roman Law Illustrated 


When we speak of priority being regulated by the order of time, we mean 
the time of the contract and not the time when the obligation is actually 
incurred. But there must be a binding agreement, for, until this takes place, 
there is only a kind of conditional proposal, neither binding nor intended 
to bind either of the parties. Thus, to borrow some illustrations from the 
Roman law: suppose Priscus hires a bath from Julius from the next kalends, 
and agrees that his slave Eros shall be security for the rent; but before the 
kalends, Priscus borrows money from Maevious and hypothecates Eros to 
him. In this case Julius would have priority over Maevious, although there 
was nothing actually due for rent at the time Maevious made his advance. 
The reason for the preference is that the hypothec was attached to the 
contract of hire in such a manner that without the consent of Julius it could 
not be got rid of. In other words, there was a binding agreement between 
the parties from which the pledgor could not resile at his own will—Dig 20, 
4, 9, pr. But this case must be distinguished from the class of cases in which 
the agreement, although prior In date, did not create any binding obligation. 
Thus, suppose Gallus offers to lend Sempronius money by a certain day, 
the farm of Sempronius to stand as security, but before any money has been 
actually advanced by Gallus, suppose Sempronius borrows from Titius and 
hypothecates the same farm. If Gallus should afterwards advance money 
under the agreement to Sempronius, he would not be entitled to claim 
priority over Titius for the simple reason that there was no binding 
agreement to lend—Dig 20, 4, 1, 1; Dig 20, 4, 11, pr. 
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The distinction between these two hypothetical cases is that in one of 
them, an obligation is created in praesenti, although it is to come into force 
at a future date; while, in the other case, there is no duty imposed on the 
one party to lend, or on the other to borrow the promised money. 


Gaius, it is true, says generally that he has a preferential claim in respect 
of security who was the first to advance his money and take a mortgage, 
even if an agreement had been before made with a third party, that if the 
debtor received money from such party, the property should be pledged 
to him, and, notwithstanding that he did afterwards receive money from the 
latter. But it is clear from the context that his remarks are confined to a case 
in which the lender has not entered into a binding agreement to advance 
the money, for he says immediately afterwards: ‘Let us see whether the 
same is to be said, if a mortgage has been created upon entering into a 
conditional stipulation, and whilst it is pending a third party has made an 
unconditional advance and taken the same mortgage security, and there- 
upon the condition of the earlier stipulation is fulfilled, so that the subse- 
quent creditor has a preferential claim, | fear we must in this case affirm 
the contrary'—Salkowski's Roman Private Law, p. 495. Disting. Standard 
Bank of South Africa Ltd. v Heydenrych 1907 AC 336, in which it was held 
that under the Roman-Dutch law where no present debt is created by the 
earlier bond, preference must be determined by the date of the debts, and 
not of the securities. 


(c) Continental Jurisprudence 


These principles have been generally adopted in Continental Jurispru- 
dence. 


‘The condition’, says Burge, ‘to which the debt secured by the mortgage 
is subject, may be that which is called casual, or it may depend on the will 
of a third person. In either case, upon the performance or the happening 
of the condition, the debt and the mortgage have the same effect as if they 
had never been subject to any condition. The obligation becoming absolute 
and perfect has relation to the period when it was contracted, and when 
the mortgage was granted. But if the condition were, as it is called, 
potestative, that is, if it were in the power of either the creditor or debtor 
to perform or not to perform it, no obligation, it has been considered, is 
contracted until the condition is performed: Thus, in a contract by which A 
hypothecated his estate to B, if B advanced to him a certain sum, the 
advance by B is a condition potestative. If before A had received any sum 
from B, he contracted an obligation to C, who actually advanced the money 
to him, the latter taking a mortgage for that obligation, will be preferred to 
the conditional mortgage granted by A to B. It was in the power of B not 
to advance, and of A not to receive, the money'—Burge's Foreign and 
Colonial Law, Vol. lll, p. 180. Cf. Voets Commentary, translated by Berwick, 
p. 421 et seg. 


ca 
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The point may also be illustrated by examples taken from the law relating 
to guarantees. For our present purpose, such contracts may be said 
naturally to fall into two classes: (1) In which the consideration is given once 
for all, and (2) in which the consideration may be supplied from time to time. 
Where, for instance, a person, in consideration of the lessor granting a lease 
to a third person, gives security for the performance of the covenants, the 
moment the lease is granted, there is nothing more for the lessor to do, and 
the security must necessarily run on throughout the duration of the lease. 
It would be impossible for the person who gives the security to put an end 
to it at his pleasure, which must last as long as the lease. Again, suppose 
a security is given in consideration of a person taking another into his 
service for the fidelity of the servant as long as he should continue in such 
service. The security cannot be put to an end to as long as the service 
continues; for the consideration was the admission into service and the 
security must continue until the end of the service. 


These are instances of contracts in which the consideration is given 
once for all. Some instances of the second class will now be given. A 
mortgage given to secure the balance of a running account with a banker 
or the price of goods supplied by a tradesman, where the consideration is 
supplied from time to time, may be terminated by the mortgagor; at any rate 
if there is no binding obligation on the banker to make any advances or on 
the tradesman to supply any goods. The security would, no doubt, be 
available for all advances made or goods supplied on the faith of it, but it 
may be determined, at any time, by notice—See Lloyds v Harper (1880) 16 
Ch D 290. These observations should be borne in mind as they will be found 
useful in determining the priority of a mortgage to secure future advances, 
a much controverted question. 


(d) Simultaneous Mortgages 


Interesting questions of priority may also arise when two to more deeds 
are executed on one and the same day. In such cases the court will enquire 
which of them was executed first, notwithstanding a venerable maxim in 
English law, not yet dead, that the court does not take notice of sucha vulgar 
thing as mere fractions of a day. But if there is anything in the deeds 
themselves to show an intention, either that they shall take effect pari passu, 
or that one shall take effect in priority to the other, the court will presume 
that they were executed in such order as to give effect to the manifest 
intention of the parties [Gartside v Silkstone & Co. (1882)21 Ch D 762: 10 
Digest (Reissue) 838; Ram Ratan v Bishunchand (1907)11 CWN 732: 6 
CLJ 74. ‘Plainly, if one has sold a block of houses which was under lease, 
and it has been agreed that he should have the rent of the first year, and 
the purchaser the rent of the following years, and that both should have the 
right of following up the pledges given by the tenant, but it turns out that 
the pledges are not sufficient for both, it is presumable that it was intended 
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that the pledges should follow the first rent; and thus the first right in all the 
pledges pertains to the vendor. —Voets Commentary, translated by 
Berwick, p. 421. 


But if two or more mortgages are executed at the same time, or more 
properly speaking, if the order of their execution cannot be ascertained, and 
there is nothing to indicate the intention of the parties, the mortgagees 
would take as joint tenants or tenants-in-common. A case of this kind arose 
in England some years ago. 


There, the plaintiff having agreed with the mortgagor to advance him 
money on mortgage, his solicitor sent the mortgage deed to the solicitor 
of the mortgagor, to obtain its execution. This gentleman, who was also the 
solicitor of another person, sent by his clerk the plaintiff's mortgage deed, 
and also a mortgage of the same property from the mortgagor to his other 
client for execution by the mortgagor, who, though he signed the plaintiff's 
deed before the other, gave them both at the same moment to the clerk, 
saying, ‘That is my delivery. It was clearly a knotty case, and the solution 
of the Vice-Chancellor was that the two mortgage deeds took effect at the 
same instance and were payable pari passu, as the delivery was contem- 
poraneous—Hopgood v Ernest (1865)3 DeG J&S 116. The judgment of the 
Vice-Chancellor was reversed by the Court of Appeal on the ground of the 
gross negligence of the defendant in not calling for the title deeds, but the 
Lords Justices did not dissent from the view that a contemporaneous 
delivery creates a tenancy-in-common. Cf. Ram Ratan v Bishunchand 
(1907)11 CWN 732: 6 CLJ 74. See also Voet’s Commentary, translated by 
Berwick, p. 421; Burge, Vol. lil, p. 217. In other words, the plaintiff and the 
other mortgagee were treated as tenants-in-common or joint tenants. 


Again, if two or more mortgages have their origin in a common contract, 
they will take effect by relation, the mortgagees being placed on an equal 
footing, neither having precedence over the other, though the execution was 
not in fact simultaneous. Thus, where two tenants-in-common agreed to sell 
their property to a third person, and it was stipulated that the purchase 
money should be secured in favour of each of the co-tenants by separate 
mortgages, it was held that though the mortgage in favour of one was 
executed before the mortgage to the other, as each mortgage had a 
common inception, both mortgagees were entitled to ‘stand upon an exact 
equality; for the contract was the embryo life of the mortgages subsequently 
executed'—Daggett v Rankin ILR 31 Cal 332; Welch v Sackett 12 Wis 23; 
Beers v Howley 2 Conn 469; Ewer v Hobbs 5 Mit 1; cited in Freeman on 
Partition, 8 102. 

But though simultaneous mortgages have generally no rank over each 


other, the rule is subject to exceptions. Thus, for instance, if a purchaser 
of land at the instant of receiving his deed executes two mortgages, one 
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to the vendor to secure payment of the purchase money, and the other to 
a third person, the mortgage to the vendor will take precedence, for in such 
a case the conveyance and the mortgage for the purchase money, though 
they may be separated by a brief interval of time, are really parts of one 
transaction—Jones, § 568. And see 22 Harvard LR 384. 


(e) Rule in America 


It is the settled rule in many States in America that where a mortgage 
has been made to secure notes falling due at various times, and the notes 
are assigned to different holders, the one which matures first, should be 
paid in preference to the others out of the mortgaged premises; the security 
as to t-e several notes being treated as so many successive mortgages— 
Jones, § 1699. There is no case traceable in Indian reports precisely in point 
and the question is, also, not altogether free from difficulty. See Pomeroy, 
§ 120. But whatever may be the true answer to it, where a mortgagee 
assigns a part of the security, he is not permitted to come into completion 
with his assignee if the property is insufficient to pay the claims of both. In 
the absence of any intention on the face of the assignment that the assignee 
is to share pro rata, the security is applied in the first place for the payment 
of the part of the debt which has been transferred to the assignee—Jones, 
§ 1701. 


(f) A Riddle and Its Solution 


Now let us discuss a very singular case, which shows that judges may 
sometimes be invited to solve, in the words of Justice Chitty, solemn legal 
conundrums. The puzzle which was created by the legislature was this: Two 
companies had a clause each in its own Act providing that any charge 
obtained by it under the statute by which it was created should have priority 
over every other charge. Now it is, of course, impossible that two charges 
can rank each as prior to the other, whatever the Parliament may say. The 
apparent riddle was solved by the learned judge treating the case as one 
not within the Act and, therefore, within the ordinary rule by which priority 
is settled by the order of date— Pollock v Lands Improvement Co. (1888)37 
Ch D 661: 57 LJ Ch 853: 58 LT 374; 35 Digest (Repl) 773. 


And this brings us to Frazer v Jones[(1846)5 Hare 475; affirmed on 
appeal, but with some variation in form, 12 Jur 443: 35 Digest (Repl) 537], 
a somewhat curious case in which the maxim ‘gui prior est tempore potior 
est jure’, received a new application. A certain person, being indebted to 
another, makes a mortgage of an equity of redemption of real estate to his 
creditor for the purpose of securing the debt, and by the indenture of 
mortgage, it is falsely recited, that the mortgaged estate was subject to an 
equitable charge for moneys due to another person, secured by the deposit 
of a deed. The mortgagor, who had the deed in his own possession, 
subsequently deposited it with the other creditor as a security for money 
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lent by him to the mortgagor partly before and partly after the mortgage of 
the estate, of which the equitable mortgagee, it should be noted, had no 
notice. 


It was contend®@u on behalf of the equitable mortgagee that a mortgagee 
cannot acquire a better security than that bargained for by him, and that 
by giving priority to the equitable mortgage, the other mortgagee would not 
be deprived of the value of any part of the security which he had contracted 
for, and each of the parties would get what he thought his security gave 
him. But this contention was overruled. The Vice-Chancellor in giving 
judgment said: ‘I think that | am bound to consider, and perhaps more strictly 
in a case like this, what are the strict rights of the parties. My opinion is, 
that the plaintiffs are entitled to the priority which they claim. If John Jones 
had taken the security which the mortgagor stated that he had and the 
mortgagor had afterwards paid off that charge, the extinguishment of the 
charge would, beyond all dispute, have enured to the benefit of the plaintiffs. 
So also, if John Jones had had the charge and the charge had been avoided 
as being illegal or on any other ground, either by the act of the mortgagor, 
or by the act of the plaintiff. For both these propositions there is clear 
authority. And the principle of the decisions is, that the mortgage, as 
between the mortgagor and mortgagee, is a mortgage of the mortgagor's 
entire interest, saving only the rights of prior incumbrancers. If in this case 
John Jones had not intervened, | cannot entertain a doubt that the whole 
of the mortgagor's interest was pledged to the plaintiffs by the mortgage 
of the 8th of September 1842. The conclusion is, that after executing that 
mortgage, the mortgagor had no interest, legal or equitable, in the 
mortgaged premises in priority to the plaintiffs, nothing, in fact, which, in 
equity, he could transfer to John Jones. The priority must be determined 
by the dates of the advances, and the case in the plaintiffs’ favour is certainly 
not the less strong, if John Jones (as he says) had no notice at the time 
of his advance of the plaintiffs’ security, for on that supposition he cannot 
by possibility have been misled by the form of their security’ —Frazer v 
Jones (1846)5 Hare 475, 481-82: 35 Digest (Repl) 537. If such a question 
should ever arise in India, it is not perhaps too presumptuous to hope that 
it will be decided on a broader ground. 


ll. Indian Law of Priorities 


The Indian law of priorities is embodied in sec. 48 of the Transfer of 
Property Act and based on the maxim ‘qui prior est tempore potior est jure’, 
that is, he has a better title who was first in point of time. It lays down the 
general rule regarding priority of rights created by transfer by a person at 
different times in or over the same immovable property and provides that, 
as between such rights, each later created right is subject to the rights 
previously created—/mperial Bank of India v Rai Gyaw Thu 8 Co. Ltd. AIR 
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1923 PC 211 (213); Cathiresan Chettiar v Natchiappa Chettiar AIR 1933 
PC 191 (192). Of course there are certain exceptions to it. 


Section 48 applies (7) when there are completed valid transfers, and (2) 
when the two transfers are antagonistic and when not where legal effect 
can be given to one without infringment of the other—Ramchandra v 
Krishna 9 Mad 495; Sobhachand v Bhaichand 6 Bom 193. 


(a) Priority between Registered Instruments 


Section 47 of the Registration Act, 1908 provides that a registered 
document operates, not from the time of its registration, but from the time 
of its execution—Champat Rao v Mahadeo AIR 1937 Nag 143 (144); 
Ramaswami Pillai v Ramaswami Naicker AIR 1960 Mad 396. Thus, a 
document executed earlier, though registered later than another, has 
priority over the other executed later— Ram Padarath v Nimar Singh AIR 
1942 Oudh 172 (173). 


If two mortgages are executed on the same date, evidence may be taken 
as to which document was executed first in point of time and the first should 
have priority. In case the determination fails, the mortgagees take as 
tenants-in-common or joint tenants— Ram Ratan v Bishun Chand(1906)11 
CWN 732. 


(b) Priority between Registered and Unregistered Instruments 


It is now time to deal with the exceptions to the rule that priority is 
determined by order of time, which have been either created by statute or 
owe their origin to the ancient rule of Hindu law which required delivery of 
possession in the case of a security of land. There are also some exceptions 
recognised in Indian system founded upon those general principles of 
justice and equity which, in the absence of any express enactment, Indian 
judges are bound to administer, and which have been mostly borrowed from 
the English law. Cases in which a person becomes entitled to the benefit 
of a prior security under the doctrine of subrogation are no real exceptions 
to the rule—See Har v Raghunandan ILR (1908)31 All 166. 


The first exception is that contained in sec. 50 of the Registration Act, 
which, under certain circumstances, allows a registered mortgage priority 
over an earlier unregistered security. That section says: ‘Every document 
of the kind mentioned in clauses (a) and (b) of sec. 18 shall, if duly 
registered, take effect as regards the property comprised therein, against 
every unregistered document relating to the same property, and not being 
a decree or order, whether such unregistered document be of the same 
nature as the registered document or not. 


After some fluctuation of opinion, all the courts in India seem to be now 
agreed that a person cannot claim priority by reason of the registration of 
his deed, if he takes with notice of an unregistered transfer—Hathi v Kuvarji 
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ILR (1885)10 Bom 105; Abool v Raghu ILR (1886)13 Cal 70; Krishnamma 
v Suranna ILR (1892)16 Mad 148; Diwan v Jadho ILR (1896)19 All 145; 
Bhikhi v Udit ILR (1903)25 All 366. The question is not of much importance, 
since the passing of the Transfer of Property (Amendment) Act, 1904, in 
those parts of the country in which that Act is in force. It is true that the 
Registration Act is silent on the question of notice, but it has been said that 
the courts are not bound to interpret the Act so as to defeat a prior title. It 
is, however, doubtful whether the doctrine of notice which is calculated to 
encourage perjury and to render titles to land in many cases insecure, would 
have been grafted on the provisions of the Indian Act, if it had not been for 
the decisions of the English courts on a similar enactment. It may, however, 
be pointed out that the construction put by Lord Hardwicke on the English 
Act has been questioned by several eminent judges as trenching upon the 
policy of the registration laws, and it would certainly require strong 
argument to show that the Indian legislature deliberately intended to 
introduce into India a doctrine which would have the effect of frittering away 
the provisions of a most beneficent enactment. 


The omission from the more recent Acts of the clause in the second 
section of Act XIX of 1843, by which notice was expressly declared to be 
immaterial may, perhaps, lend some colour to the suggestion that the old 
doctrine embodied in the earliest Regulation on the subject was intended 
to be revived. But it would not be safe to build any argument on such an 
omission. 


However, a comparison of the successive registration laws down to the 
19th Act of 1843, shows that it was necessary in the last statute to provide 
expressly that notice was immaterial in order to guard against the appli- 
cation of the English doctrine which had been embodied in the original 
Regulation. Besides, it may fairly be asked why the legislature has not in 
the later Acts expressly declared its intention to confine the protection 
afforded by registration only to subsequent alienees taking without notice 
of a prior unregistered transfer. Such an enactment was contained in the 
original Regulation and, if the doctrine was intended to be revived after 
having been advisedly repealed by subsequent legislation, the provision 
would probably have been repeated in the more recent statutes. 


Going back to the English law fora moment, it seems that there is a slight 
touch of sarcasm in the remarks of Lord Cairns in the well-known case of 
Agra Bank v Barry 1874 LR 7 HL 135, 147, 148: 35 Digest (Repl) 519. In 
the course of his speech, the noble and learned Lord said: ‘Any person 
reading over that Act of Parliament would, perhaps, in the first instance 
conclude, as has often been said, that it was an Act absolutely decisive of 
priority under all circumstances, and enacting that, under every circum- 
stance that could be supposed, the deed first registered was to take 
precedence of a deed which, although it might be executed before, was not 
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registered till afterwards. But by decisions which have now, as it seems to 
me, well established the law, and which it would not be, | think, expedient 
in any way now to call it in question, it is settled that, notwithstanding the 
apparent stringency of the words contained in this Act of Parliament, still 
if a person in Ireland registers a deed, and if at the time he registers the 
deed either he himself, or an agent, whose knowledge is the knowledge 
of his principal, has notice of an earlier deed, which, though executed, is 
not registered, the registration which he actually effects will not give him 
priority over that earlier deed’. See a/so the observations of the Privy 
Council in Courtaux v Hewetson 1875 LR 6 PC 407, 422. 


Again, in Greaves v Tofield [(1880)14 Ch D 563, 578], Baron Bramwell 
observed:'! doubt very much whether the pringiple of Courts of Equity ought 
to be extended to cases where registration is provided for by Statute. | do 
not know whether | have grasped the doctrine of equity correctly in this 
matter, but if | have, they seem to me to be like a good many other doctrines 
of Courts of Equity, the result of a disregard of general principles and 
general rules in the endeavour to do justice more or less fanciful in certain 
particular cases. In /n re Monolithic etc. Co. [(1915)1 Ch 643 (CA): 1914- 
15 All ER Rep 249], the Court of Appeal declined to apply the principle M 
Le Neve v Le Neve [(1747)3 Atk 646: 20 Digest (Repl) 335], to the provisions 
of the Companies (Consolidation) Act, 1908, and held that an unregistered 
mortgage is avoided as against a subsequent registered incumbrancer 
notwithstanding that he had express notice of the previous mortgage atthe 
time when he took his own security. It may be added that the so-called 
equitable rule laid down in Le Neve v Le Neve is ignored in many systems 
of law. In the French law, for instance, even the most actual and direct notice 
will not coufitervail the want of registration — Code Napoleon, Art. 1071. The 
Registration Act also makes all instruments compulsorily registrable 
absolutely void, if they are unregistered, and consequently sweeps away 
all equities arising out of them. See Hicks v Powell1869 LR 4 Ch 741; disting. 
Waman v Dhondiba ILR (1879)4 Bom 126. In America opinion is divided, 
the English rule not being recognised in some of the States on the ground 
that it gives occasion to more frauds than it prevents—Jones, 98 572-573. 
It may be here noticed that, under the latest Registration Acts in the English 
Statute Book, registration is made tie absolute test of priority except in 
cases of actual fraud, and the old equitable rule adopted by the Indian 
courts, as based upon the most unimpeachable equity, has been expressly 
abolished — 47 & 48 Vict., c. 54; 48 & 49 Vict., c. 26. See also Battison v 
Hobson [(1896)2 Ch 403; cf. section 33 of the Merchant Shipping Act, 1894 
(57 8 58 Vict., c. 60)], which confers priority on registered mortgages 
notwithstanding any express, implied or constructive notice—Black v 
Williams (1895)1 Ch 408: 64 LJ Ch 173: 11 TLR 77: 42 Digest (Repl) 456. 


In conclusion, it may be added that it is not quite clear upon the 





Priorities of Mortgages 461 


authorities whether the notice in order to postpone a registered security 
must not be actual— Chadwick v Turner 1866 LR 1 Ch 310; Lee v Clutton 
(1876)46 LJ Ch 48; but see Wormald v Maitland (1865)35 LJ Ch 69: 35 
Digest (Repl) 517; cf. Rolland v Hart 1871 LR 6 Ch 678: 40 LJ Ch 701; 
Bradley v Riches (1878)9 Ch D 189: 47 LJ Ch 811: 35 Digest (Repl) 536; 
Berwick & Co. v Price (1905)1 Ch 639: 74 LJ Ch 249: 92 LT 110: 20 Digest 
(Repl) 332. However, this may be, it is settled that mere negligence will not 
postpone a registered deed; for the principle of constructive notice, though 
not absolutely inadmissible, has at best only a very limited application in 
countries where registers exist—See Agra Bank v Barry 1874 LR 7 HL135, 
148-50: 35 Digest (Rep!) 519; Durga v Baney ILR (1881)7 Cal 199. 


(c) Priority between Registered and Oral Transfers 


Another exception to the general rule is provided by sec. 48 of the 
Registration Act, 1908—Chhaganlal v Chunilal AIR 1934 Bom 189 (191). 
A mortgage by deposit of title deeds may be made orally as is evident from 
sec. 59 of the Transfer of Property Act; and sec. 48 of the Registration Act 
specifically excepts such mortgages from its operation. Hence, such a 
mortgage, if made prior in point of time to a registered mortgage will be 
entitled to priority under sec. 48 of the Transfer of Property Act—Coggan 
v Pogose ILR (1884)11 Cal 158 (160). 


The policy of the Registration Acts was also trenched upon in Coggan 
v Pogose [ILR (1884)11 Cal 158, 168; see also Gokul v Eastern Mortgage 
Co. ILR (1905)33 Cal 410: 4 CLJ 102: 10 CWN 276], where Pigot, J, 
observed: 'An oral agreement under this section must be understood to 
mean, so far as the present guestion is concerned, an agreement merely 
oral. Now a mortgage by deposit of title deeds may well be created without 
any expression of agreement in words at all; the essence of the transaction 
is the deposit of the deeds, on which the mortgage becomes complete. No 
doubt, as one consequence of it, the mortgagee may be entitled to a 
registered conveyance, but that right is an incident of the transaction, and 
is not of the essence of it; and, hence, | do not think counsel's argument 
can govern the decision of this question, viz. that argument in which he 
contended that an equitable mortgage was an agreement to execute a 
conveyance. It is, in itself, a mortgage, and carries with it a right to a 
conveyance; but this is not the essential character of the transaction. It is 
a complete act, and not an executory agreement. For these reasons | do 
not think the case comes under sec. 48’ 


It wouid thus seem that an equitable mortgage is not an oral agreement 
within the meaning of the Registration Act, 1908. It cannot, however, be 
denied that such a mortgage is as much within the mischief of the Act as 
an ordinary verbal agreement and it may well be doubted, whether the 
judgment sufficiently distinguishes quasi-contracts from implied agree- 
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ments properly so-called. In a case before the House of Lords [Fullerton 
v Provincial Bank of Ireland 1903 AC 309 (HL): 72 LU PC 79: 89 LT 79: 12 
Digest (Reissue) 238]. Lord Davey said: ‘It might appear to some people 
that the policy of the Irish Registration Act was to postpone an unregistered 
transfer of property to a registered one, whether the non-registration arose 
from negligence or inadvertence or from the fact of the transfer having been 
effected without any document being executed which was capable of being 
registered. | must express my personal regret that it was not so held, but 
it is too late now for your Lordships to interfere with what has become the 
law and is expressed in /n re Burke.’ [(1881)9 LR Ir 24). 


In England, where there is no writing but the equitable mortgage is 
created merely by the deposit of title deeds, the necessity for registration 
does not arise. There is, in fact, no instrument which can be registered under 
the Act [Sumpter v Cooper(1831)2 B 8 Ad 223; cf. In re Burke, C.A.(1881)9 
LR Ir 24; disting. Fullerton v Provincial Bank of Ireland 1903 AC 309 (HL): 
72 LJ PC 79: 89 LT 79: 12 Digest (Reissue) 238]; and a creditor, having 
a lien which may be created without any writing, is not bound to obtain 
written evidence in order to protect himself by registration—Kettlewell v 
Watson (1882)21 Ch D 685, on app. (1884)26 Ch D 501 (CA): 53 LJ Ch 
717: 35 Digest (Repl) 548. But he undoubtedly runs the risk of being 
postponed to a subsequent legal mortgagee without notice. If the equitable 
mortgage, however, is accompanied by a writing, it will not be available 
against a subsequent mortgagee, whose mortgage has been duly regis- 
tered without notice of the deposit of title deeds. Speaking of the West Riding 
Registry Act, Lord Cairns says that there is no magical meaning in the word 
‘conveyance’, which merely denotes an instrument which carries from one 
person to another an interest in land. ‘An instrument giving to a persona 
charge upon land gives him an interest in the land, and a memorandum 
accompanying an equitable mortgage is a conveyance affecting land within 
the meaning of the Act'— Credland v Potter (1874)10 Ch App 8, 12; affig. 
judgment of Bacon, VC, 18 Eq 350. It is true, Lord Romilly decided in one 
case that an agreement to execute a mortgage upon a Middlesex property 
did not come within the Registry Act— Wright v Stanfield (1858)27 Beav 
8. But his Lordship in effect overruled his own decision in a later case, 
although he endeavoured to preserve consistency by drawing a distinction 
between an executed and an executory contract of mortgage—Moore v 
Culverhouse (1860)27 Beav 639; see also Neve v Pennell (1863)2 H&M 
170: 35 Digest (Repl) 486; /n re Wight's Mortgage Trust (1873)16 Eq 41; 
Fullerton v Provincial Bank of Ireland 1903 AC 309 (HL): 72 LJ PC 79: 89 
LT 79: 12 Digest (Reissue) 238; cf. Bengal Banking Corporation v Mackertich 
ILR (1884)10 Cal 315. For the Indian law on the subject, see ante. It may, 
however, be noticed that under the Yorkshire Registry Act, no charge can 
take effect as against any assurance for valuable consideration registered 
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under the Act, unless a memorandum of such charge is placed on the 
register — Yorkshire Registry Act, 1884, s. 7. 


Equitable mortgages, as they are generally called, form another class 
of exception; for though they may be prior in time they are not entitled to 
preference over legal mortgages, whatever the words may mean in Indian 
system, unless such securities are taken with notice of the prior charge. 
Thus, in Dayal v Jivraj [ILR (1875)1 Bom 237. But see Gokul Das v Eastern 
Mortgage Co. ILR (1905)33 Cal 410: 4 CLJ 102: 10 CWN 276], a formal 
registered mortgage was preferred to a prior mortgage by deposit of deeds, 
and the learned judge in his judgment speaks throughout of equitable 
mortgages which pass only an equitable estate and legal mortgages which 
carry the legal estate. There are also other cases in the reports in which 
the cabalistic formula that a legal mortgagee without notice is entitled to 
priority over an earlier equitable mortgage is repeated, the whole discus- 
sion being embarrassed by the use of technical terms borrowed from a 
foreign system—See for instance Bunsee v Heera (1869)1 NWP 166. No 
such point was raised in Coggan v Pogose [ILR (1884)11 Cal 158], in which 
priority was claimed only under the provisions of the Registration Act. But 
the habit of employing the terminology of the English law seems to be 
inveterate with English lawyers. The practice would not, perhaps, be so very 
objectionable, if it was a mere question of words; but when the rights of 
parties are determined by a false or misleading analogy, it becomes our 
duty to protest against it. 


In the English law, an equitable mortgage is treated only as an 
agreement to mortgage, owing to the incapacity of persons subject to it to 
convey otherwise than by deed. But in a system in which there is no such 
restriction, a delivery of title deeds may itself constitute a ‘perfected pledge’, 
creating not merely a right in personam, but a right in rem, which cannot 
be defeated by any defence founded on a purchase for value without notice. 


(d) Effect of Registration of Prior Mortgage 


The definition of ‘notice’ has now been amended, and under the new 
Explanation 1 added to sec. 3, registration amounts to notice. And so the 
Calcutta High Court has expressed an opinion (though by way of obiter) 
that where the prior mortgagee has surrendered the title-deeds to the 
mortgagor, but the prior mortgage has been registered, and a later 
prospective incumbrancer by searching the register would thus be ina 
position, if he made a reasonable enquiry, to discover its existence, the court 
would be slow to hold that the prior mortgagee had been guilty of gross 
neglect or that the action of the prior mortgagee in failing to retain 
possession of the title-deeds had in any direct way caused or induced the 
later incumbrancer to advance money on the security of the property— 
Lloyds Bank v P E. Guzdar 8 Co. 56 Cal 868: AIR 1930 Cal 22 (29). These 
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remarks would, however, apply to cases of gross negligence, but not where 
the prior mortgagee has been guilty of fraud or misrepresentation; in such 
cases he cannot evade the penalty of this section by saying that his 
mortgage which is registered must at all events have priority over the 
mortgage created in favour of a subsequent mortgagee who must be 
deemed to have had notice of the first mortgage by reason of its registration. 
Fraud or misrepresentation would certainly operate as estoppel. 


A mortgage-bond that is duly registered confers, unless displaced, a 
valid security in priority to all of later date and, therefore, the onus lies on 
the person who claims under a bohd of later date to displace the priority— 
Cathiresam v Natchiappa AIR 1933 PC 191 (192). 


(e) Priority of a Mortgage with Possession 


Another class of exceptions to the general rule, by which priority is 
determined by the order of time, is to be found in certain decisions of the 
Bombay High Court, based upon the rule of Hindu law under which 
preference is given to a mortgage followed or accompanied by possession. 
The application of the doctrine is, however, confined only to a few districts 
in that Presidency. As stated in previous chapter, preference is given only 
to a puisne incumbrancer without notice of the prior security; and, as 
registration at the present day serves the same purpose of publicity as 
tradition did in ancient law, the mere delivery of possession to a subsequent 
mortgagee affords no protection against an earlier registered security. This 
is probably the ground on which the application of the rule of Hindu law has 
been narrowed in recent decisions; for registration, of itself, cannot alter a 
rule of law, except so far as effect may be given to it by statute—/tcharam 
v Raiji (1874)11 Bom HC 41; Shringarpure v Pethe ILR (1878)2 Bom 662. 


(f) Statutory Priority 

The right of priority may also be affected by enactments like sec. 98 of 
the Bengal Tenancy Act where a common manager has been appointed 
by the court. In India the manage@ent of a property carries with it the 
obligation of paying the dues accruing upon it; and for the payment of dues 
which may accrue from time to time, it may become necessary either to sell, 
mortgage or grant a lease. Where, therefore, such a manager creates a 
charge on the estate, it will be entitled to priority over a security created 
by any of the co-sharers, though such security might be prior in point of 
time—Amar v Shoshi (1903)31 IA 24: ILR 31 Cal 305. So also, where in 
an action for partition a receiver under the direction of the court mortgages 
the whole or any part of the estate, the mortgagee would be entitled to 
priority over an execution creditor by whom the property was attached after 
the commencement of the suit for partition—Herumbo v Satis ILR (1905)33 
Cal 1175; cf. Giridhari v Dhirendra ILR (1906)34 Cal 427: 4 CLJ 495: 11 
CWN 1.Onthe right of a receiver to claim priority for his costs and expenses 
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where money is raised under an order of court which directs that the sum 
advanced shail be a first charge on the property in his hands, see Strapp 
v Bull (1895)2 Ch 1; In re Glasdir Copper Mines Ltd. (1906)1 Ch 365. The 
lien of a co-sharer for money payable to him as owelty will also be entitled 
to precedence over prior mortgages on the property allotted to the person 
who is bound to pay the owelty— Mahomed v Hills ILR (1907)35 Cal 388: 
12 CWN 373. See also Freeman on Partition, 8 507. 


A mortgagee of an undivided share in property takes it subject to the 
liability of the property being subsequently partitioned. In case the court in 
a partition suit allots certain property to the mortgagor subject ‘to payment 
of some amount by him as owelty to other co-sharers—the amounts payable 
by one sharer to another for equalising the partition—the mortgage 
operates on the property allotted to the mortgagor subject to the owelty liens 
of other co-sharers— Poovamalingam Servai v Veerayi AiR 1926 Mad 186 
(187). 


(g) Government Debts 


It seems a Government debt in India is not entitled to precedence over 
a prior secured debt—Aamachanara v Pitchaikanni ILR (1883)7 Mad 434; 
Ibrahim v RangasamilILR (1905)28 Mad 420; Dost Muhammad v Maniram 
ILR (1907)29 All 537; Bank etc. India v Administrator-GeneralILR (1917)45 
Cal 653: 22 CWN 793. But see Secretary of State v Bombay Lending Co. 
(1868)5 Bom HC (ocj) 23; Ganaput v Collector of Kanara ILR (1875)1 Bom 
7; Puthia v Veloth ILR (1902)25 Mad 733; Gayanoda v Butto ILR (1906)33 
Cal 1040. Among the privileged hypothecs in the Roman law the imperial 
exchequer ranked before all other creditors—Hunter, p. 442. 


In the case of unsecured debts the Government as a creditor takes 
precedence over all other creditors—Dost Md. Khan v Mani Ram ILR 
(1907)29 All 537 (542-3). However, in respect of secured debts the 
Government has no preference and takes subject to prior incumbrances, 
except where otherwise provided by law— Ma Joo Tean v Collector of 
Rangoon AIR 1934 Rang 321 (323). 


(h) Salvage Priority 

Another important exception to the general rule touching the priority of 
securities is admitted in favour of certain advances in the nature of salvage, 
thatis, advances made for the purpose of protecting property from forfeiture 
or destruction. The lien of the salvor is regarded:as a privileged lien and 
takes rank above every other charge on the property, and this rule obtains 
in almost every system of law in which salvage liens are recognised—See 
ante. But the lien will not override the rights of third parties — Angell v Bryan 
(1845)2 J&L 763; cf. Pinkett v Wright (1842)2 Hare 120; Clark v Holland 
(1854)18 Jur 1007. Thus, the statutory charge on a leasehold given by the 
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Bengal Tenancy Act to a person who is interested in the preservation of 
it takes priority of every other incumbrance on the tenure—Sec. 171; cf. sec. 
7, Act XIX of 1883; see Sheo v Bandhu ILR (1900)22 All 321. See also ante]. 


In in re Tharp [(1852)2 Sm 8 Gif 578, 579. See also Angell v Bryan 
(1845)2 J&L 763; Cleary v M'Andrew (1864)2 Moo PC NS 235. But see 
Leslie v French (1883)23 Ch D 552; Falcke v Scottish I.I. Co. (1886)34 Ch 
D 234. For American law, see 27 Cyc. p. 1259. As to a solicitor's lien, see 
Kumar v Hari (1915)20 CWN 537, 541], Lord St. Leonards, referring to the 
Irish cases on the subject, says: ‘In Ireland it is a very common equity to 
have as a prior charge to all other incumbrances what is called salvage 
money, where a leasehold estate, or on estate held for lives to which half 
a dozen people are entitled in succession, many of them being mortgagees 
according to certain priorities, the last man of all who is entitled after 
everybody being in possession redeems, | may Say, the estate by paying 
the landlord, who otherwise would have recovered the estate and taken it 
from everybody; this payment is what is called salvage money. That is an 
established equity and a very proper equity. He that pays the salvage has 
a prior incumbrance to every other charge and interest, because, so far as 
any interest is left to anybody beyond a charge, it is acquired by that 
payment in the shape of redemption money. 


It follows that, among themselves, salvage liens are entitled to priority 
in the inverse order of their dates. The general order is here reversed, and 
the charge which is latest in point of time is entitled to preference over others 
earlier in date—See Giridhari v Dhirendra ILR (1906)34 Cal 427:4 CLJ 495: 
11 CWN 1. This rule rests upon the obvious ground that, unless the last 
advance had been made, the property could not have been preserved for 
the benefit of the previous lenders. The ordinary rule is here reserved and 
the principle by which priority is governed is that the last shall be first. It 
should be noticed that in maritime law liens arising ex delicto take 
precedence over prior liens arising ex contractu —The Veritas 1901 P 304: 
42 Digest (Repl) 1085. See also Tergeste 1903 P 26: 42 Digest (Repl) 1105. 
On the question of the priority of victualling allowance and a shipwright’s 
lien, and on maritime liens generally, see The Tagus 1903 P 44; cf. The 
Emilie Millon (1905)2 KB 817. 


In England, this privilege is generally confined to maritime liens; though 
the preferable right of a trustee to be indemnified out of the trust estate, 
to charges created by the cestui que trust would seem to rest on the same 
equity as salvage liens—Ae Exhall Coal Co. (1866)35 Beav 449; cf. Peary 
v Narendra (1909)37 IA 27: ILR 37 Cal 229: 11 CLJ 220. The lien of the 
cestui que trust on the beneficial interest of the trustee for a breach of trust 
is also a privileged lien — Priddy v Rose (1817)3 Mer 86, 104; Morris v Livie 
(1842)1 Y&C Ch 380; Barnett v Sheffield (1852)1 DeG M&G 371; Doering 
v Doering (1889)42 Ch D 203. A person, who advances money for the 
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purpose of paying a sum properly payable out of the trust funds, will also 
be entitled by virtue of the principle of subrogation to a preferential lien on 
the property which is subject to the trust. And in one case, where it was 
contended that if the trustees could by some possible means or other have 
raised the amount, the lender could not insist upon a lien for his payments. 
Sir George Jessel said that the proposition was monstrous and did not 
deserve serious consideration; common sense, common honesty and 
sound law being altogether against any such contention— Todd v Moorhouse 
(1874)19 Eq 69; cf. Patten v Bond (1889)60 LT 583]. The liens of executors, 
solicitors, and certain other classes of persons, which are in many ways 
similar to the lien possessed by trustees, have already been dealt with and 
will not be repeated again [see ante. For subrogation of creditors to rights 
of executors, see also 11 LOR 8, 9]. Nor is it necessary to state that the 
lien of the landlord on the crops of his tenants will override the claim of an 
assignee, at any rate where the rent is in arrear and the assignee has notice 
of the fact—Achul v Ganga NWPHC (1867)2 Agra 73; Ceetum v Buldeo 
(1872)4 NWP 76; Kinlock v Collector of Etawah ILR (1881)3 All 433; Megh 
v Jika ILR (1901)24 ALJ 127. 


But salvage liens are not as a rule favoured in England; though English 
Judges sometimes toy with them. It must not, however, be supposed that 
eguity will always allow a man to reap where he has not sown. Thus, if the 
prior mortgagee does not advance the necessary funds for recovering 
money due upon a security, his rights may be postponed to those of a 
subsequent incumbrancer who finds the money. It must, however, be shown 
that the prior mortgagee had clear and distinct notice of the intention of 
creating a new charge, if the money was not advanced by him—Myers v 
United Guarantee etc. Co. (1855)7 DeG M&G 112: 29 Digest (Repl) 577; 
cf. Moran v Mitu ILR (1876)2 Cal 58. As a rule, however, a junior mortgage 
is not entitled to priority, simply because the money received upon it was 
used either in conserving or improving the mortgaged premises—Jones, 
§ 608. On a similar principle, a second mortgagee-in-possession, who 
spends money in protecting the mortgaged land, is not entitled to any 
charge in respect of his expenditure as against the first mortgage— 
Broughton v Spink (1876)25 WR 213; Landowners etc. v Ashford (1880)16 
Ch D 411: 35 Digest (Repl) 730. 


In Moran v Mitu Beebee [ILR (1876)2 Cal 58] the plaintiffs claimed a first 
charge in respect of certain advances made by them for the purpose of 
carrying on an indigo factory, and the equity on which they relied was that, 
but for the advances made by them, the indigo on which the defendants 
had prima facie a first charge could not have been produced. But the claim 
of the plaintiffs was repelled, not only because they were absolute strangers 
to the estate and in the situation merely of ordinary bankers, who made the 
advances not for the protection of any interest of their own, but simply in 
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the expectation of pecuniary gain from the bargain itself; but also because 
the first mortgagee had not been communicated with. In overruling the 
contention of the plaintiffs, one of the learned judges observed: ‘The 
defendants had a first mortgage as security for a large sum advanced for 
the season’s manufacture, and no reference was made to them before the 
further advances were taken from the plaintiffs. | am wholly at a loss to 
comprehend on what principle of equity they, who were present on the spot, 
and might at any time have been appealed to, can be held liable to give 
priority to the plaintiffs, who were strangers, brought in over their heads 
without their consent by the mortgagor's manager. | say this, even on the 
supposition that the amount now claimed by the plaintiffs was absolutely 
necessary in order to enable the indigo to be manufactured, and that no 
indigo could have been made without it—Moran v Mitu ILR (1876)2 Cal 
96, 97; see also Baldeo v Miller ILR (1904)31 Cal 667. 


In connection with this question, the case of Hurri Mohun Bagchee v 
Grish Chundra Bandopadhya[(1877)1 CLR 152) may also be referred to. 
In this case also the plaintiff sought to claim priority in respect of a certain 
sum of money which was lent by him to the mortgagor on a promissory note 
for the purpose of paying the rent of the mortgaged premises. It appeared 
on the evidence that the money lent by the plaintiff was actually applied in 
payment of the rent, and the tenure was thus protected from sale and the 
mortgage security of the defendant preserved. it was, however, held that 
the plaintiff was not entitled to priority over the mortgagee, because he was 
a stranger to the mortgaged premises and, therefore, in a very different 
situation from a person who has an interest in the property to protect. 


But though care ought to be taken that a salvage lien is not made an 
instrument to procure collusive preference over an earlier incumbrancer 
[Angell v Bryan (1845)2 J&L 763] by insisting upon the necessity of 
communicating, wherever it is practicable, with the persons more immedi- 
ately concerned in making the payment, it does not follow that a person 
occupying an independent position, as for instance, a part-owner or a sub- 
tenant is under any obligation to communicate with a mortgagee, although 
there may be nothing unreasonable in compelling a puisne mortgagee to 
place himself in communication with a prior mortgagee before making a 
salvage advance, both of them standing, so to speak, on-the same plane. 


(i) Receiver's Preferential Treatment 


The receiver's possession is usually subject to the existing valid liens 
upon the property at the time of his appointment by the court. However, the 
court can authorise the receiver to create liens on the property in his 
possession and while conferring this power on him it can order that the lien 
created by him will have priority over the existing liens. This is necessary 
to save the property from loss or destruction, or in an administration suit 
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or partition suit, for working out the rights and liabilities of the co-sharers 
of joint properties. Thus where the court orders the receiver to raise a loan 
on the security of the property and expressly directs that the intending 
mortgagee from the receiver should have a first charge, the mortgagee is 
entitled to priority over all other mortgages though of earlier dates. But if 
the purpose of the loan to be raised is different from any of those set out 
above, the mortgagee advancing money on the faith of the order cannot 
claim precedence over the earlier mortgages on the same property. The 
reason is that it is a question of power or jurisdiction of the court. If the court 
arrogates to itself a power which it does not possess and does an act 
affecting persons not parties to the suit, its acts cannot prejudice their 
rights— Bhadrabati Devi v Jibanmal Babu AIR 1941 Cal 163 (166-67). 


(j) Priority by Estoppel 

A subseguent transferee may get priority in terms of the doctrine of 
estoppel. Thus, if a prior transferee has by misrepresentation induced 
another person to advance money or to purchase the property in the belief 
that there is no prior incumbrance, he will be estopped as against such other 
person from setting up his prior rights—Sakhiuddin Saha v Sonaulla Sarkar 
AIR 1918 Cal 411. And sec. 78 of the Transfer of Property Act is based on 
this principle. A guestion arises as to whether a subseguent mortgage is 
entitled to precedence on account of registration. The answer is given by 
the Supreme Court in the negative. Priority of mortgages depends on the 
respective dates of their creation, irrespective of whether they are regis- 
tered or eguitable mortgages—State Bank of India v Kerala Financial 
Corporation AIR 1983 Ker 38. 


(k) Priority of Debentures 


Debentures have been aptly described as floating securities, because 
though they may be expressly declared to be a first charge, they would 
attach only to such assets of the company, as may be forthcoming when 
the security becomes available. Debenture holders, therefore, are not 
entitled to priority over subsequent mortgages properly created by the 
company. The reason for it is, that the issue of debentures by a company 
Is not intended to prevent, and cannot prevent, the company from carrying 
on its business in the usual way. If, therefore, a mortgage is afterwards made 
for the purposes of the business and in the ordinary course, it will not be 
subject to the claim of the debenture holders. ‘It would be a monstrous thing 
to hold that the floating security prevented the making of specific charges 
or specific alienations of property, because it would destroy the very object 
for which the money was borrowed, namely, the carrying on of the business 
of the company. The fact is, the only way of making the thing workable is 
to treat it as what is sometimes called a floating mortgage or charge, 
attaching on the property of the company in preference to its general 





470 Law of Mortgage 


liabilities, that is, its liabilities to creditors not secured by specific charge, 
at the moment the business is put an end to either by the appointment of 
a receiver in an action instituted by the debenture holders against the 
company, or at the commencement of the winding-up where the company 
is wound up'—Per Jessel, MR, in /n re Colonial Trusts etc. (1879)15 Ch D 
472; see also /n re Florence etc. Co. (1878)10 Ch D 530 (CA): 10 Digest 
(Reissue) 816; /n re Hamilton Windsor Iron Works (1879)12 Ch D 707: 10 
Digest (Reissue) 824; Wheatley v Silkstone & Co. (1885)29 Ch D 715: 10 
Digest (Reissue) 816; Cox v Peruvian Corporation Ltd. (1908)1 Ch 604; 
disting. /n re Home and Hellard (1885)29 Ch D 736; Government Stock etc. 
Co. v Manila Railway Co. 1897 AC 81: 10 Digest (Reissue) 829, affirming 
(1895)2 Ch 551; /n re Castell & Brown (1898)1 Ch 315: 10 Digest (Reissue) 
825; In re Valletort Sanitory 8 Co. (1903)2 Ch 654: 10 Digest (Reissue) 826. 
A debenture holder, however, may defeat the rights of an unsecured creditor 
by his intervention — Davey v Williamson (1898)2 QB 194. This is rather hard 
on the creditor — 14 LQR 339-40. An equitable security given by a surviving 
partner, whether on immovable or movable property, will take priority over 
the lien of the deceased partner’s executors on the assets for his share of 
the partnership, such lien being in, the nature of a floating charge — /n re 
Bourne (1906)2 Ch 427 (CA): 36(2) Digest (Reissue) 673. For some 
criticisms on the judgment in this case, see 19 Harvard LR 541-2. 


in England as between debenture holders themselves, the priority is 
prima facie, determined by the date of the execution of the debentures; and 
it is for the subsequent lenders who claim to rank pari passu with prior 
lenders to point out some special provision which gives them that rank— 
Harrison v Cornwall & Co.(1881)18 Ch D 334, affid. on appeal (1883)8 App 
Cas 780. And in this connection, it may be useful to notice that where there 
is an issue of second debentures subject to the debentures which have 
already been issued, the holders of the second debentures will take subject 
to those of the first series, although they may not have been actually issued 
till after the creation of the second series; ‘debentures already issued’ 
meaning the series and not merely the particular debentures already 
issued—/n re Benjamin etc. Ltd. (1914)1 Ch 800. See 30 LQR 133. But 
debentures which have been paid off and afterwards reissued will not be 
entitled to priority —/n re Tasker & Sons Ltd. (1905)2 Ch 587 (CA): 35 Digest 
(Repl) 697. In England the law is now regulated by 7 Edw. 7, c. 50, s. 15. 
See /n re New London and Suburban Omnibus Co. (1908)1 Ch 621. The 
company draftsman was not called upon to outmanoeuvre the decision in 
In re Tasker & Sons Ltd. (1905)2 Ch 587 (CA): 35 Digest (Repl) 697, as 
suggested by Sir F. Pollock in 22 LQR 10. 

A special form has been invented in England to meet the difficulties 


inseparable from a floating security; and it is now generally provided that 
though the charge will not prevent the company from carrying on its 
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business in the ordinary course. it shall not be at liberty to create any 
mortgage or charge in priority to the debentures issued by it—Brunton v 
Electrical etc. Corporation (1892)1 Ch 434; see English and Scottish etc. 
Co. v Brunton (1892)2 QB 700 (CA): 10 Digest (Reissue) 826]. This is the 
form now in common use, but it has been held that it does not prevent the 
company from employing a solicitor, whose lien would override the charge 
of the debenture holders—Brunton v Electrical. etc. Corporation (1892)1 
Ch 434; Robson v Smith (1895)2 Ch 118, 126: 10 Digest (Reissue) 821. 


(1) Priority with Notice 

1. The doctrine of tacking.—‘Tacking’ is the mortgagee’s right to tack, 
i.e. to add later advances to earlier advances so as to obtain priority over 
an intermediate incumber. For example, A successively mortages the same 
property to B, Cand D. Dpaying off Bacquired under the doctrine of tacking 
as existed earlier in England, priority over C. The doctrine of tacking arose 
in England out of the superiority allowed in equity to the legal estate. This 
was a particular application of the rule that a mortgagee who had the legal 
estate should prevail over other mortgagees of whose securities he had 
no notice when he made his advance. Though tacking was based on the 
special value attached to the legal estate, it was not essential that the 
mortgagee claiming to tack should have the legal estate actually vested in 
him. His claim, however, depended on the continued holding of the legal 
estate and he lost the right to tack with the parting with that estate. The legal 
estate might be gotin either at the time of the later incumbrance to be tacked, 
or subsequently. It was essential that there should be no notice of the mesne 
incumbrance at the time of the advance; but the subsequent mortgagee 
could tack notwithstanding the notice at the time of his getting in the legal 
estate. It was necessary that the debt was either originally contracted on 
the credit side of the estate or in case of a simple contract debt or a general 
lien a specific security was taken for it without notice of the intermediate 
incumbrance—Fisher and Lightwood's Law of Mortgage, 9th Ed., pp. 455- 
63. 


The discussion has conducted us to a topic which is familiarly known 
to English lawyers as tacking, and on which it is necessary to make a few 
observations. Now, the right of tacking was, as stated earlier, recognised 
to a certain extent in the Roman law, which would not suffer the pledgor 
to redeem the pledge without paying to the pledgee, not only the debt for 
which the security was given, but also any other claim for money in writing 
which might be possessed by the creditor. But this right could not, in any 
case, be exercised to the prejudice of a third person. This qualified right, 
however, is not what English lawyers understand by ‘tacking’. Building upon 
the maxim ‘where the equities are equal, the law shall prevail’, the English 
Court of Chancery has introduced a highly artificial rule, by which a 
mortgagee may sometimes entitle himself to priority over an incumbrance 
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earlier in point of date. The rule may be thus stated: A mortgagee without 
notice, purchasing the first incumbrance, shall thereby protect his estate 
against an intermediate incumbrance, although he purchased in the 
incumbrance, after receiving notice of the subsequent incumbrance. The 
first mortgagee has what is called the legal estate, and as the mortgagee, 
buying in the first incumbrance advanced his money without notice of the 
intermediate incumbrance, he has, it is said, at least as strong an equity 
as the intermediate incumbrancer. Equity will not, therefore, disarm him of 
the advantage which he has secured for himself, and thus the ‘equities being 
equal, the law shall prevail: 


The origin of the doctrine is thus explained by Lord Hardwicke: ‘As to 
the equity of this court’, observes his Lordship, ‘that a third incumbrancer, 
having taken his security or mortgage without notice of the second 
incumbrance, and then being puisne, taking in the first incumbrance, shall 
squeeze out and have satisfaction before the second, the equity is certainly 
established in general, and was so in Marsh v Lee [(1670)2 Ventr 337: 35 
Digest (Repl) 494], by a very solemn determination by Lord Hale, who gave 
it the term of the "creditors" tabula in naufragio', that is the leading case. 
Perhaps it might be going a good way at first, but it has been followed ever 
since, and | believe was rightly settled only on this foundation by the 
particular constitution of the law of this country. It could not happen in any 
other country but this; because the jurisdiction of law and equity is 
administered here in different courts and creates different kinds of rights 
in estates; and, therefore, as Courts of Equity break in upon the common 
law, where necessity and conscience require it, still they allow superior force 
and strength to a legal title to estates; and therefore, where there is a legal 
title and equity on one side; this court never thought fit that, by reason of 
a prior equity against a man who had a legal title, that man should be hurt; 
and this, by reason of that force, this court necessarily and rightly allows 
to the common law and to legal titles. But if this had happened in any other 
country, it could never have made a question; for, if the law and equity are 
administered by the same jurisdiction, the rule qui prior est tempore potior 
est jure, must hold’—Wortley v Birkhead (1754)2 Ves Sen 571: 3 Ati£209: 
35 Digest (Repl) 493. Cf. Hosking v Smith (1888)13 App Cas 582 (HL): 7 
Digest (Repl) 509. The principle of tacking was abolished by 37 & 38 Vict., 
c. 78, sec. 7, but restored by 38 & 39 Vict., c. 87, sec. 129. 

But though you can account for the origin of the doctrine, it is impossible ~ 
to defend it; and Sir Frederick Pollock rightly observes that the moral 
derivable from the cases on the subject is: ‘Get the legal estate honestly 
if you can, but — get it—7 LQR 106. 

The English rule as to tacking is contained in sec. 94(1) of the Law of 
_ Property Act, 1925. In view of the provisions contained in this sub-section, 
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a prior mortgagee now has a right to make further advances to rank in 
priority to subsequent mortgages, whether legal or equitable (1) if an 
arrangement to that effect has been made with the subsequent mortgagee; 
or (2) if he had no notice of those subsequent mortgages at the time when 
the further advance was made by him; or (3) whether or not he had such 
notice, where the mortgage imposes an obligation on him to make further 
advances. These provisions apply whether or not the prior mortgage was 
made expressly for securing further advances. The requirement that the 
mortgagee seeking to tack should not have had notice of subsequent 
incumbrances is in accordance with the principle laid down by the House 
of Lords in Hopkinson v Rolt 1861 HL Cas 514. 


We have seen that a good deal of Indian law of mortgage is based on 
the practice of the English Court of Chancery. Indian judges have, however, 
always drawn the lien at tacking—Oodoy v Bhojo (1869)2 BLR App 45: 11 
WR 310; Narayan v Pandurang ILR (1883)7 Bom 526. But they felt no 
scruple in admitting the doctrine of consolidation which owed its origin in 
the English law to another maxim, ‘He who seeks equity must do equity 
[Vithal v Daud (1869)6 Bom HC (ac) 90; but see Tajjo v Bhagwan ILR 
(1893)16 All 295; cf. Khuda v Alim ILR (1904)27 All 313], a maxim of which 
Lord Justice Knight Bruce says, that it is less wide in meaning than in 
expression, and not always easy to understand or apply—Gibson v 
Goldsmith (1845)5 DeG M&G 757; cf. Sober v Kemp (1847)6 Hare 155, 160: 
35 Digest (Repl) 411. The real truth is, many of these maxims are mere 
survivals, the dead forms remaining long after their true functions have 
vanished. But in law, a mere phrase or rather jingle of words is very 
frequently passed off for an explanation. The warning, therefore, cannot be 
repeated too often that legal maxims should be applied with the greatest 
caution. A proverb, it has been said, attains its currency by being an 
exaggeration of the truth. It can never be safely used as the premises of 
an argument; and what is true of all kinds of proverbial wisdom is 
emphatically true of all legal saws—3 LQR 106. 


The consolidation of securities may be roughly said to consist in the right 
to make one estate liable for a debt secured on another and should be 
distinguished from tacking, which consists in the right to throw several 
debts, one or more of which are secured on puisne mortgages, on the same 
estate. Redemption, it used to be thought, was an equitable right; hence 
the mortgagor might not redeem without, on his part, doing equity to the 
mortgagee. If, therefore, the owner of two or more different estates 
mortgaged them successively for distinct debts to the same persags the 
mortgagee had a right to insist that one security should not be redeemed 
alone, leaving him exposed to the risk of deficiency as to the others. 


And this right could be enforced not only against the mortgagor or his 
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heir or devisee, but also against a purchaser without notice of any other 
mortgage—Cracknall v Janson (1879)11 Ch D 1 (CA): 35 Digest (Repl) 485; 
Baker v Gray (1875)1 Ch D 491: 35 Digest (Rep!) 488; Cummins v Fletcher 
(1880)14 Ch D 699: 1874-80 All ER Rep 1274; Jennings v Jordan (1881)6 
App Cas 698: 1881-5 All ER Rep 475; Harter v Colman (1882)19 Ch D 630: 
35 Digest (Repl) 488; /reson v Denn (1787)2 Cox Eq Cas 425: 35 Digest 
(Repl) 487; see also Pledge v White 1896 AC 187 (HL): 1895-9 All ER Rep 
615, where the authorities are reviewed. But the Parliament intervened, and 
not a moment too soon, to put a stop to the flagrant injustice which was 
too often inflicted under the name of equity, and now, in India, as well as 
in England, a mortgagee in the absence of a contract to the contrary cannot 
consolidate his securities—Sec. 17 of the Conveyance Act of 1881 (44 & 
45 Vict., c. 41) and sec. 61 of the Transfer of Property Act, 1882; Vithal v 
Daud (1869)6 Bom HC (ac) 90, is no longer law. See Tajjo v Bhagwan ILR 
(1893)16 All 295; cf. Griffith v Pound (1890)45 Ch D 553: 35 Digest (Repl) 
486. 


And this brings us to the right of the mortgagee to insist that the 
mortgagor himself, or a volunteer claiming under him, shall not be permitted 
to redeem, till he also pays other debts due from him to the mortgagee, 
where there is an agreement to that effect between the parties. Now, the 
general rule is that debts, which are not actually secured by a mortgage, 
may not be added to the security, though in pledges of movables, the 
legislature has recognised a gualified right to add subseguent advances. 
But there is no reason for extending this rule to a mortgage of land, though 
an exception is admitted in favour of an eguitable mortgage which may be 
treated as anomalous. 'There never was a case', says Lord Eldon, 'where 
a man having taken a mortgage by legal conveyance was afterwards 
permitted to hold that estate as further charged not by legal contract but 
by inference from the possession of the deed'—Ex parte Hooper(1815)19 
Ves 477, 480; Robbins, pp. 1148, 50, 51; Coote, p. 1168, et seg; Rama v 
Martand ILR (1884)9 Bom 236 (note); Hori v Vishnu ILR (1904)28 Bom 349. 


In India the question whether an unsecured debt could be added to the 
mortgage debt, where there is an agreement, that the right of redemption 
shall be postponed till such unsecured debt is paid by the mortgagor was 
for some time open to controversy; but where there is no pledge of the land, 
the mortgagor will be entitled to redeem on payment only of the mortgage 
money—See Khyratee v Chenoo 1853 SD NWP 726; Hanuman v Sheo 
1860 SD NWP 122; Luckmee v Jugra 1864 SD NWP 678; Boonyad v 
Hursuhaee 1852 SD NWP 607-10; Seugur v Rugsel 1853 SD NWP 112- 
9; Hur v Dalgobind 1858 SD 1460; Bhugwan v Mooftee 1855 SD NWP 8; 
Kurreem v Tulfee 1862 SD NWP, Vol. 2, 198; Ranjit v Ramdhan ILR (1909)31 
All 482: 6 All LJ 654; Kesar v Kashi ILR (1915)37 Ali 634; disting. Shailapa 
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v Balapa ILR (1883)7 Bom 446; but see Chubnath v Sah 1860 SD NWP 
480. 


But, to avoid circuity of actions, unsecured debts may still be tacked 
against the heir or devisee of the mortgagor, though the mortgagee cannot 
claim any preference over other creditors, when the assets are insuffi- 
cient— Rolf v Chester (1855)20 Beav 610; Thomas v Thomas (1856)22 
Beav 341: 25 LJ Ch 391: 35 Digest (Rep!) 501; see also Anon (1697)3 Salk 
84; Anon (1755)2 Ves S 663; Sharpnell v Blake (1723)2 Eq Cas Abr 603: 
35 Digest (Repl) 415; cf. Baily v Robson 1665 Prec Ch 89; Coleman v Winch 
(1721)1 P Wms 775; Troughton v Troughton (1747)1 Ves S 87; Morret v 
Paske (1740)2 Atk 53: 35 Digest (Repl) 493; Vanderzee v Willis (1789)3 
Bro CC 20; disting. /rby v Irby (1855)22 Beav 217: 35 Digest (Repl) 501; 
cf. Ragho v Balvant ILR (1882)7 Bom 101; disting. Narayan v Pandurang 
ILR (1883)7 Bom 526; see also Yashvant v Vithoba ILR (1887)12 Bom 231. 
The question is fully discussed in Robbins, pp. 1151-53; Coote, pp. 1171- 
73. The reason is obvious and may be stated in a few words. Where the 
estate is solvent and there is a surplus in the hands of the mortgagee after 
discharge of the mortgage debt, he may rightly be allowed to retain it in 
satisfaction of any other debt which may be due to him, instead of being 
driven to bring a separate action. But this cannot be permitted where the 
estate is insolvent, for then the mortgagee cannot appropriate the balance, 
without injury to the other creditors— Talbot v Frere (1878)9 Ch D 568; cf. 
In re Gregson (1887)36 Ch D 223: 57 LJ Ch 221:57 LT 250: 35 Digest (Repl) 
490. : 


It is sometimes said that if A creates a mortgage in favour of B, and the 
mortgage being realised, Bhas a balance in his hands, natural justice points 
out that he should be allowed to retain the surplus and apply it in payment 
of a general debt due to him. But there really is no equity in allowing one 
creditor, simply because he happens to have a mortgage, to retain the 
balance in favour of himself to the prejudice of the other creditors. To allow 
it would be to make a property, which has been pledged for the repayment 
of one debt, liable to two debts— Spalding v Thompson (1858)26 Beav 637: 
35 Digest (Repl) 490; In re Haselfoot's Estate (1872)13 Eq 327; Exp. 
National Bank (1872)14 Eq 507, are no longer law. 


It is hardly necessary to repeat that where there is a right of general lien, 
the security will cover not merely specific sums, but the balance of the 
general account between the parties. But there may exist an express 
contract or circumstances showing an implied contract inconsistent with the 
lien—London Chartered Bank of Australia v White (1879)4 App Cas 413 
(PC): 48 LJ PC 75: 3 Digest (Repl) 297; Kunhan v Bank of Madras ILR 
(1895)19 Mad 234. 
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(1) Forms of tacking.—There are two forms of tacking. In the first form 
the first mortgagee having a legal estate had this advantage over others 
that if he took a further charge on a subsequent advance to the mortgagor 
without notice of any intermediate second mortgage, he would have priority 
in respect of his subsequent advance over the second mortgagee. In other 
words, he was in the same position as if he had made his subsequent 
advance at the same time as he made his original advance. If the intervening 
incumbrancer agreed to the further transaction or if the prior mortgage 
made express provision for the extension of the security to further 
advances, an equitable mortgagee could also avail himself of the doctrine. 


The second form came into existence if a third mortgagee making his 
advance without notice of a second mortgage could procure a transfer .to 
himself of the first mortgage and thereby acquire the legal estate. In this 
situation he could tack or annex his third mortgage to the first mortgage 
and so postpone the second mortgage. In other words, he was in the same 
position as if he had advanced the amounts of both the first and third 
mortgages at the date when the first mortgage was made—Jowitt's 
Dictionary of English Law, 2nd Ed., p. 1738. The doctrine applied in this form 
was described by Hale, CJ, in Brace v Duchess of Marlborough [(1728)2 
P Wms 491: 35 Digest (Repl) 492] as the third mortgagee’s ‘tabula in 
naufragio’. To squeeze out intermediate incumbrances, equitable mortgag- 
ees scrambled for the legal estate. This is why it is called creditors’ tabula 
in naufragio, i.e. plank in shipwreck. 


(2) Operation of equity.—The general rule in respect of priority is that 
where equities are equal, the first in time shall prevail. The doctrine of 
tacking is based on the maxim of equity: ‘Where there is equal equity the 
law shall prevail. In other words, the maxim means that when two persons 
have equal equitable claims and one of them has, besides, the legal estate, 
then the person having the legal estate will get preference. And this is the 
priority of legal over equitable estates. 


Where there are three mortgagees over the same property with the first 
having the legal estate, the third having no notice of the second mortgage, 
obtains the conveyance of the legal estate from the first by paying him off 
and gets a priority over the second one. Thus the third mortgagee can unite 
the first and third mortgages and thereby squeeze out the intermediate 
mortgagee. Here the equities of both the mortgagees are equal, but the third 
mortgagee has the legal estate in addition and gets preference on the 
principle that where equities are equal the law shall prevail. 


However, where the third mortgagee has given advances to the 
mortgagor with notice of the second, the equities are unequal and so the 
second mortgagee shall have priority. However, the third mortgagee will be 
able to tack in case he buys the first mortgage with notice of the second, 


m 
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provided he had no such notice at the time of advancing money to the 
mortgagor. 


(3) Abolition of tacking.—Section 94(3) of the Law of Property Act, 
1925 has partially abolished tacking. A provision has been made in clause 
(1) of sec. 94 for tacking further advances. Under it, ‘a prior mortgagee shall 
have a right to make further advances to rank in priority to subsequent 
mortgages (/) if an arrangement has been made to that effect with the 
subsequent mortgagees; or (iù if he had no notice of such subsequent 
mortgages at the time when the further advance was made by him; or (ii/) 
where the mortgage imposes an obligation on him to make such further 
advances’—Fisher & Lightwood's Law of Mortgage, 9th Ed., pp. 459-60. 


2. Indian law 


(1) Requirements.—Law and equity are administered together in India 
and priority of mortgages is determined by the priority in time. And sec. 93 
of the Transfer of Property Act prohibits tacking. Under it the doctrine of 
tacking shall no longer avail to the prejudice of subsequent Incumbrancers 
except under circumstances mentioned in sec. 79. The general rule, as 
given in sec. 93, is that a mortgagee making a subsequent advance to the 
mortgagor does not acquire any priority in respect of his security for such 
a subsequent advance as against an intermediate mortgagee. But sec. 79 
engrafts an exception to this general rule and provides that the intermediate 
mortgagee having notice of the prior mortgage is postponed in respect of 
all advances subsequently made on the security of that mortgage, provided 
it expresses the maximum to be secured thereby and this maximum is not 
exceeded—Shephard 8 Brown's Transfer of Property Act, 7th Ed., p. 337. 
Two conditions need being satisfied: (i) The prior mortgage should express 
the maximum to be secured thereby; and (ii) the subsequent mortgagee 
should have taken with notice of the prior mortgage—Dalipnarayan v 
Chaitnarayan 16 CLJ 394 (401); Durga Prasad v Galstaun AIR 1955 Cal 
194. 


The law relating to ‘tacking’ was originally enacted in sec. 80 of the 
Transfer of Property Act. But the Special Committee opined: 


“As the principle of ‘tacking is akin to subrogation we propose to number 
sec. 80 as sec. 93, so as to place it after the section which relates to 
subrogation.” After that sec. 80 was omitted but re-enacted as sec. 93 by 
the amending Act XX of 1929. The law relating to ‘subrogation’ has been 
discussed in the next chapter. In spite of omission of sec. 80, the doctrine 
of tacking is partially retained and it is to be found in sec. 79, which is 
considered as an exception to the rule stated in sec. 93. Under sec. 79, the 
intermediate mortgagee having notice of the prior mortgage is postponed 
so far as regards further advances which are subsequently made on the 
security of that mortgage, provided it expresses the maximum to be secured 
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thereby and that maximum is not exceeded—Dalip Narayan v Chait 
Narayan 16 CLJ 394: 17 IC 931; Baijnath v Daleep Narayan 1 PLT 582: 58 
IC 489; Shephard and Brown, 7th Ed. p. 337. 


Section 79 applies to mortgages as well as to charges—See Sesha lyer 
v Srinivasa 41 MLJ 282; AIR 1921 Mad 459. 


A mortgagor cannot, after the sale of the equity of redemption in the 
property mortgaged by him, charge such property with a further advance 
so as to render the purchaser of the equity of redemption liable to pay such 
debt before he can redeem—Bhawandas v Shamdas 23 All 429. But if the 
conduct of the purchaser was such as to amount to a standing by and 
allowing the mortgagee to make further advances to the mortgagor under 
the supposition that the latter was still the owner of the equity of redemption, 
the purchaser would be liable for further advances— Govindrao v Raoji 12 
Bom 33 (36). 


(2) Maximum to be specified.—lt is immaterial under sec. 79 of the 
Transfer of Property Act whether the prior mortgagee had, at the time of 
making further advances, notice of the second mortgage. What is essential 
to give him priority in respect of further advances is that his mortgage should 
expressly be made to secure further advances and must specify the 
maximum intended to be secured thereby. In case no such maximum is 
fixed, sec. 79 is not attracted and no priority can be claimed in respect of 
further advances whether made with or without notice of the subsequent 
mortgage—/mperial Bank of India v U. Rai Gyaw Thy 4 Co. Ltd. ILR 51 Cal 
86 (98) (PC): AIR 1923 PC 211. Here the maxim applicable is: /d certum 
est quod certum reddi potest—9 Rep 47. And this means: That is certain 
which can be made certain, but that is most certain which is certain on the 
face of it. 


Where there is an agreement that a loan up to a certain maximum would 
be taken and that the deposit of title-deeds would be security for the loan 
up to that amount, and under such agreementtitle-deeds are deposited and 
a smaller amount is taken, and later on a further sum is taken within the 
stated maximum and a separate hand-note is executed therefor, there is 
a mortgage by deposit of title-deeds in respect of the second advance as 
well—Mohini Mohan v Deb Narain 40 CWN 1277. Where a mortgage is 
executed by way of continuing security for the payment of all debts due and 
thereafter may be due by the mortgagor, he is entitled to priority not only 
in respect of the principal sum but also in respect of interest accruing on 
it—Allahabad Bank v Benares Bank AIR 1938 All 473: 1938 ALJ 658. 


(3) English and Indian laws contrasted.—it is evident that sec. 79 is 
based on the dissenting judgment of Lord Cranworth in Hopkinson v Rolt 
[((1861)9 HL Cas 514: 34 LJ Ch 468: 5 LT 90: 9 WR 900: 35 Digest (Repl) 
498]. However, there is a difference between English and Indian laws on 
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the subject. In the first place, priority is determined under the English law 
with reference to the question whether the first mortgagee had or had not 
notice of the second mortgage while making the subsequent advance. But 
under sec. 79 it depends upon whether the subsequent mortgagee had or 
had not notice of the prior mortgagee when he accepted his security. 
Secondly, in case both the mortgagees have mutual notice, the English law 
protects the second mortgagee, while the Indian law the prior mortgagee. 
Thirdly, where neither party has notice, the. former gives priority to the first 
mortgagee, but the latter’ protects the subsequent mortgagee. 


lll. Forfeiture of Priority 


(a) General Exposition 


Generally speaking, the right to priority is lost either by fraud, misre- 
presentation or gross negligence—Sec. 78, Transfer of Property Act. Both 
fraud and misrepresentation have been defined in the Contract Act, and 
these definitions are practically sufficient for our purpose. But it is very 
difficult to define negligence, and still more difficult to define gross 
negligence, which is simply negligence with a vituperative epithet. Willes, 
J, defines ‘negligence’ as the absence of care according to the circum- 
stances, a comprehensive though somewhat vague definition or descrip- 
tion— Vaughan v Taff etc. Co. (1860)5 H&N 679, 688: 35 LU CP 324, 325. 
But ‘gross negligence’ would seem absolutely to elude all attempts to define 
it. Referring to this phrase, Erle, CJ, said: ‘I advisedly abstained from using 
a word to which | can attach no definite meaning; and no one, as far as | 
know, ever was able to do so.’ What constitutes gross negligence is always 
excessively difficult to define, or by way of anticipation to illustrate—Per 
Lord Cranworth in Colyer v Finch (1856)5 HLC 924. There is no absolute 
or intrinsic negligence. It is always relative to some circumstances of time, 
place or person— Per Bramwell, B, in Degg v Midland Ry. Co. (1857)1 H&N 
781. Gross neglience may, however, for our present purpose, be roughly 
said to consist in any act or omission by the prior mortgagee which enables 
the mortgagor to deal with the property as if it was unincumbered. 


It is an elementary rule that if a person having a charge upon property 
encourages another to believe that he has got no such charge, and induces 
such other person to act on that belief, the person who induces such belief 
shall be precluded from averring against the other person a different state 
of things as existing at the same time [Pickard v Sears (1837)6 A&E 469, 
474: 35 Digest (Repl) 537; see also sec. 115, Evidence Act]; and it is not 
at all necessary that the person who thus encourages another should derive 
any benefit from the transaction. There may be no duty upon the prior 
mortgagee voluntarily, and without being asked, to disclose his security; but 
any actual misleading, either by acts or declarations, will be followed by a 
forfeiture of his priority. 
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In an old English case, Savage v Foster [(1722)9 Mod 38, per Lord 
Macclesfield, LC], it is said:‘When anything in order to a purchase is publicly 
transacted, and a third person, knowing thereof, and of his own right to the 
lands intended to be purchased, does not give the purchaser notice of such 
right, he shall never afterwards be admitted to set up such right to avoid 
the purchase: for it was apparent fraud in him not to give notice of his title 
to the intended purchaser; and In such case, infancy or coverture shall be 
no €xcuse; neither is it necessary that such infant or covert should be active 
in promoting the purchase, if it appears that they were so privy to it, that 
it could not be done without their knowledge. 


The law, however, does not oblige the mortgagee to give notice of his 
charge to any person whom he knows to be in treaty for the sale of 
settlement of the property [Osborn v Lea (1724)9 Mod 97; Story's Equity 
Jurisprudence, § 394]. ‘A mortgagee need not go out of his way to give 
notice of his security upon hearing that the mortgagor is dealing with the 
estate’—Fisher, 8 1192; Dart, p.855. ‘But if a person who proposes to make 
an advance on a property informs a mortgagee of his intention in sucha 
manner as to show that he intended to be guided by what he might hear 
from the mortgagee, and mortgagee remains silent, still if a direct enquiry 
is made of the mortgagee. and he remains silent, then in either of these 
cases the mortgagee will be held guilty of fraud. Again, although the mere 
attestation of the execution of a mortgage deed by a prior mortgagee is not, 
as it was at one time held to be, sufficient to create an estoppel, because 
it does not necessarily follow that a witness is aware of the contents of the 
deed of which he attests the execution, yet where that knowledge is brought 
home to him, and there are circumstances to show that he acted dishonestly 
and disingenuously to the mortgagee, and the mortgagee was in conse- 
quence deceived, the prior mortgagee will be deprived of his priority'— 
Salamat v Budh ILR (1876)1 All 303; cf. Munnoo v Choonee (1873)1 WR 
21:1 IA 144; Bhurrut v Gopal (1869)11 WR 286: 3 BLR (acj) 1; McConnel 
v Mayer (1870)2 NWP 315; Joshi v Joshi ILR (1878)2 Bom 650; Luchmun 
v Gujraj (1865)4 WR 45; Seeta v Kishan NWPHC (1868)3 Agra 402; cf. 
Dullab v Krishna 1869 BLR (AC) 407; Nursing v Raghoobar ILR (1884)10 
Cal 609; Giribala v Mina (1900)5 CWN 497; Muhammad v Shiv ILR 
(1899)21 All 309; Tuka v Ram ILR (1876)1 Bom 314; Agar v Rakhma ILR 
(1888)12 Bom 678; Ram v Jairam ILR (1897)22 Bom 686; Tinnappa v 
Murugappa ILR (1883)7 Mad 107; Jaganatha v Gangi ILR (1892)15 Mad 
303; Kasturi v Venkatachalapathi ILR (1892)15 Mad 412; disting. Banwari 
v Muhammad ILR (1887)9 All 690; Dhando v Ravji ILR (1895)20 Bom 290. 
Whatever may be the case in England, it may be safely asserted that, as 
a rule, witnesses in India are perfectly well aware of the contents of the 
documents attested by them—Matadeen v Mussodun (1868)10 WR 293; 
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Mocatta v Murgatroyd (1717)1 P Wms 394; but see Rajlukhee v Gokool 
(1869)12 WR PC 47: 3 BLR PC 57: 13 MIA 209; Ram v Hari ILR (1882)9 
Cal 463; Chunder v Bhagwat (1898)3 CWN 207; /mam v Baijnath ILR 
(1906)33 Cal 613: 3 CLJ 576: 10 CWN 551. See also the note to Mocatta 
v Murgatroyd (1717)1 P Wms 394. 


The mortgagee may forfeit his priority not only by fraud and misrepre- 
sentation, but also by gross negligence [Laches, it may be noted, in 
enforcing a mortgagee’s rights under his security may amount to gross 
negligence— Wigram v Buckley (1894)3 Ch 483, 495. Failure to give notice 
of his mortgage by a legal mortgagee to a prior equitable mortgagee who 
made over the title deeds to the mortgagor does not amount to misconduct, 
negligence or want of caution on the part of the legal mortgagee so as to 
make him lose his priority over a subsequent equitable mortgagee— 
Grierson v National etc. (1913)2 Ch 18: 82 LJ Ch 481: 108 LT 632: 29 TLR 
501: 35 Digest (Repl) 539].'A person, however innocent’, says Lord Romilly 
in Briggs v Jones [(1870)10 Eq 92, 98: 23 LT 212: 35 Digest (Repl) 544], 
who puts it in power of another to deceive and raise money must take the 
consequences.’ And he may do so by mere omission or negligence, which 
may be eguivalent in practical effect to acts; because, when there is 
something which a person ought to do and must be presumed to know that 
he ought to do, but does not do, the conseguence is that the omission may 
be regarded as due to what is called gross or wilful negligence, which is 
eguivalent to an act. 'But it must be something', as Lord Selborne points 
out, ‘which raises a positive equity against him, upon the principle which 
in eguity; as distinct from law, is conveniently designated by the term 
"estoppel". In other words, the man who has conducted himself in such a 
manner is not entitled to deny the truth of his own representations, if it be” 
a case of express representation; he is not entitled to deny being bound 
by the natural consequences of his own acts, if it be a case of positive acts; 
he is not entitled to refuse to abide by the consequences of his own wilful 
and unjustifiable neglect, if that is the nature of the case. By one or other 
of these means, he may have armed another person with the power of going 
into the world under false colours, and If it be really and truly the case that 
by his act or his improper omissions such an apparent authority and power 
has been vested in that other person, he is bound upon equitable principles 
by the use made of that apparent authority and power—Dixon v Muckleston 
(1872)8 Ch App 155, 160: 35 Digest (Repl) 299. Cf. Atterbury v Wallis 
(1856)8 DeG M&G 454; Hunter v Walters 1871 LR 7 Ch 75; Perry Herrick 
v Attwood(1857)2 DeG & J 21:35 Digest (Rep!) 544; Rayne v Baker(1859)1 
Giff 241; Hipkins v Amery (1860)2 Giff 922: 3 LT 53: 35 Digest (Repl) 479; 
Briggs v Jones (1870)10 Eq 92: 23 LT 212: 35 Digest (Repl!) 544; Frankin 
v Howes (1871)24 LT 348. 


G:M-— 31 
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(b) ‘Gross negligence’ — English law v Indian law 
There is a distinction between the English and Indian laws as regards 


‘tne meaning of gross negligence. According to the English law, ‘gross 
negligence means negligence amounting to fraud and the tendency of the 
English decisions is to refuse to postpone the prior incumbrancer merely 
on the ground of gross negligence unaccompanied by any element of fraud. 
The cour! wili not postpone the prior legal estate to the subsequent 


equitable estate on the ground of any mere carelessness or want of 
prudence on the part of the legal owner— Northern Counties Fire Insurance 
Co. v Whipp (1884)26 Ch D 482: 33 LJ Ch 629: 51 LT 806. The rule of equity 
is that a prior incumbrancer will not be postponed to a subsequent 
incumbrancer unless he has been guilty of gross negligence amounting to 
fraud—per Wood V.C. in Dowle v Saunders 34 LJ Eq 87. Mere negligence 
is not Sufficient to deprive a mortgagee of his priority; his negligence must 
be such as to amount to evidence of fraudulent intention, such as to lead 
the court to conclude that ne is an accomplice in the fraud—perLord Eldon 
in Evans v Bicknell(1801)6 Ves 174 (182). There must be either direct fraud 
or negligence amounting to evidence of fraud to induce the court to interfere 
forthe purpose of postponing a party—per Lord Eldon in Martinez v Cooper 
(1826)2 Russ 198. 


in another English case it has been observed that a party may be guilty 
of negligence, but it is not essential that he should be guilty of fraud [Oliver 
v Hinton (1899)2 Ch 264]. Lord Lindley opined in this case that ‘to deprive 
a purchaser for value without notice of a prior incumbrance, of the protection 
of the legal estate itis not..... ....esseniial that he should have been 
guilty of fraud: it is sufficient that he has been guilty of such gross negligence 
as would render it unjust to deprive the prior incumbrancer of his priority’. 


The negligence which will cause a legal mortgagee to be postponed 
usually occurs either in regard to inquiries as to the title of the mortgagor, 
or as to the title-deeds, and in the latter case it may consist of failure to get 
the title-deeds into the mortgagee's possession, or parting with them after 
they have been in his possession—Fisher & Lightwood on Mortgage, 9th 
Ed., p. 449. 


But in India the law is otherwise. it has been pointed out in a Madras 
case that gross neglect of itself, and apart from fraud. is a reason for 
postponement of the prior mortgagee— Shan Maun Mull v Madras Building 
Co. 15 Mad 268 (275). So, also, it has been held in a Calcutta case that 
this section makes fraud, misrepresentation and gross negligence quite 
disjunctive; one cannot be defined in terms of the other or others. They are 
= three different kinds of conduct and are in no way coextensive. It is not 

_ necessary that there should be fraud or something indicating fraud to bring 
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43 Cal 1052 (1080): 34 IC 115. In Damodara v Somasundara [2 Mad 429 
(431)] and Monindra Chandra v Troylucko [12 CWN 750 (753)], the English 
cases were followed and gross negligence was interpreted as neglect 
amounting to fraudulent intention. But the ruling in Monindra v Troylucko 
[2 CWN 750] has been disapproved of in the case of Lloyds Bank v PE. 
Guzdar & Co. [56 Cal 868: AIR 1930 Cal 22 (29)]. Where the view expressed 
by Lord Lindley in Oliver v Hinton [(1899)2 Ch 264] was followed and held 
that ‘gross neglect’ within the meaning of sec. 78 means neglect that 
amounts to evidence of fraud. 


What constitutes gross negligence in always excessively difficult to 
define or by way of anticipation to illustrate—Colyer v Finch (1856)5 HLC 
905: 26 LJ Ch 65. Each case must depend upon the facts proved in it and 
reasonable inferences from such facts—Damodara v Somasundara 12 
Mad 429; Nandalal v Abdul Aziz 43 Cal 1052. 


Gross negligence may be inferred even from any act or omission by the 
prior mortgagee which enables the mortgagor to deal with the property as 
if it was not encumbered. 


No general definition of ‘gross neglect’ has been or can be laid down. 
Each case must depend upon the facts proved in it and reasonable 
inferences from such facts—Damodara v Somasundara 12 Mad 429 (431); 
Nanda Lal v Abdul Aziz 43 Cal 1052 (1083).'Gross negligence is negligence 
with a vituperative epithet. What constitutes gross negligence is always 
excessively difficult to define or by way of anticipation to illustrate' —per 
Campbell LJ in Colyer v Finch [(1856)5 HLC 905 (924): 26 LJ Ch 65].'Gross 
neglect’ means failure on the part of the prior mortgagee to take such 
reasonable precautions against the risk of a subseguent incumbrancer 
being deceived as in the circumstances renders it unjust that the earlier 
mortgage should retain its priority. Each case must turn upon its own facts. 
For instance, an act or omission that would amount to gross neglect on the 
part of a banker or a man of business might not be so regarded in the case 
of an ill-educated man or woman—Lloyds Bank v PE. Guzdar 4 Co. 56 Cal 
868: AIR 1930 Cal 22 (29). 


(c) Estoppel by Negligence 

This brings us to the guestion of estoppel by negligence, a subject which 
has given rise to a good deal of controversy which, however, cannot be 
given even in outline within the compass ofthis chapter. All that can be done 
is to point out that estoppels are many-sided, and that a person may be 
as effectually estopped by want of care as by an express representation. 
But it is only where the negligence is a breach of duty to the public or to 
the party who sets up the estoppel, that this rule can apply—Shivram v Saya 
ILR (1888)13 Bom 229. Another condition is that the neglect must be in the 
transaction itself and the proximate cause of the change of position— 





484 Law of Mortgage 


Longman v Bath Electric etc. Ltd. (1905)1 Ch 646; Bigelow on Estoppel, 
pp. 712, 713. See also an article on Estoppel by Negligence in 15 LQR 384, 
in which the following additional authorities are cited — Cababe on Estoppel, 
pp. 93-104; Everest and Strode on Estoppel, pp. 353-370; 2 Smith’s Leading 
Cases, 908-911; Beven on Negligence, pp. 1568-1649; Addison on Torts, 
p. 745; Lindley on Companies, pp. 971-973. Thus, suppose the title deeds 
are stolen from the mortgagee, it is clear, he would not forfeit his property, 
however negligent he may have been in keeping them, for the commission 
of a crime is not the proximate result of negligence in leaving an instrument 
in a place from which it may be easily stolen—Beven on Negligence, p. 886, 
et seq. For a similar, if not a stronger reason, the mere fact that the 
mortgagee has put it indirectly in the power of the mortgagor to commit a 
fraud would not deprive him of his priority. Thus, in one case where the 
mortgagee created a sub-mortgage, and the sub-mortgagee delivered the 
deed to the mortgagor, who was thereby enabled to sell the property as 
unincumbered, the mortgagee was allowed to enforce his security against 
the purchaser—Mutha v Sami ILR (1884)8 Mad 200; cf. Soma v Sakkarai 
(1869)4 Mad HC 369; and see Exp. Meux (1821)1 G1 & J 116; disting. 
Chowakara v Nayatelle (1825)1 Mad SD 500. We are frequently obliged 
in the course of business of entrusting the possession of our property to 
others, but this would not entitle a fraudulent depository to give a valid title 
to a third party as against the true owner. To take a familiar illustration: If 
| leave my keys with my butler, it would not authorise him to pledge my plate; 
and it would be no defence for the pawnee to say that he had acted in good 
faith. 


In the English reports, you will find almost all the cases under negligence 
turning either on the omission to ask for, or on the improper surrender of, 
title deeds. There are also some cases turning upon the acknowledgment 
of the receipt of money not actually paid—Rice v Rice (1853)2 Drew 73: 
23 LJ Ch 289: 35 Digest (Repl) 548; Hunter v Walters 1871 LR 7 Ch 75; 
Kettlewel v Watson (1884)26 Ch D 501: 53 LJ Ch 717: 51 LT 135: 35 Digest 
(Repl) 548. The latter class of cases, which clearly come under the ordinary 
law of estoppel, need not detain us, but the cases under the head of 
omission to get the title deeds or improperly giving them up to the mortgagor 
call for some notice. 


Section 78 is an exception to the rule of priority in sec. 48, namely, that 
a prior mortgagee takes precedence over a subsequent mortgagee. Since 
it is an exception the onus of proof lies on fhe person who sets up the plea 
under sec. 78.'Gross neglect’means and involves the absence of case that 
was requisite under the circumstances on the part of the prior mortgagee. 
This being a relative term, it depends upon the facts of each case. Anda 
subsequent mortgagee must plead and prove that he was directly, not 
remotely, induced by reason of gross neglect, not slight neglect, or 
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carelessness, on the part of the prior mortgagee to advance money on the 
security of the mortgage property—State Bank of India v Kerala Financial 
Corporation AIR 1983 Ker 38. 


(d) Possession of Title Deeds 


In England, where there is no general system of registration, possession 
of the title deeds is an important badge of title, and may be said almost to 
stand in the place of registration; and at one time, whenever a mortgagee 
voluntarily left the title deeds with the mortgagor, he forfeited his priority 
though he might have been absolutely free from any imputation of 
negligence. In the words of Lord Justice Fry, title deeds were treated as 
analogous to fire or water which a person was bound to keep under safe 
control at his peril— Northern etc. Co. v Whipp (1884)26 Ch D 482, 493: 
1881-5 All ER Rep 941. But this stringent rule has long since been relaxed; 
and it is now settled that the mortgagee does not owe any duty to the 
possible holder of a latent title or security. He is only expected to act as the 
average prudent man acts with a view to his own protection, and, it he does 
not follow such course, all that can happen to him is that he may be called 
upon to explain or account for such omission. Lord Selborne observed in 
Agra Bank v Barry 1874 LR 7 HL 135, 157: 35 Digest (Repl) 519; cf. Evans 
v Bicknell (1801)6 Ves 173, 190: 35 Digest (Repl) 542: ‘But this, if it can 
properly be called duty, it is not a duty owing to the possible holder of a latent 
title or security. It is merely the course which a man, dealing bona fide in 
the proper and usual manner for his own interest, ought, by himself or his 
solicitor to follow with a view to his own title and his own security. If he does 
not follow that course, the omission of it may be a thing requiring to be 
accounted for or explained. It may be evidence, if it is not explained, ora 
design inconsistent with bona fide dealing, to avoid knowledge of the true 
state of the title.’ ‘| consider it to have been established beyond doubt’, says 
Lord Cranworth, ‘that the law is that the person having the legal estate 
without the title deeds is not to be postponed to a subsequent incumbrancer, 
unless he has been guilty of something which the law calls fraud or gross 
negligence’—Perrry-Herrick v Attwood (1857)2 DeG & J 21, 37: 27 LJ Ch 
121: 35 Digest (Repl) 544; Clarke v Palmer (1882)21 Ch D 124: 48 LT 857; 
Manners v Mew (1885)29 Ch D 725: 54 LJ Ch 909: 53 LT 84: 1 TLR 421: 
35 Digest (Repl) 539. Again, in Colyer v Finch [(1856)5 HLC 905, 924: 26 
LJ Ch 65: 35 Digest (Repl) 543], the same learned judge says: ‘It is not 
sufficient, as it used to be thought, to postpone a mortgagee that he has 
not taken possession of the title deeds. It must be shown that he left them 
in the hands of the mortgagor, either fraudulently or what is called, for want 
of a better expression, with gross negligence. If, therefore, the title deeds 
belong to two tenants-in-common, and one mortgages his share without 
delivering the title deeds, the prior mortgagee would not be postponed to 
a subsequent mortgagee who gets possession of them— Carter v Carter 
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(1857)3 K&J 617: 27 LJ Ch 74: 35 Digest (Repl) 540; cf. Hooper v Chambers 
1890 WN 29, where a co-trustee was in possession of the deeds. Nor would 
the mortgagee be postponed, where the mortgage is made by a reversioner 
and the deeds are held by the tenant for life—Tourle v Rand (1780)2 Bro 
CC 649; Harper v Faulder ILR (1819)4 Mad 129. 


In one case, where the debtor had deposited his deeds, some with one 
creditor and the rest with another, it was contended that the latter creditor 
was entitled to priority because the most material deeds showing the 
debtor's title had been deposited with him, but it was held that as the 
memorandum by which the first deposit was accompanied contained a 
statement that all the deeds were made over to the first creditor, he was 
not guilty of such gross negligence as would justify the court in depriving 
him of his security —Roberts v Croft (1857)2 DeG & J 1:27 LJ Ch 220: 35 
Digest (Repl) 546; cf. Ratcliffe v Barnard (1871)6 Ch App 652: 35 Digest 
(Repl) 540. But see Oliver v Hinton (1899)2 Ch 264: 20 Digest (Repl) 340; 
disting. /n re Lambert's Estate (1884)13 LR Ir 234: 35 Digest (Repl) 547. 
See 15 LOR 338. But though when a false answer is given, it may, if 
reasonable, dispense with the necessity of further enquiry, a person who 
has made no enquiry at all cannot plead want of notice, merely on the 
ground that if an enquiry had been made, a false answer would have been 
given—Jones v Williams (1857)24 Beav 47: 35 Digest (Repl) 303; /n re The 
Alms Corn Charity (1901)2 Ch 750; disting. Kennedy v Green (1834)3 Myl 
& K 699: 1824-34 All ER Rep 727. Again, the mortgagee must not accept 
too readily the statements of the mortgagor, for he is bound to make 
reasonable enquiry. Thus, if the mortgagor says that the deeds are 
deposited at his bankers for safe custody, it is the duty of the mortgagee 
to make further enquiry of the bankers and to ask for the deeds. If he omits 
to do so, and it turns out that the title deeds are pledged to the bankers, 
he will be affected with notice of the pledge [Maxfield v Burton (1873)17 
Eq 15; see also Oliver v Hinton (1899)2 Ch 264, where it is pointed out that 
a good ground for non-delivery is not necessarily a good ground for non- 
production. And see Berwick 8 Co. v Price (1905)1 Ch 638: 20 Digest (Repl) 
332; cf. Spencer v Clarke (1878)9 Ch D 137: 47 LJ Ch 692: 29 Digest (Repl) 
409. But see Agra Bank v Barry 1874 LR 7 HL 135, where it was held a 
reasonable explanation that the deeds were in Ireland; Plumb v Fluitt 
(1791)2 Anst 432: 20 Digest (Repl) 335, that they should be sent; Hewitt 
v Loosemore (1851)9 Hare 449: 35 Digest (Repl) 541, that the mortgagor 
was rather busy then and would look for the deed and give it to the 
mortgagee when he would come to market; Manners v Mew (1885)29 Ch 
D 725: 35 Digest (Rep!) 539, that the deeds were all right in London and 
the mortgagee could have them whenever he liked; disting. Jared v 
Clements (1903)1 Ch 428: 72 LJ Ch 291: 35 Digest (Repl) 506. See also 
Kameswaramma v Sitaramanuja ILR (1905)29 Mad 177]. And it seems that 
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a mortgagee who allows the deeds to be retained by the mortgagor will run 
the risk, If he makes a further advance without a fresh enquiry as to the 
title deeds, of forfeiting his priority as regards such advance as against a 
mesne incumbrancer who has possessed himself of the deeds—Garnham 
v Skipper (1885)55 LJ Ch 263. 


To sum up: The mere possession of the title deeds by the second 
mortgagee will not give him priority. There must be some act or default on 
the part of the first mortgagee to have this effect. The non-possession 
however, of the title deeds is a circumstance which the mortgagee may be 
fairly called upon to explain; and if he satisfies the court that the absence 
of the title deeds was reasonably accounted for by the mortgagor when he 
obtained his mortgage, he will not forfeit his priority. In a word, something 
more must be shown than the mere failure to obtain the deeds. And in one 
case, where title deeds were delivered to an equitable mortgagee and 
afterwards by some unexplained accident, came back into the hands of the 
mortgagor, who deposited them with a third person, it was held that upon 
the latter lay the onus of showing gross negligence on the part of the first 
mortgagee, which should not be presumed merely from the absence of the 
title deeds—A//en v Knight (1846)5 Hare 272, on appeal 11 Jur 527: 35 
Digest (Repl) 665; Carter v Carter(1857)3 K&J 617: 27 LJ Ch 74: 35 Digest 
(Rep!) 540. But see Jones v Rhind(1868)17 Eng WR 1091: 35 Digest (Repl) 
506; Pitcher v Rawlins (1872)7 Ch App 268: 47 Digest (Repl) 189; Hartop 
v Huskisson (1886)55 LT 773. See the subject discussed in Dart, p. 857, 
et seg. and Ewart on Estoppel, p. 278. 


It is repeated that a pre-existing title cannot be taken away except upon 
some tangible and distinct ground, and the onus of proof lies on the person 
who seeks to displace it. In the case of a trustee, for instance, it being the 
ordinary and permitted usage of cestui que trusts to hand over to their 
trustee the muniments of title and indicia of property, an abuse of such 
confidence would not postpone the claim of the beneficiaries to any 
equitable interest which may be created by the trustee in breach of his 
trust—Shropshire Union etc. Co. v Queen 1875 LR 7 HL 496; Carritt v Real 
etc. Co. (1889)42 Ch D 263: 35 Digest (Repl) 336; Taylor v London & County 
Banking Co. (1901)2 Ch 231: 35 Digest (Repl) 503; cf. Cory v Eyre (1863)1 
DeG J&S 149: 47 Digest (Rep!) 467; Union Bank of London v Kent(1888)39 
Ch D 238: 35 Digest (Repl) 515; /n re Richards (1890)45 Ch D 589: 8(2) 
Digest (Reissue) 554; Farrand v Yorkshire Banking Co. (1888)40 Ch D 182: 
35 Digest (Repl) 537; Ireland v Hart (1902)1 Ch 522: 9 Digest (Reissue) 
397; Capell v Winter (1907)2 Ch 376: 35 Digest (Repl) 511; disting. L/oyd's 
Bank v Bullock (1896)2 Ch 192: 35 Digest (Repl) 75. The right of a cestui 
que trust will as a rule prevail over equitable securities created by the 
trustees—see Cave v Cave (1880)15 Ch D 639: 28 WR 798; Re Morgan 
(1881)18 Ch D 93: 35 Digest (Repl) 513; disting. Re Trench (1888)21 LR 
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lr 283. The cestu/ que trust is entitled to place reliance upon his trustee, 
and is not bound to enquire whether he has committed a fraud against him, 
unless there is something to raise his suspicion. So, if aman leaves money 
or deeds in the hands of his bankers or of his solicitors, he cannot be said 
to be guilty of negligence or want of prudence, if he does not periodically 
enquire into their acts and proceedings—/n re Vernon (1886)33 Ch D 402 
(CA): 35 Digest (Repl) 538. 


It is true that in some modern cases in the English reports, it is said that 
one eguitable mortgagee without possession of ihe title deeds must be 
postponed to another who has such possession [Layard v Maud (1867)4 
Eg 397, 406; Hunter v Walters(1870)11 Eg 316; L/oyd's Banking Co. v Jones 
(1885)29 Ch D 221], but these cases cannot be reconciled with the decision 
of the House of Lords in Coyer v Finch [(1856)5 HLC 905]. They are also 
opposed to a long line of cases beginning with Herwitt v Loosemore 
[(1851)9 Hare 449], and ending with the case of In re Castel! and Brown 
[(1898)1 Ch 315: 10 Digest (Reissue) 825; see also /n re Richards (1890)45 
Ch D 589: 8(2) Digest (Reissue) 554; Allen v Knight (1846)5 Hare 272; 
Dowle v Saunders (1864)2 H&M 242: 35 Digest (Repl) 547; Hunt v Elmes 
(1860)2 De GF&J 578: 35 Digest (Repl) 539; Dixon v Muckletone (1872)8 
Ch App 155: 42 LJ Ch 210: 27 LT 804: 35 Digest (Repl) 299; Thorpe v 
Holdsworth (1868)7 Eq 139; Re Morgan(1881)18 Ch D 93:35 Digest (Repl) 
513; Re Vernon (1887)32 Ch D 165: 33 Ch D 402; Farrow v Rees (1840)4 
Beav 18: 4 Jur 1028: 35 Digest (Repl) 539; Ex parte Reid (1748)17 LJ Bk 
19], which lay down that possession of the title deeds is not a circumstance 
which by itself can determine the guestion of priority, though, as Ewart 
points out in the Law Quarterly Reviews [Vol. 13, pp. 46, 144], it may put 
the other person to explanation at the peril of estoppel in case he fails. What 
really gives priority to a subsequent incumbrancer is not the mere custody 
of the deeds, but the conduct of the prior mortgagee which enabled the 
mortgagor to hold himself out as the unincumbered owner of the property. 
in closing this part of the discussion it may be noticed that where the person 
to whom gross negligence is imputable is either one of several executors 
or a tenant for life, his acts will not bind the estate of the mortgagee so as 
to preciude other persons interested in it from insisting upon their priority— 
In re Ingham (1893)1 Ch 352: 62 LJ Ch 100: 35 Digest (Repl) 544. 


A mortgagee, who fraudulently or negligently parts with the possession 
of the title deeds after obtaining them, will also lose his priority. But cases 
in which the deeds are lent to the mortgagor for an apparently reasonable 
purpose, there being nothing to induce the mortgagee to suspect any 
fraudulent design, stand upon a somewhat peculiar footing. The rule 
deducible from English cases is that, if the mortgagee is diligent in regaining 
possession of the deeds, he saves his priority. But if he neglects to get them 
back, he will be postponed in the same way as if the deeds have been at 
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first given up improperly—Fisher, § 1207; see also Re Buckland (1848)12 
Jur 532. Thus, where the mortgagor borrowed the deeds on the represen- 
tation that he wanted them to complete a purchase, promising to return 
them forthwith, but did not do so for more than a year, when he borrowed 
money from another person on the security of the deeds, the latter was held 
entitled to priority. The court said: ‘If here ordinary diligence had been used 
by the plaintiff, if instead of resting satisfied with the excuses of Mathews, 
he had insisted on the deed being returned, not in one or two months, but 
even in nine or twelve months, even then in the events that have happened 
Mathews could not have committed the fraud'—Wal/dron v Stoper (1852)1 
Drew 193: 35 Digest (Repl) 547; cf. Dowle v Sa®nders (1864)2 H&M 242: 
35 Digest (Rep!) 547; but see Hall v West End Advance Co. (1817)1 C&E 
161; disting. /n re Vernon, Ewen & Co. (1886)33 Ch D 402: 35 Digest (Repl) 
538. But in one case, where the mortgagee of a policy of life insurance 
handed it over to the mortgagor for a particular purpose, who made excuses 
for not returning it when it was demanded back from time to time, and then 
the mortgagee forgot all about it, and the policy was deposited with a third 
person to secure an advance made to the mortgagor, it was held that the 
first mortgagee had not forfeited his priority—Hall v West End Advance Co. 
(1817)1 C&E 161. 


It should be noticed that in the first of these cases in which the prior. 
mortgagee was postponed, there was nothing to connect the delay in 
asking for the deeds with the fraud committed by the mortgagor, for the loan 
was made merely on the faith of the title deeds without any enquiry into 
the length of time during which they had been in the custody of the 
mortgagor. It cannot, therefore, be said that the lender was induced to 
advance the money by reason of the negligence of the mortgagee in 
allowing the mortgagor to retain the deeds in his possession for an 
unreasonably long time. Another difficulty which suggests itself, in connec- 
tion with this class of cases, is this. It is conceded that if the money is 
advanced on the security of the deeds immediately after the mortgagor gets 
possession of them, the mortgagee does not forfeit his priority, if he 
demands them back within a reasonable time. But suppose no demand is 
made by the mortgagee for the deeds within a reasonable time, how can 
his subsequent laches invest the puisne mortgagee with a right which he 
could not have claimed at the time of the loan? These considerations show 
that whatever may be the principle underlying these cases, it has no relation 
to the law of estoppel. Ewart thinks that in all such cases whether the 
conduct of the mortgagee was reasonable or negligent, he ought to be 
estopped from setting up his title on the ground of estoppel by, what the 
learned writer calls, assisted misrepresentation — 15 LQR 389-90. 


(e) Third Person's Fraud 
There is yet another class of cases in which a mortgagee will forfeit his 
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priority, though he cannot properly be charged with gross negligence, 
except on the pessimistic hypothesis, rather favoured by the law, that every 
man should be treated as a probable rogue. Sec. 78 of the Transfer of 
Property Act would thus seem to be inapplicable in such cases, but there 
is nothing in the enactment to exclude the operation of the elementary rule 
that one, who puts it in the power of another to deceive a third person, must 
take the consequences; the proposition that a mortgagee who is guilty of 
negligence forfeits his priority, being merely a part of this wholesome rule. 


There are, perhaps, few questions more difficult to decide: Which of two 
innocent parties must suffer from the fraud of a third. The solution is 
generally to be found in the old legal saying: ‘He who trusts most shall suffer 
most. In Gordon v James {(1885)30 Ch D 249], Lord Justice Lindley in 
speaking of this class of cases says: ‘Now, there is a very common problem 
for us to solve, and | apprehend that the principles to be brought to its 
solution is prefectly well established. The case depends, not merely upon 
principles applicable to the legal estate, but upon a principle common to 
the whole law of agency. This principle is correctly stated by Justice Story 
in his book on Agency, where he lays down as one of the principles running 
through the whole doctrine of principal and agent: “Where one of two 
innocent persons must suffer, that party shall suffer who by his own acts 
and conduct has enabled the other to be imposed upon’—(1885)30 Ch D 
258. 


On this principle, where a person is entrusted with the title deeds fora 
particular purpose, he is treated as the agent of the mortgagee who will, 
therefore, be bound by his acts though in excess of his authority. Thus, 
where a mortgagee lent the title deeds to the mortgagor for the purpose 
of raising money, at the same time telling him to inform the person from 
whom he proposed to borrow the money, that there was a prior charge on 
the estate, and the mortgagor borrowed the money on the security of the 
title deeds without disclosing its existence, it was held that the second 
mortgagee was entitled to priority—Briggs v Jones (1870)10 Eq 92: 23 LT 
212: 35 Digest (Repl) 544. So, also, where the mortgagees allowed the 
mortgagor to have the deeds for the purpose of giving priority to a particular 
charge, but the mortgagor, instead of giving priority to such charge only, 
borrowed other moneys, it was held that the mortgagees must be post- 
poned to the persons from whom the mortgagor had thus obtained loans 
on the security of the deeds—Perry-Herrick v Attwood (1857)25 Beav 205: 
(1857)2 DeG 8 J 21: 35 Digest (Repl) 544; L/loyd's Bank Ltd. v Bullock 
(1896)2 Ch 192: 35 Digest (Repl) 75; King v Smith (1900)2 Ch 425, 430; 
Rimmer v Webster (1902)2 Ch 163: 35 Digest (Rep!) 545. In the last case, 
Lord Cranworth observed: ‘I agree with the view of the Master of the Rolls, 
in every part of whose judgment in this case | entirely concur, that if a person 
taking a legal mortgage chooses to leave the deeds with the mortgagor, 
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not through negligence or through fraud, but with the intention enabiing him 
to raise a sum of £15,000. which is to take precedence of the legal 
mortgage, the mortgagee cannot, as against subsequent mortgagees, 
complain if instead of £15,000 the mortgagor raises £50,000, because he 
has himself put it in his power to raise any sum of money he pleases. That 
is the true nature of this transaction. It is not a case in which there was any 
negligence. It is not a case, as | am willing to believe, in which there was 
any fraud, but it is a case in which the mortgagees did deliberately and 
intentionally leave the deeds in the hands the mortgagor, in order that he 
might raise money. To hold that a person who advances money on an estate, 
the title deeds of which are under such circumstances left in the hands of 
the mortgagor, is not to have preference, would be to shut our eyes to the 
plainest equity [See also /n re Castell and Brown Ltd. (1898)1 Ch 315: 10 
Digest (Reissue) 825. Here the scales were nicely balanced, see 14 LQR 
125; disting. Painter v Abil (1863)33 LJ Ex 60; Fox v Hawks (1879)13 Ch 
D 822. 


And this leads us to the case of Brocklesby v Temperance Permanent 
Building Society [1895 AC 173: 35 Digest (Repl) 9; see also Robinson v 
Montgomeryshire etc. Co.(1896)2 Ch 841. For some criticisms on this case, 
see Ewart on Estoppel, p. 244), in which the House of Lords applied or rather 
extended the principle laid down in Perry-Herrick v Attwood [(1857)25 Beav 
205: (1857)2 DeG & J 21: 35 Digest (Repl) 544]. There, an agent was 
entrusted with securities on which he was instructed to raise a certain sum. 
The agent borrowed a larger sum upon the securities and dishonestly 
appropriated the difference, but the lender acted bona fide and in ignorance 
of the limitation on the agent's authority. It was held that the principal could 
not redeem the securities without paying the lender all that he had lent, and 
that it was no answer to say that the agent had obtained the loan by fraud 
and forgery, or that the lender did not make any enquiry and did not even 
know that the agent had authority to borrow at all (Cf. Lloyd's Bank Ltd. v 
Bullock (1896)2 Ch 192: 35 Digest (Repl) 75]. No doubt, as Lord Herschell 
points out, it is unfortunate that any one should suffer on account of the fraud 
of an agent, but if one is to choose on whom the loss ought to fall in such 
cases, surely it should rather fall upon one who has selected the agent to 
raise money for him, who has entrusted him for that purpose with his 
securities, and who, if he has limited his authority, has trusted him not to 
exceed that limit, than that it should fall upon those who, finding him in 
- possession of the deeds with authority in fact to borrow, had no knowledge 
of the limitation of the amount which he was authorised to raise upon the 
security of the deeds. 


Speaking of this case, Sir Frederick Pollock says: ‘It is merely an 
application of the fundamental rule or axiom which governs the whole law 
of contract, viz. that a promisor is bound not by the promise which he means 





492 Law of Mortgage 


to make, but by the promise which by his conduct he had led the promisee 
to believe that the promisor means to make. It is always, in short, the 
apparent, not necessarily the real, intention of a promisor by which he is 
bound. The law looks, as regards intention, and most wisely, to the natural 
result of a man’s acts and not to the condition of his mind. From a legal point 
of view a person intends whatever he gives others reasonable ground for 
supposing that he does intend’. 


It remains to add that though an equitable mortgagee of land is not bound 
to give notice of his mortgage to the legal holder of the property, his omission 
to give such notice may lead to a forfeiture of priority, if he has reason to 
suppose that the mortgagor intends to obtain and make an improper use 
of the legal estate—Layard v Maud (1867)4 Eq 397; Mumford v Stohwasser 
(1874)18 Eq 556; disapproved in Hunt v Luck (1902)1 Ch 428 (CA): 1900- 
3 All ER Rep 295; Union Bank of London v Kent (1888)39 Ch D 238 (CA): 
57 LJ Ch 1022: 59LT 714:4TLR634: 35 Digest (Repl) 515. But a mortgagee 
is not bound to take any precautions against a future fraud by the mortgagor, 
for there is no general rule which obliges us to assume that every person 
with whom you are dealing is likely to prove a knave. Nor can any question 
of forfeiture of priority arise where the legal estate cannot be intercepted 
by the mortgagee— Union Bank of London v Kent (1888)39 Ch D 238 (CA): 
57 LJ Ch 1022: 59 LT 714: 4 TLR 634: 35 Digest (Repl) 515. 


In conclusion it may be pointed out that it is not a matter of course that, 
because a first mortgagee is postponed to a second mortgagee, the benefit 
enures to all subsequent mortgagees. The question whether it does so or 
not must depend upon the circumstances of each case; for they can avail 
themselves of the negligence of the first incumbrancer, only if they were 
actually induced to advance their money by reason of the deeds being in 
the possession of the second mortgagee, apparently as the first incum- 
brancer of the property—Clarke v Palmer (1882)21 Ch D 124: 48 LT 857; 
see also Perry-Herrick v Attwood (1857)25 Beav 205: (1857)2 De G&J 21: 
35 Digest (Repl) 544. In this connection, it may be stated that a case may 
occur where an incumbrancer, although entitled for special reasons to 
priority over one of earlier date, enjoys no such preference over another 
who is postponed to the earlier incumbrancer. Thus, suppose there are 
three successive incumbrancers A, B and C. A may be prior to Band Bto 
C, but at the same time C may be prior to A. In such a case, the rights of 
the incumbrancers are adjusted in this way. C is subrogated to the rights 
of A to the extent of A’s charge, and to that extent C will take in priority to 
B. If there is any excess over that amount, C can only come in after B. If, 
therefore. the incumbered property is sold, the proceeds will be distribut- 
able in this order: (ù to C, to the extent of A’s claim; (iù to B in full; (ii) to 
C, to the extent of the balance remaining due to him; (iv) to A—Beavan v 
Earl of Oxford (1856)6 De GM&G 507: 21 Digest (Repl) 660; Benham v 
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Keane (1861)1 J&H 685: 35 Digest (Repl) 516; /n re Lord Kensington 
(1885)29 Ch D 527; In re Armstrong (1895)1 Ir R 87. In a case in Ireland, 
where, by virtue of registration, a deed gained priority over one of earlier 
date, it was held that the registered deed could not shake off intermediate 
incumbrances but carried them up, so to speak, upon its back—Sparrow 
v Cooper (1834)1 Jo 72. 


(f) Complications in English Law 


Before parting with the guestion of priority, it may be added that the 
English law on the subject is complicated by the anomalous reverence paid 
to the legal estate which gives rise to guestions of such varied intricacy, 
that only the main results can be stated in our space. It is generally said 
that where the eguities are egual the legal title will prevail. But this is not 
an adequate statement of the law, for a legal title will not be postponed 
though the eguities may be very unegual, as a legal mortgagee will lose 
his priority only if he has been guilty of fraud, but not by reason of mere 
negligence however gross—Ratecliffe v Bernard (1871)6 Ch App 652: 35 
Digest (Repl) 540; see also the cases cited in the next note. 


In a case in England, the propositions deducible from the authorities 
were thus formulated by Lord Justice Fry: The court will postpone the prior 
legal estate to a subsequent equitable estate (/) where the owner of the legal 
estate has assisted in, or connived at, the fraud which has led to the creation 
of a subsequent equitable estate, without notice of the prior legal estate; 
of which assistance or connivance, the omission to use ordinary care in 
enquiry after or keeping title deeds may be, and in some cases has been, 
held to be sufficient evidence, where such conduct cannot otherwise be 
explained; and (i) where the owner of the legal estate has constituted the 
mortgagor his agent with authority to raise money, and the estate thus 
created has, by the fraud or misconduct of the agent, been represented as 
being the first estate. But the court will not postpone the prior legal estate 
to the subsequent equitable estate on the ground of any mere carelessness 
or want of prudence on the part of the legal owner. Mere carelessness, as 
the context shows, includes gross carelessness. The words which follow 
are these: ‘Now to apply the conclusions thus arrived at to the facts of the 
present case. That there was great carelessness in the manner in which 
the plaintiff company, through its directors dealt with their securities, seems 
to us to admit of no doubt. But is that carelessness evidence of any fraud? 
We think that it is not. There carelessness may be called gross, but it was 
carelessness likely to injure and not to benefit the plaintiff company and 
accordingly has no tendency to convict them of fraud’—Northern Counties 
of England Fire Insurance Co. v Whipp (1884)26 Ch D 482, 494: 1881-5 
All ER Rep 941; see also Taylor v Russell (1891)1 Ch 8: 1892 AC 244: 35 
Digest (Repl) 442; cf. In re Vernon, Ewens 8 Co. (1886)32 Ch D 165. Taylor 
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v London & County Banking Co. (1901)2 Ch 231: 35 Digest (Repl) 503, 
shows the complicated state of the English law on such questions. See also 
Perham v Kempster (1907)1 Ch 373: 35 Digest (Rep!) 510; Walker v Linom 
(1907)2 Ch 104: 35 Digest (Repl) 541; Crosbie-Hill v Sayer 1908 Ch 668. 


Lord Justice Fry also professes to give an exhaustive classification of 
the cases in which the legal mortgagee will be postponed toa prior equitable 
estate. It may, however, be useful to state that though, where a prior legal 
mortgage is postponed, the law of estoppel is applicable, a subsequent 
legal mortgagee forfeits his priority upon a different principle. He will forfeit 
his priority only when he takes his security with notice, either actual or 
constructive, of the prior charge. But it is not an untenable suggestion that 
the same facts which will work an estoppel in the case of a prior legal 
mortgagee will establish notice in a contest between a prior equitable 
security and a subsequent legal mortgage. 


But as between two equitable titles, the general principle holds good, 
that where one of two innocent persons must suffer, it shall be he who by 
his own acts and conduct has caused the other to be imposed upon— 
Nationa! Provincial Bank of England v Jackson (1886)33 Ch D 1: 35 Digest 
(Repl) 531; Farrand v Yorkshire Banking Co. (1888)40 Ch D 182: 35 Digest 
(Repl) 537; but see the remarks of Kay, J, in Taylor v Russell (1891)1 Ch 
8, dissented from by Lord Macnaghten; Taylor v Russell 1892 AC 262: 35 
Digest (Repl) 442. He may have dealt innocently, and yet be guilty of such 
negligence as would raise an equity against him, so as to prevent him from 
enforcing his rights to the prejudice of the other party. 


In countries where a system of registration of transfers of land prevails, 
the possession of title deeds is reduced to a matter of small importance. 
In America, for instance, where registry laws were enacted in the several 
colonies very soon after their settlement, possession of the title deeds is 
never regarded as an important badge of title, the rights of mortgagees 
being amply protected by the registration laws, which have not been frittered 
away by doubtful precedents borrowed without much examination from the 
English law—Jones, §§ 457, 602. And here we may refer to the remarks 
of Lord Cairns in Agra Bank Ltd. v Barry [1874 LR 7 HL 135, 148-49, 158: 
35 Digest (Repl) 519; cf. Doorga v Baney ILR (1881)7 Cal 199] which seem 
to be very much in point. In dealing with the Irish Registration Act, his 
Lordship says: ‘Has it ever been decided with regard to a Register Act, such 
as that which prevails in Ireland, that negligence in not asking for the title 
deeds or not taking up the title deeds shall postpone a registered security? 
| am not going to say a word with regard to the effect of negligence of that 
kind in a country like England, where there is no general registration of 
deeds and no Act of Parliament like the Irish Act. But | am unable to discover 
any principle upon which mere negligence and mere failure to take all the 
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securities that might be taken, could, in any country subject to a law like 
the /rish Register Act, postpone a registered deed. 


(g) Indian Cases Considered 


There are, however, some judgments of the Madras High Court which 
seem to ignore as well the existence of the Registration Act in our statute 
book, as the common practice in India to make a search in the registers 
kept under the Act, before anybody thinks of investing money in land. 


In Damodara v Somasundara [ILR (1889)12 Mad 429], where a second 
mortgagee-in-possession of the title deeds was preferred to a prior 
registered mortgage, the facts were these: A mortgagee at the reguest of 
the mortgagors returned to them their certificate of title to the mortgaged 
premises in order to enable them to raise money to pay off his mortgage, 
which had been duly registered under the Act. The mortgagors having 
shown the certificate to a third person whom they informed of the existence 
of the first mortgage, and from whom they borrowed a certain sum, 
subsequently informed him that the first mortgage had been paid off, 
delivered the certificate to him and executed a mortgage in his favour of 
the same premises, to secure the old debt and a further advance. It was 
held that the second mortgagee had been undoubtedly wanting in caution, 
but as he had been thrown off his guard by the conduct of the first 
mortgagee, in returning to the mortgagors their certificate of title, he was 
entitled to priority over the first mortgagee. In the course of a judgment 
bristling with English cases, Justice Kernan says: ‘There is no doubt that 
defendants No. 3 and 4 (the subsequent mortgagees) could have ascer- 
tained who the mortgagee was, if they had chosen to enquire, and if they 
had enquired of the mortgagor (mortgagee?) at any time before 1st July, 
the date of their mortgage, they would have been informed that the sum 
of the mortgage was not paid, and it would have been their duty to see that 
it was paid, or to have got a receipt or discharge from the mortgagee for 
the amount. They were wanting in caution in not making the enquiry; but 
| see no reason to think that they wilfully abstained from enquiry. They were 
informed by defendants No. 1 and 2 who had the deed and were in 
possession, that the mortgage was paid out of the loan'— Damodara v 
Soma Sundara ILR (1889)12 Mad 429. 


In another case [Madras Building Co. v Rawlandson ILR (1891)13 Mad 
383, affid. on appeal ILR 15 Mad 268. The authority of these cases, however, 
has been considerably impaired by the judgment of Wallis and Miller, JJ, 
in Rangasami v Annamalai ILR (1907)31 Mad 7] also, a subsequent 
mortgagee was preferred to a prior mortgagee, because the prior mort- 
gagee who claimed under a registered mortgage had allowed the title 
deeds to remain in the possession of the mortgagor. This case lays down 
that the registration of a mortgage is not constructive notice of its existence, 
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a dictum which would certainly defeat the avowed policy of the Indian 
legislature to make all transfers of land in India public — a policy strongly 
advocated by Sir Henry Maine — and which that distinguished jurist thought 
would be effectively carried out by the Transfer of Property Act. But even 
the most beneficent statutes may be so construed as to defeat their object. 


The facts of the case may be briefly stated. It appears that certain 
properties were mortgaged to the defendant in 1879 and to the plaintiff in 
1883, and again in 1884, and were conveyed absolutely by the mortgagor 
to the defendant in 1886. The mortgagor executed an agreement to pay rent 
to the plaintiff on the occasion of each of the mortgages of 1883 and 1884. 
All these mortgages were registered, but neither the plaintiff nor the 
defendant had actual notice at the date of their mortgages and conveyance 
respectively, of the previous incumbrances. The plaintiff received the title 
deeds of the estate from the mortgagor on the execution of the mortgage 
of 1883. The defendant alleged that they were in his custody under a prior 
incumbrance which was included in the mortgage of 1879, but that previous 
to the execution of the later mortgage, the mortgagor had obtained them 
from him for the purpose of obtaining a collector's certificate and had told 
him, when questioned on the subject in 1879, that they were then with the 
collector. It was held that the conduct of the defendant in permitting the title 
deeds to remain in the possession of the mortgagor amounted to gross 
negligence within the meaning of the Transfer of Property Act, and the 
subsequent mortgages to the plaintiff were accordingly entitled to priority— 
Madras Building Co. v Rawlandson ILR (1891)13 Mad 383, affid. on appeal 
ILR 15 Mad 268. It is said in the judgment that the first mortgagee was an 
experienced sowcar and that he had not given reasonable explanation of 
his conduct in leaving the title deeds with the mortgagor for years after his 
mortgage. This conduct was treated as gross negligence on the part of an 

- experienced sowcar, while failure to search the register on the part of the 
second mortgagee weighed apparently as dust in the balance. 


The expectation of Sir Henry Maine, that the large body of rules, which 
encumber the law on the question of the priority of mortgages, would 
dwindle away under a system of registration of assurances, is not likely to 
be fulfilled in India in the face of these judgments—Early Law and Customs, 
p. 357. 


The case of Madras Hindu Union Bank v Venkatrangiah [ILR (1889)12 
Mad 424] is, however, less open to criticism, as the prior mortgage had not 
been registered when the subsequent mortgages were made. It appears 
that, on the 20th of February 1888, defendant No. 1 executed a mortgage 
in favour of the plaintiff company, defendants No. 2 and 3 binding 
themselves as sureties for the due payment of the mortgage debt. This 
mortgage had not been registered at the dates of the execution of the 
mortgages. On the 27th of April 1888, the secretary of the plaintiff company 
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handed over to the defendant No. 1 most of the title deeds which had been 
delivered to the plaintiff company on the execution of the mortgage, and 
defendants No. 1 and 3 undertook that they would raise a loan thereon and 
discharge the debt due to the plaintiff, or return the title deeds if they failed 
to do so. On the 28th April 1888, defendant No. 1 deposited the title deeds 
with defendant No. 4, and executed a mortgage to her for Rs. 4,000; and 
on the 7th May 1888 he executed an instrument creating a further charge 
in her favour for Rs. 1,000. These two sums were applied by defendant No. 
1 to his own use, and not in discharge of the prior mortgage. The mortgages 
to defendant No. 4 described the mortgaged premises as being then free 
from incumbrances. On these facts, it was held that the plaintiff company 
had been guilty of gross negligence in letting the title deeds out of their 
possession and the mortgages of the defendant No. 4 were, therefore, 
entitled to priority over the mortgage to the plaintiff company. 


It is instructive to turn from the Madras cases to the judgment of the 
Bombay High Court in Ba/makundas v Moti Narayan ILR (1893)18 Bom 
444. A mortgaged land to Bby a mortgage duly registered. He subsequently 
got back the title deeds and handed them to C, to whom he mortgaged the 
same property. Bsued C, the second mortgagee, for a declaration of priority. 
It was held, that B, as first mortgagee, was entitled to priority, on the ground 
that the registration of his mortgage was notice to C, and there was no 
misrepresentation by B which could relieve C, as subsequent mortgagee, 
of the duty of enquiry, or destroy the effect of such constructive notice. 


The only criticism to which the judgment seems to be open is the use 
of the phrase ‘constructive notice’. 


The same view was practically taken in a case [Monindra v Troyluckho 
(1898)2 CWN 750 in Calcutta where Justice Jenkins, without definitely 
committing himself to the proposition that registration is notice, held that 
in India where registration is prescribed by statute, he who registers, his 
deed promptly should reap the reward of his care and diligence, and that 
a mortgagee who has registered his mortgage does not forfeit his priority, 
if he returns the title deeds to the mortgagor in accordance with the usual 
practice in such cases outside the Presidency-towns. 


If it appears from the conduct of the prior mortgagee that there was no 
bona fide inquiry for the title-deeds or reasonable excuse for their non- 
production, the court will certainly impute gross and wilful negligence to the 
prior mortgagee and will, therefore, postpone him to the second mortgagee. 
Thus, a prior mortgagee, who allows the title-deeds, for nearly 4 years after 
his mortgage, to be in the possession of the mortgagor and gives no 
reasonable explanation of their being so in his possession, is guilty of gross 
neglect under the section—Shan Maun Mull v Madras Building Co. 15 Mad 
268 (274), affirming Madras Building Co. v Rowlandson 13 Mad 383.Where 
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the prior mortgagee surrendered the title-deeds to the mortgagor in order 
that the latter would raise loan elsewhere and repay the mortgagee, and 
then the mortgagor raised loan by a second mortgage but the money was 
not paid to the first mortgagee, held that the prior mortgagee was guilty of 
gross negligence. He would, therefore, lose his priority—Madras Hindu 
Union Bank v Venkatarangiah 12 Mad 424 (428). G mortgaged certain title- 
deeds of immovable property to the defendant bank to secure an overdraft. 
Subsequent to this deposit, representing that the title-deeds were required 
to be shown to an intending purchaser, G obtained possession of the same 
and mortgaged them to the plaintiff bank giving them to understand that 
the property was free from any incumbrance. On the facts of prior 
incumbrance being discovered, the plaintiff bank applied for a decree on 
the mortgage and for prior charge. He/d that the defendant bank (prior 
mortgagee) was guilty of gross negligence in parting with the possession 
of the title-deeds, and lost its priority—L/oyds Bank v P E. Guzdar 4 Co. 
56 Cal 868: AIR 1930 Cal 22 (25, 26); see also Damodar v Somasundar 
12 Mad 429. The vendor sold a property to the vendee, but the latter being 
unable to pay the greater portion of the purchase-money gave a mortgage 
of the property to the vendor but did not deliver the title-deeds. The vendee 
afterwards gave a second mortgage of the property by deposit of title- 
deeds. Held that the prior mortgagee (vendor) was guilty of gross negli- 
gence in not taking delivery of the titie-deeds—Nanda Lal v Abdul Aziz 43 
Cal 1052 (1083): 34 IC 115. These cases are illustrations of the well-known 
maxim of law: ‘He who trusts most shall suffer most.’ 


Where the prior mortgagee failed to secure the title-deeds and delayed 
registration in order to enable the mortgagor to secure the necessary funds 
for payment of the amount due to him, and a subsequent mortgage following 
the prior mortgagee was postponed as he was guilty of gross negligence— 
Samarapuri v Thangavelu AIR 1938 Mad 87 (89); see also Oonarmalai v 
Narasimha AIR 1938 Mad 161 (163, 164).Where the mortgagee parted with 
_ the title-deeds when he had sufficient reasons to think that the mortgagor 
required them for the purpose of effecting a sale of the properties, it was 
held that the mortgagee was guilty of negligence under this section, but 
there was no estoppel under sec. 115 of the Evidence Act against him— 
Nataraja v Lakshman AIR 1937 Mad 195 (199). 


In the case of a mortgage by deposit of title-deeds much greater care 
is necessary in the matter of their custody on the part of the mortgagee for 
his own safety and security and also to avoid the risk of the mortgagor being 
able to represent that the property is unincumbered, because there is no 
document about the transaction which could be traced by an innocent 
subsequent incumbrancer on search—Dharani v Pramatha AIR 1936 Cal 
283 (289): 40 CWN 648: 63 Cal 880. 
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(h) Notice Affecting Priority 

Let us now discuss the question of notice, as the right to priority may 
be affected by notice of a prior transfer before the completion of the 
transaction, which includes the execution of the deed as well as the 
payment of the money. It is generally thought that if an incumbrancer has 
no notice of a prior charge when he advances his money, he will be treated 
as a bona fide purchaser. But this is not an accurate statement of the law; 
for he will be affected by notice obtained before the execution of the deed 
though the money may have been already paid, the payment and execution 
being parts of the same transaction. In other words, no priority can be 
acquired by an incumbrancer, who has notice of a subsisting charge either 
before payment or execution of the deed—Wigg v Wigg (1739)2 Atk 383: 
48 Digest (Repl) 63; Hardingham v Nicholls (1745)3 Atk 304; disting. 
Blackwood v London Chartered Bank of Australia 1874 LR 5 PC 92: 20 
Digest (Repl) 320; Taylor v Russell (1891)1 Ch 8; 1892 AC 244: 35 Digest 
(Repl) 442, which turned on the doctrine of tacking in the English law. The 
denial of notice, which, it should be mentioned, must be positive, ought, 
therefore, strictly speaking, to state that there was no notice either at or 
before the execution of the deed or payment of the consideration money, 
but denial of notice at the time of making the purchase and paying the 
purchase money may be sufficient—Jones v Thomas (1733)3 P Wms 243. 


Notice, which has been defined in sec. 3 of the Transfer of Property Act, 
is properly speaking of three kinds. It is said to be ‘actual’ when the person 
actually knows the fact, and ‘constructive’ when he would have known it, 
but for gross negligence or wilful abstention from an enquiry or search which 
he ought to have made. It is called ‘imputed’ when information of the fact 
is given to or obtained by a person’s agent, under the circumstances 
mentioned in sec. 229 of the Contract Act. The term ‘constructive notice’, 
however, is frequently used in a larger sense, but not very accurately, so 
as to include what is called ‘imputed notice’, which may itself rest on 
constructive notice, in the English, if not in Anglo-Indian law. 


1. Actual notice.—Actual notice is ‘notice expressly and actually given, 
and brought home to the party directly. The term “actual notice”, however, 
is generally given a wider meaning as embracing two classes, express and 
implied; the former includes all knowledge of a degree above that which 
depends upon collateral inference, or which imposes upon the party the 
further duty of inquiry; the latter imputes knowledge to the party because 
he is shown to be conscious of having the means of knowledge. In this sense 
actual notice is such notice as is positively proved to have been given to 
a party directly and personally, or such as he is presumed to have received 
personally because the evidence within his knowledge was sufficient to put 
him upon inguiry'—Black's Law Dictionary, 6th Ed., p. 1061. 
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The question of actual notice seldom presents any real difficulty, as it 
is a pure question of fact. But neither suspicious circumstances, nor general 
reputation can amount to such notice— West v Reid (1843)2 Hare 249: 12 
LJ Ch 245: 20 Digest (Repl) 339; Greenslade v Dare (1855)20 Beav 284. 
‘For flying reports’, says Lord Keeper Egerton, ‘are many times fables and 
not truth [Gouldsborough, 147, pl. 67}; and Lord St. Leonards broadly lays 
down ‘that a purchaser is not bound to attend to vague rumours or to 
statements by mere strangers, and that a notice in order to be binding must 
proceed from some person interested in the property—Vendors & Pur- 
chasers, p. 755; cf. Barnhardt v Greenshields (1853)9 Moo PC 18, 36: 35 
Digest (Repl) 281. This proposition has, however, been questioned by Dart, 
who thinks that the rule should be stated in a more qualified form, and the 
question of actual notice treated as a question of fact, to be determined on 
the evidence [Dart, pp. 875-76]; for it is one thing to say that mere flying 
reports are not evidence, and another to affirm that a purchaser cannot in 
any case be affected by a deliberate and particular statement of an adverse 
title, unless made by a party interested. It should be added that a notice 
may be effectual, though it may be inaccurate as to the particulars or the 
extent of the interest which is claimed. Nor can an intending purchaser 
escape the effect of actual notice, by showing that no amount of enquiry 
would have disclosed the interest of the claimant, if itis afterwards proved 
that the latter really had an interest in the property—Gobind v Doorga 
(1874)22 WR 248; cf. Gibson v Ingo (1847)6 Hare 124: 20 Digest (Repl) 
351. 


2. Constructive notice.—Constructive notice, however, is a very 
intricate subject, and the law on the point cannot be put into a nutshell. It 
has been roughly defined as knowledge, which the court imputes to a 
person, upon a presumption so strong that it cannot be allowed to be 
rebutted, that the knowledge must have been obtained— Hewitt v Loosemore 
(1851)9 Hare 449, 455. In Black's Law Dictionary implied notice is defined 
as a presumption of fact, relating to what one can learn by reasonable 
inquiry and arises from actual notice of circumstances, and not from 
constructive notice. Or as otherwise defined, implied notice may be said 
to exist where the fact in question lies open to the knowledge of the party, 
so that the exercise of reasonable observation and watchfulness would not 
fall to apprise him of it, although no one has told him of it in so many words. 
This definition, which is, perhaps, not quite faultless, assumes that a person 
is bound to make reasonable enquiries and to draw reasonable inferences 
from facts in his possession, and cannot be allowed to escape from the 
consequences which follow upon notice by merely saying that he did not 
make any such enquiries or draw any such inference. But though the 
circumstances which should call for enquiry may, no doubt, be of infinite 
variety, it may be safely said without laying down any general rule, that they 
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must be of such specific character that the court can place its finger upon 
them, and say that upon such facts some particular enquiry ought to have 
been made. In other words, some specific circumstances should be pointed 
out as the starting-point of an enquiry, which might be expected to lead to 
some result—Ram v McQueen 1872 IA Sup. Vol. 40: 18 WR 166: 11 BLR 
16; Mahomed v Kishori (1895)22 IA 129: ILR 22 Cal 909. It is not enough 
to assert generally that enquiries should have been made, or that a prudent 
man would have made enquiries. 


In Jones v Smith [(1841)1 Hare 43, 55: 11 LJ Ch 83: (1843)1 Ph 244: 
35 Digest (Repl) 599], Wigram, VC, observes: ‘It is scarcely possible to 
declare a priori what shall be deemed constructive notice, because 
unquestionably that which would not affect one man may be abundantly 
sufficient to affect another. But, | believe, | may with sufficient accuracy for 
present purposes assert that the cases in which constructive notice has 
been established resolve themselves into two classes: Firstly, cases in 
which the party charged, has had actual notice that the property in dispute 
was in fact charged, incumbered, or in some way affected, and the court 
has thereupon bound him with constructive notice of facts and instruments 
to a knowledge of which he would have been led by an enquiry after the 
charge, incumbrance, or other circumstances affecting the property of 
which he had actual notice; and, secondly, cases in which the court has 
been satisfied from the evidence before it that the party charged had 
designedly abstained from enquiry for the very purpose of avoiding notice, 
a purpose which, if proved, would clearly show that he had a suspicion of 
the truth, and a fraudulent determination not to learn it. But if there is neither 
on the one hand actual notice that the property is in some way affected, 
nor on the other hand any fraudulent turning away from a knowledge of facts, 
which the res gestae would suggest to a prudent mind, but there is merely 
want of caution as distinguished from fraudulent and wilful blindness, then 
the doctrine of constructive notice will not apply; the purchaser will in eguity 
be considered, as in fact he is, a bona fide purchaser without notice" To the 
above classification must be added cases of gross negligence said in some 
cases to be so gross as to be evidence of fraud and, therefore, to be visited 
with the conseguences of fraud, although morally speaking, the party 
charged may be perfectly innocent; a mode of expression which serves no 
useful purpose, and is open to the criticism which has been made on it, 
that it confounds two things which are clearly opposed to one another, 
carelessness and design. It is on this principle that'a mortgagee, who omits 
to enguire for the title deeds, is postponed in the English law, as stated 
earlier, to a subseguent incumbrancer. 


Now, let us illustrate the operation of the rule of constructive notice by 
a few concrete instances, beginning with two old cases in the English 
reports. 
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Where a purchaser bought with notice of a mortgage which was 
mentioned in his conveyance, he was held to be bound by constructive 
notice of other incumbrances to which the mortgage referred. ‘The mort- 
gage’, says Lord Nottingham, ‘was excepted from the conveyance, and, 
therefore, a purchaser could not be ignorant of the mortgage, which would 
have led him to the other deeds in which, pursued from one to another, the 
whole case must have been discovered to him’—Biscoe v Earl of Bombay 
(1671)1 Ch 291; cf. Coppin v Fernyhaugh (1788)2 Bro CC 291. 


In another case, C, lending money on the security of an estate which 
was already in mortgage to A and B, was informed that the latter had a 
judgment upon the property, but nothing was said about a mortgage. 
Afterwards C got in the legal estate from A and bought the property. It was 
held in a suit by B praying to be let in to redeem the first mortgage, and 
to set aside the sale to C, that notice of the judgment was sufficient to put 
Con enquiry as to Bs actual rights, and was, therefore, equivalent to direct 
notice of the mortgage. ‘Though C has acquired the legal estate is clear 
that before taking his mortgage he knew that B had an honest charge on 
the estate, and even had it been but a judgment it would still have been 
a lien on the land and, therefore, notice of some species of prior 
incumbrance, which would have bound the mortgagee; and it became Cs 
duty to ascertain, as he might have done, the true state of the fact’— Taylor 
v Baker(1818)5 Price 306, 310: 35 Digest (Rep!) 529; Gibson v Ingo (1847)6 
Hare 112, 124: 20 Digest (Repl) 351. 


But mere want of prudence in making enquiry is not of itself sufficient 
to fix a person with notice; the question being not whether he had the means 
of obtaining the knowledge in guestion, but whether his ignorance was due 
to gross or culpable negligence. ‘Where a person has actual notice’, says 
Lord Cranworth in Ware v Lord Egmont [(1854)4 DeG M&G 460, 473; cf. 
Attorney General v Stephens (1855)6 DeG M&G 148], ‘of any matter of fact 
there can be no danger of doing injustice, if he is held to be bound by all 
the consequences of that which he knows to exist. But where he has not 
actual notice, he ought not to be treated as if he had notice, unless the 
circumstances are such as enable the court to say not only that he might 
have acquired, but also that he ought to have acquired, the notice with which 
it is sought to affect him, that he would have acquired it, but for his gross 
negligence in the conduct of the business in question. The question, when 
it is sought to affect a purchaser with constructive notice, is not whether 
he had the means of obtaining, and might by prudent caution have obtained 
the knowledge in question, but whether the not obtaining it was an act of 
gross or culpable negligence'—See also Hunter v Walters 1871 LR 7 Ch 
75. 


Actual notice of a deed being, generally speaking, constructive notice 
of its contents, if a person has notice of a deed which forms part of the chain 


i 
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of title, he will be charged with notice of the contents, though he may have 
been told that the deed did not affect the land. Thus, in England, if a 
purchaser of land, who is bound to examine the title for forty or fifty years 
back has notice of a deed which affects the title, and does not choose to 
make any further enquiry, but relies upon a representation that it does not 
affect the particular transaction with himself, he will be deemed guilty of 
gross negligence within the meaning of the rule, and will be charged not 
only with notice of the contents but also of everything to which the deed 
refers. 


And this brings us to a well-recognised distinction between deeds which 
must affect the property and deeds which may or may not affect it. If an 
instrument comes within the first category, a person is bound to examine 
it at his peril; but not so when it comes within the second category and he 
is told that it does not affect the property—Cf. Jones v Smith (1843)1 Ph 
244: 35 Digest (Repl) 599, with Patman v Harland (1881)17 Ch D 353; 
English & Scottish Mercantile Investment Trust Ltd. v Brunton (1892)2 QB 
700: 62 LJ QB 136: 67 LT 406: 41 WR 133: 8 TLR 772:10 Digest (Reissue) 
826; Sharfudin v Gobind ILR (1902)27 Bom 452: 5 Bom LR 144. But even 
with this qualification, the law of constructive notice, it seems, will not be 
extended to cases where the title to land is not in question—English & 
Scottish Mercantile Investment Trust Ltd. v Brunton (1892)2 QB 700: 62 LJ 
QB 136: 67 LT 406: 41 WR 133: 8 TLR 772: 10 Digest (Reissue) 826. 


(1) Possession of title deeds as notice.—A notice that the title deeds 
are in the possession of a third party is prima facie notice of any charge 
which he may have upon the property—see ante. Similarly, notice that the 
land is in the possession of a person other than the mortgagor is notice 
that such person has some interest in the land— Taylor v Stibbert (1794)2 
Ves Jr 437; James v Lichfield (1869)9 Eq 51; Daniels v Davison (1809)16 
Ves 249; Allen v Anthony (1816)1 Mer 282; Bailey v Richardson (1852)9 
Hare 734; Barnhardt v Greenshields (1853)9 Moo PC 18, 32: 35 Digest 
(Repl) 281; Knight v Bowyer (1857)23 Beav 609: 2 DeG & J 421, 449: 39 
Digest (Repl) 204; Holmes v Powell (1857)8 DeG M&G 572; see also B. 
B. Mitra on Transfer of Property Act, 14th Ed., pp. 33-35; disting. Penny v 
Watts (1848)2 DeG & S 501, where the agreement did not create any right 
to possession. This judgment was not affirmed on appeal, but no opinion 
was expressed on the point under notice [1 MG 150]. For Indian cases, see 
post. But it has been held by the Calcutta High Court that possession in 
order to affect a person with notice must be actual occupation of the land 
(Gunomoni v Bussunt ILR (1889)16 Cal 414, in which such a distinction 
has been made]. The learned judges do not give any reasons for their 
opinion but simply rely upon Barnhardt v Greenshields (1853)9 Moo PC . 
18: 35 Digest (Repl) 281. But this case was examined by the Master of the 
Rolls in Knight v Bowyer [(1857)23 Beav 609: (1858)2 DeG 8 J 421: 27 LJ 
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Ch 521: (1859)4 DeG & J 619: 39 Digest (Repl) 204], where he came to 
the conclusion that it is no authority for such a proposition. In giving 
judgment, the learned judge observed: The case of Barnhardt v Greenshields 
[(1853)9 Moo PC 18: 35 Digest (Repl) 281] was cited for the purpose of 
establishing the proposition, that the rule only applied to the person in actual 
possession of the land, as the terre tenant, but if this were so, it would clearly 
be contrary to reason and common sense, the fact being almost invariable, 
that the actual terre tenant is not the owner, but that the person to whom 
he pays his rent is the owner, and accordingly, when the case is examined, 
it does not establish the proposition sought to be maintained by it; on the 
contrary, the rule of law, as laid down in that case, appears to me to be strictly 
pertinent to the present occasion. It is in these words: “With respect to the 
effect of possession merely, we take the law to be that if there be a tenant- 
in-possession of land, a purchaser is bound by all the equities which the 
tenant could enforce against the vendor, and that the equity of the tenant 
extends not only to interests connected with tenancy, as in Taylor v Stibbert 
[(1794)2 Ves Jr 437], but also to interests under collateral agreements, as 
in Daniels v Davison[(1809)16 Ves 249], Allen v Anthony [(1816)1 Mer 282], 
the principle being the same in both classes of cases, namely, that the 
possession of the tenant is notice that he has some interest in the land, 
and that a purchaser having notice of that fact is bound, according to the 
ordinary rule, either to inquire what that interest is, or to give effect to it, 
whatever it may be.” The judgment then proceeds as follows: “The rule is 
stated in the same way by Sir James Wigram in his elaborate judgment in 
the case of Jones v Smith [(1841)1 Hare 43: 11 LJ Ch 83: (1843)1 Ph 244: 
35 Digest (Repl) 599]. If a person purchases an estate which he knows to 
be in the occupation. of another than the vendor, he is bound by all the 
equities which the party in such occupation may have in the land; and, 
referring to the authorities which | have mentioned, he adds, for possession 
is prima facie evidence of a seisin in fee.” | apprehend that these passages 
do not mean that it applies merely to the person, who, by himself and his 
labourers, tills the land, but that “by the person in occupation” is also meant 
the person who receives the rents'—Knight v Bowyer (1857)23 Beav 609, 
640: (1858)2 DeG & J 421: 27 LJ Ch 521: (1859)4 DeG & J 619: 39 Digest 
(Repl) 204. See also Muncharji v Kongseoo (1869)6 Bom HC Rep OC 59; 
Jeebunissa v Umut (1872)18 WR 151; Hakim v Bejoy (1874)22 WR 8; 
Massim v Shamdoss (1874)22 WR 189; Nungundepa v Hemapa ILR 
(1884)9 Bom 10; Mahammad v Man Sing ILR (1886)9 All 125; Kanayalal 
v Pyrabu ILR (1882)7 Bom 185; Santaya v Narayan ILR (1883)8 Bom 182; 
Jugal v Kartick ILR (1892)21 Cal 116; Ahmedhoy v Balkrishna ILR (1894)19 
Bom 391; Magu v Bholi(1913)19 CLJ 352; disting. Morgan v Government 
of Haiderabad ILR (1888)11 Mad 419; Kondiba v Nana ILR (1903)27 Bom 
408; Sharfudin v Gobind ILR (1902)27 Bom 452: 5 Bom LR 144, where most 
of the cases on the subject are cited; Radha Madhab v Kalpataru (1912)17 
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CLJ 209; Manji v Hoorbai ILR (1910)35 Bom 342, where the defendant had 
no knowledge of the plaintiff's occupation of the house. Cf. Bhikhi v Udit 
ILR (1903)25 All 366. The question was also discussed in Mumford v 
Stohwasser [(1874)18 Eq 556, 562], where Sir George Jessel, MR, held 
that, as the house was undoubtedly in the possession of the tenant of the 
plaintiffs, the defendant had constructive notice of this tenancy and 
consequently notice of the plaintiff's tite—See also Bailey v Richardson 
(1852)9 Hare 734: 35 Digest (Repl) 704; Hamilton v Lyster (1845)7 Ir ER 
560. But where a person found his vendor in possession, and had no reason 
to suppose that he was in possession otherwise than as owner, it was held 
that such possession would afford no notice, either actual or constructive, 
of the title of the person under whom the intended vendor was holding 
possession as a tenant— Moreswar v Duttu ILR (1888)12 Bom 569. Itis true 
that this case has been disapproved of by the Court of Appeal in England, 
but only on the ground that it would not be reasonable to expect a purchaser 
to make an enguiry, which is not advised in any of the textbooks, which 
would be inconsistent with the decisions prior to the Conveyancing Act, and 
has not received countenance from any decision subseguent to that Act 
[Per Vaughan Williams, LJ, in Hunt v Luck (1902)1 Ch 428: 1900-3 All ER 
Rep 295. See Dart, p. 884, et seg. But see Preston on Abstracts, Vol. III, 
p. 400]. This judgment or obiter dictum, for it was not absolutely necessary 
to decide the guestion, cannot, therefore, be safely accepted as law by 
Indian courts. But see Kondiba v Nana ILR (1903)27 Bom 408; Tajudin v 
Gobind (1902)5 Bom LR 144: ILR 27 Bom 452; Bhikhi v Udit ICR (1903)25 
All 367. 


(2) Registration as notice.—There is another class of cases in which 
a person may be affected with constructive notice of a fact by reason of his 
neglect of the usual or recognised means for acquiring such knowledge or 
notice. On this principle, registration may be regarded a notice, but, 
although this is so in America, a different rule obtains in England, where 
registration is not notice by itself—Proctor v Cooper (1853)2 Drew 1; 
Hodgson v Dean (1825)2 Sim & St 221. This is also the law in Ireland — 
In re O'Byrne's Estate 1884 LR 15 Ir 189, 373. It may be noted in passing 
that sec. 15, Yorkshire Registries Act, 1884, was an enactment which the 
gods are supposed to love, for it died the next year — see 48 & 49 Vict., c. 
26, sec. 5]. But if a person actually searches the register, he will be deemed 
to have notice; though, if a search is made only for a particular period, he 
will not be deemed to have notice of any instrument not registered within 
that period—Sugden's Vendors and Purchasers, p. 761; Akhoy v Kanai 
(1912)17 CWN 224; cf. Joshua v Alliance Bank of Simla ILR (1894)22 Cal 
185, 204. The propriety of the English rule has been questioned by some 
learned judges. See in passing Hine v Dodd [(1741)2 Atk 275], but the 
earlier decisions have been adhered to, perhaps, as a learned writer 
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observes, more from the doctrine having become a rule of property than 
from a sense of its intrinsic propriety—Story's Equity, § 402. But registration 
is not, even in America, constructive notice of everything which may be 
contained in the memorial. Thus, if the memorial contains a recital of another 
instrument or fact, it will not be notice either of such instrument or fact— 
Kents Commn., Vol. 4, Part VI, S 58; Lakshman v Dasrat ILR (1880)6 Bom 
168, 190; see also Chuni v Ram ILR (1896)22 Bom 113. 


Lord Redesdale, while admitting that no person thinks of purchasing an 
estate in a register country without searching the registry, was nevertheless 
of opinion that it would be dangerous to treat registration as constructive 
notice, for it must be then taken to be notice of everything that might be 
contained in the memorial, as if the rules touching constructive notice were 
like the laws of nature incapable of modification and inexorable as fate— 
Dunsany v Latouche (1802)1 Sch 8 L 137, 161; see also Underwood v 
Courtown (1804)2 Sch 8 L 41, 64. The solution, however, of the difficulty, 
which was apparently felt by his Lordship to be insuperable, is very simple; 
as the rule that registration is notice need not necessarily involve the 
conseguence that, if a memorial contains a recital of another instrument 
or of a fact, it is notice either of such instrument or of the fact recited in it— 
Sharfudin v Govind ILR (1902)27 Bom 452: 5 Bom LR 144. 


On this guestion, the High Courts in India are divided in opinion. The 
Bombay High Court has consistently followed the American doctrine that 
registration is notice—Lakshman v Dasrat ILR (1880)6 Bom 168; Dundaya 
v Chenbasapa ILR (1883)9 Bom 427; Chintamon v Dareppa ILR (1890)14 
Bom 506; Narayan v Bapu ILR (1892)17 Bom 741; Dina v Nathu ILR 
(1902)26 Bom 538; disting. Sahadev v Shekhpapa ILR (1904)29 Bom 199. 
But the doctrine that registration is constructive notice cannot be so 
extended as to cover unregistered documents, under which the holders of 
registered documents derive title—Sharfudin v Govind ILR (1902)27 Bom 
452: 5 Bom LR 144. The Allahabad High Court, too, holds a purchaser 
affected with notice of a registered instrument if he makes no enquiry 
[Churaman v Balli ILR (1887)9 All 591; see also the cases cited in the next 
note], or is unable to show that anything had been done to mislead him 
or to put him off his guard, it is presumed, by the person who sets up the 
registered instrument— Churaman v BalliILR (1887)9 All 591; cf. Agarchand 
v Rakhma ILR (1888)12 Bom 678; Balmukund v Moti ILR (1893)18 Bom 
444; Dhondo v Balkrishna ILR (1895)20 Bom 291. See also Hamilton v 
Lyster 1845 LR 7 Ir 560. 


The Allahabad High Court, however, seems to have gone too far in 
holding that registration of a subseguent incumbrance is notice to a prior 
incumbrancer. In Janki v Kishen [ILR (1894)16 All 478; see also Matadin 
v Kazim ILR (1891)13 All 432], it is said that a mortgagee will be deemed 
to have notice of a subseguent registered incumbrance affecting the 
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property mortgaged to him, inasmuch as it is the duty of such prior 
mortgagee to search the registry for the record of any such subsequent 
incumbrance, and if he has not done so, he must be taken either to have 
wilfully abstained from an enquiry or search, which he ought to have made 
within the meaning of sec. 3 of the Transfer of Property Act, or to have 
omitted to do an act which a reasonably prudent mortgagee ought to have 
done, and would have done, which act, enquiry or search, would have 
resulted in the disclosure of the existence of the subsequent incumbrance. 


This involves the proposition that registration of a puisne mortgage is 
notice to a prior mortgagee. It is, however, very doubtful whether any 
retrospective effect, so to speak, can be given to the registration of a 
document; for a mortgagee when he registers his own deed secures 
protection for it, and cannot fairly be called upon to search the register from 
time to time to see how the mortgagor has dealt with the equity of 
redemption. In America, where it is settled law that registration is notice, 
no such duty is imposed on a mortgagee. ‘While the law requires every man 
to deal with his own so as not to injure another, it imposes a greater 
obligation on the second mortgagee to take care of his own interests, than 
upon the first mortgagee to take care of them for him. Thus, if the mortgagee 
releases any portion of the mortgaged premises, his security upon the 
remainder for the whole mortgage debt will not be impaired merely because 
there is a subsequent registered mortgage or conveyance of any part of 
the remaining land, if the mortgagee has no notice of it. To make it the duty 
of the first mortgagee to enquire before he acts, lest he may injure some 
one, would be to reverse this rule, and made it his duty to do for the second 
mortgagee what the latter should do for himself’—Jones, 8 562; cf. In re 
O'Byrne's Estate (1884)15 LR Ir 373 (CA). This is the real reason why when 
a mortgagor makes a payment to the mortgagee in good faith without 
knowledge of a registered sub-mortgage the payment is not vitiated on the 
ground that it was made subsequentto the registration of the sub-mortgage, 
though this is not explicitly stated in the judgment, which merely states that 
the Solicitor-General who was concerned to argue in William v Sorrell 
(1799)4 Ves 389: 35 Digest (Repl) 437, that the payment was bad, 
conceded, that though the registration was a species of notice he was 
afraid, it would not be notice for the purpose then in land. See Sahadeb 
v Shekhpapa ILR (1904)29 Bom 199: 6 Bom LR 836. 


In Madras, however, the doctrine that registration is notice is treated as 
an American heresy, which must be carefully eschewed by all orthodox 
followers of the English law—Shan Maun v Madras Building Co. ILR 
(1891)15 Mad 268; disting. Madras etc. Bank v VenkatrangiahILR (1888)12 
Mad 424. The learned judges refuse to enter upon what they call the 
'abstract guestion' of the expedience of the rule, though they admit that 
'much is to be said on both sides', a sentence which involuntarily reminds 
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one of a well-known paper in the Spectator. In Calcutta, the last word has 
not perhaps as yet been spoken. 


In the case of Joshua v Alliance Bank of Simla [ILR (1894)22 Cal 185], 
where the question whether registration is notice was raised, it is said that 
the doctrine of notice must be applied in accordance with, and subject to, 
the definition of notice given in the Transfer of Property Act. This is a perfectly 
harmless proposition, but when the learned judge goes on to say that there 
was not such an ‘abstention from inquiry or search’ on the part of the 
plaintiffs as to fix them with constructive notice, he is treading on debatable 
ground. Justice Sale talks of many things — constructive notice, voluntary 
conveyances, rebutting presumptions of fraud and preventing presump- 
tions of fraud from arising; but the judgment does not give forth any certain 
sound on the abstract question under discussion. 


In a later Calcutta case, however, it was laid down broadly, apparently 
without much argument, that registration is not notice [/nderdawan v Gobind 
ILR (1896)23 Cal 790. See also Preonath v Ashutosh ILR (1899)27 Cal 358: 
4 CWN 490; Bunwari v Ramjee (1902)7 CWN 11. But see Magniram v 
Mehdi ILR (1903)31 Cal 95, 102). Butin another case the question whether 
registration is notice in India is said to be a guestion not of law but of fact— 
Monindra v Troylucko (1898)2 CWN 750. Cf. Bunwari v Ramji (1902)7 CWN 
11. It is suggested that it should be determined in each case whether the 
omission to search the register taken together with the other facts, amounts 
to such gross negligence as to attract the conseguences which result from 
notice; and it is added that this test may, perhaps, reconcile the authorities 
with one another. But it is doubtful whether this remark can be treated as 
anything better than a pious opinion. Of one thing, however, it is confident. 
The adoption of the proposed test would inevitably lead to much perjury 
and litigation. The guestion has now been practically set at rest by the Privy 
`- Council — Mahomed v Ambika (1912)39 IA 68, 82: ILR 39 Cal 527, 556; 
Het Ram v Shadi (1918)45 IA 130: ILR 40 All 407. 


Before dismissing the subject of constructive notice, it may be mentioned 
that the doctrine is thought by many competent lawyers to have been 
pushed to its extreme limits in England; and in India, where the art of 
conveyancing is still in a rudimentary state, too great caution cannot be 
exercised in its application—Doorga v Baney ILR (1881)7 Cal 199. As to 
the application of the doctrine to purchasers at execution sales, see 
Radhamadhab v Kalpatarau (1912)17 CLJ 209; Akhoy v Corporation ILR 
(1914)42 Cal 625. In a case in the House of Lords, Lord Watson said he 
had the greatest distrust of the ‘constructive principle’, and Lord Bramwell, 
who was remarkable for plain speaking, said that ‘constructive corruption’ 
and similar expressions are only used by persons who have a desire to bring 
about a certain result, and do not know how to do so, by the use of ordinary 
and intelligible expressions—Adams v Great North of Scotland Ry. Co.1891 
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AC 46, 47, 48. There was thus a good deal of truth in the ironical remark 
of Lord Bowen, who spoke of bringing to a case a mind which had not been 
hardened or sophisticated by familiarity with cases of constructive notice. 
But the minds of very few equity lawyers are in this primitive condition. 


It was solemnly argued not very long ago in an English case that if the 
solicitor had examined the deed with very great accuracy — if he had 
minutely examined the maps — if he had minutely examined all the recitals 
in all the deeds showing the devolution and the deductions from the 
previous title — he would have been led to the discovery, that there were 
certain inconsistencies in the deeds, that a man was professing to convey 
under a title which, when carefully examined, did not include the whole of 
the property; and that if he had gone further, and made further enquiries, 
it was possible or probable he might have learnt that there had been a sale 
by auction. Starting from this point, it was contended, he would have learnt 
something more which, again if used as a fresh starting-point, would have 
led him to the discovery of the alleged fraud. But this refined argument found 
very little favour with the court, Lord Justice James remarking that the 
proper place for it would be in some satirical work ridiculing by clever 
exaggerations the doctrines of the Court of Chancery—Hunter v Walters 
1871 LR 7 Ch 75, 85. 


Constructive notice, says Sir Frederick Pollock, is anathema to men of 
business as it creates insecurity in all their dealings; and this is the reason 
why the decision of the House of Lords in the case of Earl of Sheffield v 
London etc. Bank [(1888)13 App Cas 333; practically overruled in London 
Jt. Stock Bank v Simmons 1892 AC 201] was received by the banking world 
with murmurs both loud and deep. But the doctrine is said to be essential 
to an ideal system of law, though it is added that the standard of intelligence 
should not be fixed too high, nor persons put on too close enquiry—13 LQR 
340. See also the remarks of Lord Esher, MR, in English & Scottish 
Mercantile Investment Trust Ltd. v Brunton (1892)2 QB 708: 62 LJ QB 136: 
67 LT 406: 8 TLR 772: 10 Digest (Reissue) 826. But it is doubtful whether 
any legal fiction is an essential part of jurisprudence. Recklessness or 
negligence may be followed by certain penalties; but it is surely not 
necessary to invent a legal fiction for that purpose, though it is not denied 
that it may be sometimes a compendious mode of expressing a legal 
formula. 


The term “notice” has been defined in sec. 2 of the Transfer of Property. 
This section, inter alia, provides that a peson is said to have notice of a fact 
when but for wilful abstention from an enquiry or search which he ought 
to make, or gross negligence, he would have known it. The Amending Act 
XX 1929 has suplemented the definition of notice’ by three Explanations. 
Explanation | supersedes the earlier view that registration is not notice. The 
object of Explanation | is to protect the interests of persons who have 
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acquired a good title under a previous registered document. The Explana- 
tion, however, does not alter or modify the criminal liability of a party who 
deliberately suppressed material facts—Kuldip v State AIR 1954 Punj 31. 


Registration of a document transferring interest in immovable property 
amounts to notice only for such persons, who acquire such property later 
than the date of registration of the document; registration of document 
subsequently could not be a notice for a person, who had previously 
purchased the land—Suthara v Bibi Samsunisha 1997 AIHC 1751 (Pat). 


Registration of an instrument is notice to a person before he deals with 
the property. But after he has dealt with the property, any subsequent 
registration of a document would not affect him—Dinkar v GanpatAIR 1981 
Bom 190. 


Unless there are circumstances raising a presumption, the mere fact that 
the deed was registered did not fix the plaintiff with the knowledge of its 
execution on a certain date—Teja Singh v Hamir Singh AIR 1952 Pepsu 
31. The Patna High Court has held in Bhimraj Banshidhar v C.I.T. (AIR 1955 
Pat 172] that the registration of a firm is notice to all parties concerned, 
including creditors. 


If a charge is registered but the particulars are not entered on the index 
under sec. 55, Registration Act, there is no constructive notice of the 
charge—Raichand Gulabchand v Dattatraya Shankar Mote AIR 1964 Bom 
| 


Where by mistake a prior mortgage was recorded in Book IV and not 
in Book | and the subseguent mortgagee wilfully abstained from making 
inguiries in the registration office, he would be deemed to have constructive 
notice of the prior mortgage—Varadaraja v Kailasam AIR 1947 Mad 175. 


Registration of a document whose registration is compulsory, amounts 
to notice. If a partition is effected bv a registered instrument, it will not 
amount to notice within the meaning of Explanation l, because registration 
is not compulsory in the case of partition—Hirendra Nath v Rajendra AIR 
1974 Gau 43, 45. 


Registration is for some purposes, but it cannot be treated as notice for 
the purpose of vitiating payments made by a mortgagor to his mortgagee 
without actual notice of the sub-mortgage— Sahadev v Shekh Papa Miya 
29 Bom 199 (202) following William v Sorrell (1799)4 Ves 389; Prabhu v 
Chatter AIR 1925 All 557. The creation and registration of a simple 
mortgage deed by a tenant-in-common over joint property cannot by itself 
be deemed to be a notice to the other tenants-in-common—Ameer Bibi v 
Chhinnammal AIR 1968 Mad 83. 


(3) Possession as notice.—Explanation II has settled the dispute, if 
there be any. Even prior to this amendment, the law as declared in decided 
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cases, was that when a person has purchased property from the owner 
knowing that it is in the possession of another, he is under a duty to inquire 
into the nature of that possession and in the absence of such inquiry 
knowledge of title under which possession is held, should be attributed to 
the purchaser—Mimidi Reddy v Salla Subbi Reddy AIR 1954 AP 20. The 
leading case on the subject is—Daniels v Davision (1809)16 Ves Jun 
249(B). The Supreme Court in R.K. Mohammed v Hajee C. Abdul [AIR 2001 
SC 1658] has approved the above view. Unless the purchaser makes any 
inquiry, the actual possession of a person itself is deemed or constructive 
notice of the title, if any, of a person who is for the time being in actual 
possession thereof. See also Govinddas v Shantibai AIR 1972 SC 1520: 
(1973)3 SCC 418. 


Possession being prima facie evidence of title and also the only visible 
badge of ownership, a man in possession is entitled to impute knowledge 
of that possession to all who may have to deal with any interest in the 
property, and persons so dealing cannot be heard to deny notice of the title 
under which the possession is held—Barnhart v Greenshields 9 Moo PC 
18; Holmes v Powell 8 De G M&G 572. 


Possession amounts to notice of such title as the person in possession 
may have, and any other person who takes a mortgage or other charge upon 
or purchases or takes a lease of the immovable property without ascertain- 
ing the nature and extent of the claim or interest of the person in possession 
does so at his own risk—Lakshman Das v Basrat 6 Bom 168 (188); 
Shartuddin v Govind 27 Bom 452 (470); Jugal Kishore v Kartic 21 Cal 116 
(120); Kondiba v Nana 27 Bom 408; Bisheshar v Muirhead 14 All 362 (364); 
Shobhagchand v Bhaichand 6 Bom 193. Title includes the right arising out 
of part performance under sec. 53A— Ramkrishna Singh v Mahadei Haluai 
AIR 1965 Pat 467; Mahadeo Keshav Langarkar v Shamrao Balwant 
Kesarkar (1971)73 Bom LR 454. lf the property to be sold is not in the 
possession of the vendor but of another person, it is the duty of the 
purchaser to make enguiries from that person, and he is bound by all the 
equities which the party in possession may have in the property —Balchand 
v Bulaki AIR 1929 Pat 284; Pravathathammal v Sivasankara AIR 1952 Mad 
265; Faki Ibrahim v Faki Gulam AIR 1921 Bom 459. 


‘If a purchaser or a mortgagee had notice that the vendor or mortgagor 
is not in possession of the property, he must make inquiries of the person 
in possession—of the tenant who is in possession—and find out from him 
what his rights are. And if he does not choose to do that, then whatever 
title he acquires as purchaser or mortgagee will be subject to the right of 
the tenant in possession’—per Vaughan Williams, LJ, in Hunt v Luck 
(1902)1 Ch 428; see also Jones v Smith 1 Hare 43 (60); Barnhart v 
Greenshields 9 Moo PC 18; Tiloke Chand v Beattie & Co. AiR 1926 Cal 
204; Baburam v Madhab 40 Cal 565; Daniels v Davidson (1809)16 Ves 247. 
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Constructive notice of all the rights of the person in possession of a property 
sold or mortgaged is to be imputed to the purchaser or mortgagee of that 
property who made no enquiry of the person in occupation. But the unknown 
occupation of a portion of the premises by a tenant or other person does 
not put the purchaser or mortgagee on inquiry as to the possible right of 
the occupier over the remainder of the premises—Parthasarathy v 
Subbarayya AIR 1924 Mad 67 (69). The possession by a person, who 
entered into an agreement for the purchase of the land, of a portion of the 
land, does not, however, amount to constructive notice of the agreement 
to subsequent purchasers in respect of the entire property—Hari Charan 
v Kaula (1917) 2 PLJ 513: 40 IC 142. 


Where a prior usufructuary mortgagee was in possession under an 
unregistered instrument, which was not compulsorily registrable, a subse- 
quent mortgagee under a registered instrument must be presumed to have 
had notice of such possession, and could not claim priority over the holder 
of the unregistered instrument—Bhiki Rai v Udit Narain 25 All 366 (370); 
Krishnamma v Suranna 16 Mad 148 (170). 


‘There is no authority for the proposition that notice of a tenancy is notice 
of the title of the lessor [Hunt v Luck (1901)1 Ch 45]; or that a purchaser 
neglecting to inquire into the title of the occupier is affected by any other 
equities than those which such occupier may insist on'—Barnhart v 
Greenshields 9 Moo PC 18; Smith v Jones (1954)2 All ER 823; Gunamoni 
v Bussunt Kumari 16 Cal 414. If the mortgagor under a usufructuary 
mortgage remains in possession as the tenant of the mortgagee and agrees 
to sell the mortgaged land to the mortgagee but in breach of the agreement 
sells to a third party, it cannot be said that the purchaser had constructive 
notice of the agreement to sell to the mortgagee—Aadha Rai v Ram Rekha 
Rai AIR 1964 Pat 144. Where a monthly tenant is in possession, a 
subsequent purchaser cannot be charged with the notice of a contract of 
sale in favour of the monthly tenant—Muralidhar Marwari v Lalit Mohan 
Sahu AIR 1962 Orissa 86; Shiv Dayal v Sumitra Devi 1960 Raj LRW 103. 


In a benami purchase if the real owner has all along remained in 
possession and enjoyment of the property, that circumstance is construc- 
tive notice of the benami nature of the transaction—Ram Sarup v Maya 
Sankar 46 PR 1918, 43 IC 556. 


When an immovable property is in the possession of a trespasser, the 
question of notice by possession does not arise—Chanan Singh v Sham 
Lal AIR 1950 Pepsu 34. 


In a suit for specific performance of contract against vendor alleging 
earlier agreement with the vendor, the purchaser alleged that the agree- 
ment was entered into at a place far away from the suit land. Moreover, the 
plaintiff was not in possession of the said land. A person is said to have 
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notice of a fact when he actually knows that fact, or when, but for wilful 
abstention from an enquiry or search which he ought to have made or for 
gross negligence, he would have known it. There was no express knowl- 
edge in this case. When the purchaser had not the slightest idea or 
suspicion of any earlier agreement or charge over the said plot of anybody 
else, it cannot be said that there was wilful abstention or gross negligence 
on the part of the purchaser—Hark Chand v Sohanraj AIR 1990 Raj 109. 


When the previous purchaser was in possession, subsequent purchaser 
would be deemed to be a non-bona fide purchaser with notice—Rambilas 
v Bishwamuni AIR 1978 SC 1094. 


Possession, in order to be equivalent to notice, must be actual and not 
merely constructive—Chunilal v Ram Chandra 22 Bom 213; Moreswar v 
Dalta 12 Bom 569. 


3. Imputed notice.—Let us now discuss imputed notice, which means 
notice given to an agent, or knowledge acquired by him in the course of 
transacting the business of his principal. The principle on which the doctrine 
rests seems to be that the agent is the alter ego of the principal, who stands 
in precisely the same position as the agent in the transaction, so that the 
knowledge of one is the knowledge of the other. Some lawyers are, however, 
inclined to think that the doctrine of imputed notice rests upon the 
presumption that the agent would communicate to his principal whatever 
he knows himself. See the observations of Kindersley, VC, in Boursot v 
Savage [(1866)2 Eq 134, 142]. But see the remarks of Privy Council in 
Rampal v Balbhaddar [(1902)29 IA 203: ILR 25 All 1, 17]. If this is the true 
foundation of the doctrine, its application should be excluded, whenever the 
interest of the agent is in conflict with his duty. But that we know is not the 
law—Bradley v Riches (1878)9 Ch D 189: 47 LJ Ch 811: 38 LT 810: 35 
Digest (Repl) 536; cf. Rolland v Hart 1871 LR 6 Ch 678. 


And this brings us to sec. 229 of the Contract Act, which says, ‘any notice : 
given to, or information obtained by, the agent, provided it be given or 
obtained in the course of the business transacted by him for the principal 
shall, as between the principal and third parties, have the same legal 
consequence as if it had been given to, or obtained by, the principal. It is, 
thus, clear that knowledge acquired by an agent in one transaction cannot 
affect the principal in another transaction with notice—Cf. Cousins, in re 
(1886)31 Ch D 671: 55 LJ Ch 662: 54 LT 376: 35 Digest (Rep!) 533, a case 
under sec. 3, sub-sec. (1), clause (2) of the Conveyancing Act. The old cases 
collected in Fuller v Benett (1843)2 Hare 394, with their refinements are 
no longer law. On the other hand, it is equally clear that the principal will 
be affected with notice, though it may be against the agent's interest to 
communicate his knowledge. But when a solicitor is himself the mortgagor, 
and no other professional man is employed in the transaction, the solicitor 
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will not be considered as the agent of the mortgagee so as to affect him 
with notice of facts within the mortgagor's knowledge, unless there is some 
consent on the part of the mortgagee to constitute the relation—Espin v 
Pemberton (1859)3 DeG & J 547: 28 LJ Ch 311: 40 Digest (Rep!) 179. 


The only point which seems to be left doubtful is whether an exception 
may not be made, where the agent is implicated in a fraud, the knowledge 
of which he would naturally keep back from his employer. In England, such 
knowledge was never imputed to the principal, and the Conveyancing Act 
has apparently made no change in the law in this respect. Thus, in a case 
decided in 1868, where a solicitor was informed of the existence of a 
settlement, but said that he should not communicate it to his client, as it 
might make him feel nervous about advancing his money, it was held that 
knowledge of such settlement could riot be imputed to the client, without 
sanctioning a scheme to rob a man by colluding with his solicitor— Sharpe 
v Foy 1868 LR 4 Ch 35. See also Kennedy v Green (1834)3 Myl & K 699: 
1824-34 All ER Rep 727; Thompson v Cartwright (1863)33 Beav 178: 35 
Digest (Repl) 535; Waldy v Gray (1875)20 Eq 238: 35 Digest (Repl) 535; 
Hormasji v Mankuvarbai (1875)12 Bom HC 262; Cave v Cave (1880)15 Ch 
D 639: 35 Digest (Repl) 513; Kettlewell v Watson (1882)21 Ch D 685: 
(1884)26 Ch D 501 (CA): 35 Digest (Repl) 548; Fitzory Steel Co., in re 
(1884)50 LT 144; Texas Co. v Bombay etc. ILR (1919)44 Bom 139; disting. 
Atterbury v Wallis (1856)8 DeG M&G 454; Rolland v Hart 1871 LR 6 Ch 
678. 


It is scarcely necessary to point out that If a person is employed to do 
some purely ministerial act connected with a transaction, he does not 
become the agent of the person by whom he is employed so as to affect 
the latter with notice of anything within the knowledge of the former— Wyllie 
v Pollen (1849)3 DeG J&S 596: 32 LJ Ch 782: 35 Digest (Repl) 509; see 
also Kettiewell v Watson (1884)26 Ch D 501, 508: 35 Digest (Repl) 548. 


It is settled law that, although a purchaser may be affected by notice, 
yet a person purchasing from him bona fide and without notice. will not be 
bound by it. A person with notice may also safely purchase from a person 
who bought without notice. A bona fide purchaser without notice of a prior 
claim clears the title of that claim once for all: and the chain of notice once 
broken cannot be restored by a subsequent purchaser having notice—2 
LOR 414. The reason of this apparent anomaly is that it prevents the 
stagnation of property, for without such protection a bona fide purchaser 
without notice would not be able freely and completely to dispose of the 
property innocently acquired by him. And on the same ground, a subse- 
quent purchaser, however remote, although with notice, will be protected. 
The bona fide purchaser of an estate for value, as it has been often said, 
purges away the equity from the estate in the hands of all persons claiming 
under him for value, with the exception, however, of the original party, whose 
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conscience is affected by the notice— Dayal v Jivraj ILR (1875)1 Bom 237; 
Raju v Krishna ILR (1877)2 Bom 273, 292; cf. Sarat v Gopal ILR (1892)20 
Cal 296: 19 A 203. For the English law on the subject, see Sugden, pp. 395, 
753. See also Barrow's case (1880)14 Ch D 432, 445; disting. Carter v 
Carter (1857)3 K8J 617: 27 LJ Ch 74: 35 Digest (Repl) 540. 


In the English law, however, an equitable incumbrancer cannot under 
any circumstances give his assignee a better right than that possessed by 
himself, the protection given by the law to a person who takes without notice 
being confined to a transferee of the legal title. Where, therefore, there were 
three successive mortgages to A, Band C, and C, who had notice of Bs 
mortgage, registered before him, and then assigned to D, who had no notice 
of Bs mortgage, D was held not to have priority over B—Ford v White 
(1852)16 Beav 120: 35 Digest (Repl) 516. 


The law as to when notice to an agent amounts to notice to the principal 
has been amended by Explanation III. 


To affect the principal with notice, five things are necessary: 
(a) The agent must have received the notice during the agency; 
(b) the knowledge must come to him as agent; 
(c) it must be in the same transaction; 
(d) it must be material to the transaction; and 


(e) it must not have been fraudulently withheld from the principal— 
Kettlewell v Watson 21 Ch D 685 (706). 


Therefore, knowledge of an agent, not acguired in the matter for which 
he was agent, cannot be imputed to a principal and such knowledge cannot 
be used for upsetting a transaction of a date before the agency com- 
menced— Chabildas v Dayal Mowji 31 Bom 566 (PC): 34 IC 179; see also 
Illus. (b) to sec. 229, Contract Act. 


A notice to an agent is notice to the principal— Akshoylingam v Ramayya 
AIR 1929 Mad 426. ‘It would be a pretty harsh thing’, observed Lord 
Hardwick, 'to affect the lender of the money with all kinds of knowledge the 
agent may have of the title of the borrower; but still | will not lay it down, 
as a general rule, that where the same person is concerned for the 
mortgagor and mortgagee, that notice to such person will not be good 
constructive notice to the mortgagee'—Warrick v Warrick 3 Atk 291 (294). 


The information to a pleader engaged only for a previous suit and 
obtained by him during the pendency of that litigation cannot be said to be 
information to his employer or to his authorized agent— Prakash v Birendra 
AIR 1933 Oudh 333 (340). : 


The principle qui facit per alium facit per se—he who acts through 
another is deemed to act in person—is a sound one, otherwise notice would 
be avoided in every case by employing agents. 
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Notice to agent is notice to principal. Notice received by the agent must 
be in the course of business transacted by him for the principal— State of 
Orissa v Goenka Investment AIR 1983 Cut 438. 


Notice to the agent is 'not a mere guestion of constructive notice or 
inference of fact, but a rule of law which imputes the knowledge of the agent 
to the principal or, in other words, the agency extends to receiving notice 
on behalf of his principal, of whatever is material to be stated in the course 
of the proceedings'—Rampa!/ v Balbhaddar Singh 25 All 1 (PC) wherein 
the Privy Council discussed the rule laid down in sec. 229 of the Contract 
Act. 


The law relaing to notice to the agent as formulated in Explanation III 
is subject to the following exception, namely, where the act done by the 
agent is such as cannot be said to be done by him in his character of agent, 
but it is done by him in the character of a party to an independent fraud 
on his principal, that is not to be imputed to the principal as an act done 
by his agent—Cave v Cave 15 Ch D 639 (644); see also Texas & Co. v 
Bombay Banking Co. 44 Bom 139 (PC). 


Other limitations of binding nature of the imputed notice are: Notice must 
be received by the agent— 


(ù) during the agency; 
(ii) in his capacity as an agent; 
(iii) in the course of his agency; and 


(iv) in a matter material to his agency business, that is, the knowledge 
derived from the notice must be material to the business for which 
the agent was employed. 


Fraudulent concealment or representation on the part of the agent 
exempts the principal from the rigour of imputed notice. 


4. Attestation, if amounts to notice.—A witness subscribing to a deed 
does not know the contents of the deed, for a witness in practice is not privy 
to the contents of the deed—Hopkins v Amery 2 Gif 212; Beckett v Cordley 
1 Ves J 55. Therefore, attestation of a document does not by itself import 
consent to or knowledge of the contents of the document, nor fix him with 
notice of its provisions—Mollaya v Krishnaswami AIR 1925 Mad 95; Rama 
Aiyar v Narayanasami AIR 1926 Mad 609; Bepin Behari v Trailokya AIR 
1927 Cal 933; Tarabaz v Nanak Chand AIR 1932 Lah 566; Hamidmiya v 
Nagindas AIR 1933 Bom 217 (220); Bang Chandra v Jagat44 Cal 186 (199) 
(PC)]. For, if such people were to be held bound by an instrument which 
they so subscribe to, it must be a dangerous thing to witness any other man’s 
signature—per Garth, C.J., in Ram Chunder v Hari Das 9 Cal 463 (468); 
Abhoy Churn v Attarmani 13 CWN 931:3 IC 415; Tarabaz v Nanak Chand 
AIR 1932 Lah 566; Abdul v Abdu/ AIR 1933 Mad 715. But where the attestor 
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was present throughout the transaction and attested the deed after hearing 
its contents, he must be fixed with notice of its contents, and cannot 
afterwards challenge the right of the transferee—Bhagwat Rai v Gorakh 
AIR 1934 Pat 93 (95); Abdul v Abdul AIR 1933 Mad 715. 


(i) Loss of Priority by Res Judicata 


Priority may be lost by the rule of res judicata. A prior mortgagee is not 
a necessary party to a puisne mortgagee's suit. In case he is made a party 
and the priority of his mortgage is impugned, the prior mortgagee is bound 
to assert his rights as a senior mortgagee. But if he omits to do so, he 
preciudes himself from claiming priority for his mortgage over the plaintiffs’ 
in a subsequent suit of his own—Sri Gopal v Prithi Singh 29 IA 118: ILR 
(1902)24 All 429 (PC); Md. Ibrahim v Ambika Prasad 39 IA 68: ILR 39 Cal 
527 (PC). And this is due to the principle of constructive res judicata. If he 
takes up the challenge and fails to establish the priority of his own mortgage, 
he cannot reagitate the question in execution proceedings—Central Co- 
operative Bank v Kashi Sahu AIR 1941 Pat 243. Art. 62 of the Limitation 
Act, 1963 also operates. 


(j) Unaffected Liabilities 


1. Mortgagor.—it should be noted that questions of priority arise only 
between successive mortgagees and do not affect the liability of the 
mortgagor. And the Privy Council case of Padarath Halwai v Ram Nain [AIR 
1915 PC 21: 42 IA 163: ILR (1915)37 All 174] shows this. In this case there 
was a first mortgage of villages A and Bto S; a second mortgage of village 
A to L; a third mortgage of villages A and B to S for the dues on the first 
mortgage and a further advance; and a fourth mortgage of village A to L. 
Thereafter L sued on the second and fourth mortgages to sell the village 
A and made Sa party to the suit. The court through inadvertence ignored 
the priority of the first mortgagee S and directed the payment of the second 
mortgagee first out of the sale proceeds of the village A, thereafter of the 
first and then of the fourth. In the result the second mortgage was fully 
satisfied, but the first mortgage partially. And the fourth mortgage was not 
satisfied at all and village B was sold under a personal decree under sec. 
90 and purchased by P. At this S sued on his third mortgage and the 
purchaser P contended that village B had been relieved of all the liabilities 
due on the first mortgage, since S did not insist on his priority in respect 
of that mortgage. 


The Privy Council agreed that S could have protected his interest had 
he appealed against the decree of the subordinate judge. However, this did 
not disentitle him to recover his full dues in the suit. P as a purchaser of 
the equity of redemption, had stepped into the shoes of the mortgagor and, 
as such, his liability was, according to the Privy Council, not affected by 
S losing his priority owing to the erroneous order of the court. 
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2. Purchaser.—Section 78 does not affect the liability of a purchaser, 
since it applies in cases of successive mortgages and not to the case of 
a mortgagee and a subsequent purchaser—Sitaram v Raj Narayan AIR 
1934 Oudh 283: 150 IC 145; Padarath Halwai v Ram Nain AIR 1919 PC 
21.Where a mortgagee had paid only a part of the mortgage money at the 
time of the execution of the deed and the remainder after the mortgagor 
had sold a portion of the mortgaged property to a third party, it was held 
that the purchaser was only liable for the advances made prior to his 
purchase—Subraya v Ganpa ILR (1911)35 Bom 395. 


(k) Mortgage to Secure Further Advances 


Let us now discuss the question of the priority of a mortgage to secure 
further advances which is now regulated by the provisions of sec. 79 of the 
Transfer of Property Act. That section says: ‘If a mortgage made to secure 
future advances, the performance of an engagement or the balance of a 
running account express the maximum to be secured thereby, a subse- 
quent mortgage of the same property shall, if made with notice of the prior 
mortgage, be postponed to the prior mortgage in respect of all advances 
or debits not exceeding the maximum, though made or allowed with notice 
of the subsequent mortgage’ 


These provisions enable a mortgagee, who is not under any obligation 
to make further advances, and who may never make them claim priority 
in the event of his making such advances at some future date, over a 
subsequent mortgagee with notice of the prior mortgage. They thus take 
away from the mortgagor liberty to borrow money on easier terms from 
anybody else ready to lend it, on the security of what remains to him, subject 
to the priority of the first mortgagee only for advances already made by him. 


But to hold the mortgagor bound, and leave the mortgagee free to make 
any advance or not is such guestionable justice, that out of deference to 
the legislature we might have read sec. 79 of the Transfer of Property Act, 
as confined only to cases in which the mortgagee has entered into a binding 
contract to make further advances. But it is impossible to do so; for on such 
a construction, the prior mortgagee, though bound by his covenant, would 
be postponed to a subseguent mortgagee who makes advances without 
notice of the prior mortgage, which would be obviously unjust. Lord 
Halsbury tells us that all devout lawyers are bound to proceed upon the 
assumption that the legislature is an ideal person that does not make 
mistakes— Commissioners for Special Purposes of Income Tax v Pemsel 
1891 AC 549. But some of the provisions in the Indian Codes, it must be 
admitted, are rather trying to the legal faith. 


1. The rule in England.—in England, the law is now settled by the 
judgment of the House of Lords in Hopkinson v Rolt[(1861)9 HLC 514: 35 
Digest (Repl) 498. Cf. Daun v City etc. Brewery Co.(1869)8 Eq 155; Menzies 
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v Lightfoot (1871)11 Eq 459, in which the rule was not allowed to be 
overridden by an alleged trade custom, though the facts were somewhat 
peculiar; and for the application of the principle to the case of a continuing 
guarantee, see Burgess v Eve 1872 LR 13 Eq 450], which lays down that 
the first mortgagee should be postponed in respect of any advances made 
by him after notice of a subsequent incumbrance. The principle which 
underlies their Lordships’ judgment is that it is quite optional with the prior 
mortgagee to make or refuse to make any further advance, and he should 
not be permitted by any voluntary addition to the amount of his advance 
to affect the rights of the puisne incumbrancer who acquires his security 
on the property as it exists. The first mortgagee is secure as to all pastloans 
and is not under any obligation to make any further advances. All he has 
to do is to hold his hand, when asked for a further loan. A bargain that a 
company should have a first and permanent lien upon every share for all 
debts due from the holder of the share, would not prevent a shareholder 
from obtaining a further advance from a second pledgee who would be 
entitled to priority in respect of advances made by the company, after notice 
of his security. But the lien of a company on the shares of a member for 
any money which may become due from him by virtue of his contract of 
membership will, it seems, be entitied to priority over a charge created by 
the shareholder, on the same principle on which an assignee of a share 
in a partnership takes only what the partner is entitled to, when he is paid 
out. But no such priority can be c!uimed in respect of transactions which 
the company need not engage in, unless it chooses — Bradford Banking 
Co. v Briggs (1886)12 App Cas 29; see also Bank of Africa v Salisbury ete. 
1892 AC 281; Lindley on Partnership, p.397; Lindley on Companies, p. 639. 


It follows, a multo fortiori, to use the words of Lord Blackburn, that a 
purchaser of the equity of redemption will not be bound by any subsequent 
advances made after his purchase—London & County Banking Co. v 
Ratcliffe (1881)6 App Cas 722: 1881-5 Ali ER Rep 486. And according to 
a Bombay case, not decided under the Transfer of Property Act, he is not 
even obliged to give any notice of the assignment [Govind v Ravji ILR 
(1887)12 Bom 33; but see the speech of Lord Blackburn in London & County 
Banking Co. v Ratcliffe (1881)6 App Cas 722: 1881-5 All ER Rep 486; a/so 
see Sugden, p. 196. In Subraya v Ganpa ILR (1911)35 Bom 395, the 
mortgagee paid only a part of the mortgage money at the time of the 
mortgage and the remainder was paid after the mortgagor had sold a 
portion of the mortgaged property to a third person; it was held that the 
mortgage could be enforced against the purchaser only for the amount 
previously advanced], though he may be precluded by his conduct from 
disputing the right of the mortgagee to treat subsequent advances made 
to the mortgagor as included in his security. Thus, if he stands by and allows 
the mortgagee to make further advances to the mortgagor under the 
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impression that the latter is still the owner of the equity of redemption, he 
cannot redeem except on payment of the whole amount due to the 
mortgagee—Govind v Ravji ILR (1887)12 Bom 33. The leading case on the 
point in America is Shirras v Caig [7 Cranch 34: 3 L Ed 260, cited in 
Pomeroy's Notes to § 1197] in which it was held by the U.S. Supreme Court 
that where the mortgagees had made advances after a conveyance of the 
land to the defendants, but without notice of such conveyance, the 
mortgage creates a valid lien upon land against the defendants as a security 
for such advances. Chief Justice Marshall said that the mortgage was a 
security for ‘the payment of debts still remaining due to them, which were 
either due at the date of the mortgage or were afterwards contracted upon 
its faith either by advances actually made or incurred prior to the receipt 
of actual notice of the subsequent title of the defendants’. 


The decision of the House of Lords in Hopkinson v Rolti(1861)9 HLC 
514: 35 Digest (P2p!) 498] does not rest upon any rule or practice of English 
conveyancing but upon natural justice, and is therefore as applicable to the 
law of Scotland as it is to the law of England— Union Bank of Scotland v 
National Bank of Scotland (1886)12 App Cas 53: 35 Digest (Repl) 500. It 
has also been accepted as good law both in Ireland and America— 
Macnamara's Estate, inre(1883)13LR Ir 158; Keogh's Estate, inre(1895)1 
ir R 201; Jones, § 369. But the framers of the Transfer of Property Act seem 
to have been under the impression that it was not adopted to a Code meant 
for the topics and, in India, the position of the unhappy mortgagor reminds 
one of Sterne's starling. He cannot get out. For, even assuming that 
registration of the prior security would not, of itself, operate as notice, the 
mortgagor can contract a fresh loan on the security of his property only by 
concealing the prior incumbrance. He would probably find it equally difficult 
to sell his equity of redemption, as itis by no means an untenable conclusion 
that the mortgagee may go on making advances to the mortgagor for which 
he may claim priority, though he knows that the property no longer belongs 
to him. 


2. The rule in the Transfer of Property Act 


(1) Critigue.—The provisions of the Indian Act are apparently based on 
the dissentient judgment of Lord Cranworth in Hopkinson v Rolt [(1861)9 
HLC 514, 540: 35 Digest (Repl) 498] who thought that the point was 
concluded by authority and brushed aside the question of hardship with the 
remark that mortgages are but contracts; and when once the rights of 
parties under them are defined and understood, it is impossible ‘to say that 
any rule regulating their priority is unjust’. ‘If’, observed his Lordship, ‘the 
law is once laid down and understood, that a person advancing money on 
a second mortgage, with notice of a prior mortgage covering future as well 
as present debts, will be postponed to the first mortgagee, to the whole 
extent covered or capable of being covered by the prior security, he has 
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nothing to complain of. He is aware when he advances his money of the 
imperfect nature of the security and acts at his peril? 


Now, his Lordship may be right in saying that when the rights of parties 
under contracts are defined and understood, it is impossible to say that any 
rule regulating their priority is unjust. Indeed, in one sense, as Hobbes said 
long ago, no law is unjust. But when Lord Cranworth speaks of the second 
mortgagee advancing the money at his peril, he seems to forget that the 
mortgagor has the right to borrow in the cheapest market, and a rule which 
should prevent him from doing so without interfering with the right of the 
prior mortgagee would be generally regarded as unjust at least by 
businessmen, whose transactions the law is intended to control. Lawyers, 
however, it has been truly remarked, are frequently in danger of forgetting 
that law was made for man and not man for the law. ‘It is therefore well’, 
as Sir Frederick Pollock says, ‘to bring legal decisions to the touchstone 
of the lay understanding because lawyer's philosophy is too much that of 
Pope, that “whatever is, is right”. 


The dissentient judgment of Lord Cranworth is based on the law which 
is supposed to have been laid down and often acted upon by the Court of 
Chancery. But no such rule had ever been laid down or acted upon by Indian 
courts before the Transfer of Property Act, 1882 was passed. But if the 
element of obligation is introduced to make further advances, the reasoning 
in Hopkinson v Rolt((1861)9 HLC 514: 35 Digest (Repl) 498] ceases to be 
applicable. A junior incumbrancer can only take subject to the terms of the 
elder security, and, if the mortgagee cannot refuse to make the advances, 
it may be said, not unreasonably, that the charge of the mortgagee for 
whatever he is bound to advance attaches to the property from the date 
of the execution of the mortgage—Jones, 8 370. And this seems to have 
been the opinion of Lord Blackburn, who, speaking of Hopkinson v Rolt 
[((1861)9 HLC 514: 35 Digest (Repl) 498], says: ‘It seems to me to depend 
entirely on what | cannot but think a principle of justice, that a mortgagee 
who is entitled, but not bound, to give credit on the security of property 
belonging to the debtor, cannot give that credit after he has notice that the 
property has been so far parted with by the debtor — Bradford Banking Co. 
v Briggs 8 Co. Ltd. (1886)12 App Cas 37: 9 Digest (Reissue) 80; see also 
the speeches of Lord Campbell and Lord Chelmsford in Hopkinson v Rolt 
(1861)9 HLC 514: 35 Digest (Repl) 498; West v Williams (1898)1 Ch 488, 
affid. in (1899)1 Ch 132: 35 Digest (Repl) 500. 


But it is said, in an English case [West v Williams (1899)1 Ch 132: 68 
LJ Ch 127: 35 Digest (Repl) 500] that a mortgagee cannot under any 
circumstances acguire a charge on property which he knows, when he 
makes his further advance, is no longer the mortgagor's to charge, and Lord 
Justice Chitty remarks that'it is a plain and simple principle based on natural 
justice and fair dealing', that no charge can arise for a further advance until 
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it is actually made. But is this principle quite so plain when there is a binding 
covenant to make further advances? |t may be true, as the Lord Justice 
points out, that an agreement to make a loan cannot be specifically 
enforced. It may be also true that the mortgagee would be relieved from 
the obligation to make further advances, if the mortgagor is unable to give 
the stipulated security; but it is nevertheless permissible to doubt whether 
this can really help us in solving the question of priority. It is to point out 
that the natural justice, of which Chitty, LJ, speaks, did not find favour with 
Justice Kekewich, who thought that there was no substantial difference 
between a present advance and a binding covenant to make certain 
advances at a future time—West v Williams (1898)1 Ch 488, 495. It may 
also be added that, this ‘plain and simple’ principle has not been accepted 
either in America or on the Continent, nor does it seem to have founda place 
in the Roman law—see ante. See also Jones, § 370; Story’s Equity 
Jurisprudence, § 1023. Pomeroy, however, seem to be of opinion that no 
distinction should be made between optional and obligatory advances. 
‘Notwithstanding’, says the learned author, ‘the ability of the courts which 
recognise this distinction, it seems to me very difficult to perceive on what 
equitable principle concerning priorities, the rights of the second incum- 
brancer can at all depend upon the fact of the advances being either optional 
or obligatory. The equities of the second incumbrancer must arise from his 
own position, his own relations with the subject-matter and with the prior 
parties; it does not seem to be in accordance with settled doctrines of equity 
that the parties to the prior mortgage should be able to alter the equities 
of the second incumbrancer by any independent agreement or arrange- 
ment between themselves to which he was not a party, and of which he 
might be completely ignorant—Pomeroy, 8 1199, note 4. 


The priority which under section 7 may be acquired in respect of 
subsequent advances depends upon the fact that the second mortgagee 
over whom priority is gained had notice of the prior mortgage. If he had not 
notice of such mortgage, then the case will be decided according to the 
general principle of priority enunciated in sec. 48 (qui prior est tempore 
potior est jure). For an instance of a second mortgage taken with notice of 
the prior mortgage, see Brijmohan v Dukhan [9 Pat 816: AIR 1931 Pat 33 
(37)]. 

(2) Future advances.—it may be noticed that the Transfer of Property 
Act contains no express provisions with regard to the priority of mortgages 
in which the amount of future advances is not stated or in any way limited. 
A mortgage, therefore, given to secure a general balance of a floating 
account in which no maximum amount is fixed, would fall not under the 
provisions of sec. 79, but under the general rule; and priority, it seems, will 
be regulated by the date of each advance, irrespective of notice. 


A mortgage for future advances may be made a continuing security for 
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moneys advanced at any time, so that when advances have been made 
to the amount specified in the mortgage, the mortgage will continue to be 
a security for fresh advances within the limits named in the mortgage deed, 
after such advances have been wholly or partly repaid—see ante. But 
whether such mortgages would come under sec. 79 seems to be open to 
doubt. In America a mortgage, it seems, to be operative against subsequent 
purchasers or incumbrancers, must specify the total or maximum amount 
of the indebtedness it is intended to secure— Miller v Whittier 36 Me 577, 
cited in Pomeroy’s Notes to § 1197. It would also seem that a mortgage 
which simply purports on its face to be given for a single specified sum, 
described as an absolute debt, cannot be a valid security for future 
advances as against subsequent claimants. And generally speaking the 
purpose to secure future advances should be sufficiently stated on the face 
of the first mortgage, so that it may put subsequent incumbrancers upon 
an enquiry. If the true purpose is not stated at all, or is stated in a too 
indefinite manner, the advances will not be secured against a subsequent 
incumbrancer or purchaser—Pomeroy, § 1197. 


A mortgagor cannot, after the sale of the equity of redemption in the 
property mortgaged by him, charge such property with a further advance 
SO as to render the purchaser of the equity of redemption liable to pay such 
debt before he can redeem—Bhawandas v Shamdas 23 All 429. But if the 
conduct of the purchaser was such as to amount to a standing by and 
allowing the mortgagee to make further advances to the mortgagor under 
the supposition that the latter was still the owner of the equity of redemption, 
the purchaser would be liable for further advances—Govindrao v Raoji 12 
Bom 33 (36). 


(3) Mortgage of movables.—it is a serious question whether. in the 
case of a mortgage of movable property, Indian courts should follow the 
law which governs the priority of securities on land. It may be here noticed 
that the Act is not in force in Punjab. It may also be a question whether, in 
a register State like Punjab, the prior mortgagee ought not to be postponed, 
even in the absence of any notice, in respect of advances, made after the 
execution of a second mortgage on the same property in favour of another 
person. A learned American judge remarks that the first mortgagee may 
always search the register before making a fresh advance, and he would 
not be put to more inconvenience than that to which all persons, lending 
money on the security of land are compelled to submit—Laduo v Detroit 
& Milwaukee R.R. Co. 13 Mich 380. Indeed, the inconvenience would be 
rather less, because when the mortgagee makes any fresh advance, he 
would only have to search the register since the last advance was made 
by him. If, however, there is any real hardship, it can be easily avoided by 
a binding contract to make the advances, and the mortgagee can hardly 
complain, if the court declines to,give him the benefit of a contract which 
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he was unwilling to make and did not make, until after the rights of other 
parties had intervened. Courts, it is said, can give effect only to the contract 
the parties have made and from the time they took effect. But it is to add 
that the weight of authority in America is not in favour of this view, a prior 
mortgagee not being bound to search the register for subsequent incum- 
brance—Jones, 8 372. 


(1) More about the Law of Estoppel 


1. Estoppel by Representation.—Let us now discuss the operation of 
the law of estoppel between mortgagor and mortgagee and begin with what 
is known as estoppel by representation. Now it is familiar learning that if 
a man purports to mortgage an estate, not owned by him or of which he 
ceases to be the owner, but afterwards acguires sucha title as enables him 
to perform his contract, either wholly or in part, he shall be bound to do so. 
In the language of the English law, the subsequently acquired estate feeds 
the estoppel which arises out of the mortgagor's covenant for title either 
express or implied. For the American law, see National Fire etc. v Mckay 
1 Sheldon (NY) 138; Haggerty v Byrne 75 Ind 479, cited in Jones, § 1483; 
Pingery, 696-706. 


In Lootnarain Singh v Showkhee Lal [(1878)2 CLR 382], A, holding a 
certain village on a service-tenure, mortgaged it to B by way of zuripeshgi 
lease for twentyone years. Shortly after the granting of the lease the landlord 
got a decree against A by which A's right was extinguished. In execution 
of this decree, the landlord took possession of the village; but some years 
afterwards granted to A a perpetual lease of the same village. It was held 
in a suit against A, instituted by the assignee of B's rights in the zuripeshgi, 
that A must, out of his subsequently acquired estate in the village, make 
good the zuripeshgi. See also Vishnu v Tatia (1863)1 Bom HC (acj) 22; 
Pranjivan v Baju ILR (1879)4 Bom 34; Deolie v Nirban ILR (1879)5 Cal 253: 
4 CLR 50; Seva v Ali ILR (1881)3 All 805; Gaya v Kashi ILR (1907)29 All 
163: 4 All LJ 57; but see Ghureeb v Mohima 1857 SD 1645; Bepin v Brojo 
ILR (1882)8 Cal 357; disting. Herchand v Ram NWPHC (1866)1 Agra 286; 
Babu v Nathu (1900)1 PLR 337. 


The principle, underlying this decision, which is now formulated in sec. 
43 of the Transfer of Property Act, is as old as the hills. See also sec. 18 
of the Specific Relief Act. Two of the earliest cases in the English reports 
are Taylor v Debar[(1673)1 Ch Cas 274] and Seabourne v Powell ((1686)2 
Vern 10. Cf. Amolak v Dhondi ILR (1906)30 Bom 466]. Taylor v Debar 
[((1673)1 Ch Cas 274] runs thus: A purchaser of the Crown lands in the time 
of the Civil War sells a part to the plaintiff, and covenants to make further 
assurance. He, on the King's restoration, had for £300 a lease for years 
made to him under the King's title. The decree was, he should assign his 
term in the part he sold. The reason though not explained is that the vendor 
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had professed to sell the fee simple and was bound to make good, to the 
best of his power, his contract with the purchaser. 


In the case of Seabourne v Powell[(1686)2 Vern 10], Aand his wife being 
assignees of a lease, mortgaged it to B; A became insolvent, and the title 
not being good, C in compassion to As wife, made a lease to her. The 
Master of the Rolls (Sir J. Trevor) looked on this as but a graft on the old 
stock and, therefore, directed the trustees to make a new mortgage; in other 
words, it was held that the new estate was liable to the old obligation. 


2. The doctrine extended.—it may, however, be permissible to doubt 
whether the doctrine of estoppel was not pushed to the very verge of the 
law by the Madras High Court in a case in which the interest of the 
mortgagors received an accession after a decree had been obtained on 
the mortgage, expressly limited to the share which the mortgagors then 
actually owned in the mortgaged premises. It appears that a Mahomedan 
woman, together with her eldest son, executed a mortgage comprising the 
whole of an estate in which her younger children were also entitled to certain 
shares. The mortgagee brought his suit on the mortgage, joining as 
defendants the younger children as well as the mortgagors and obtained 
a decree, whereby the mortgage money was made payable on ‘the 
responsibility of the shares of the mortgagors’, viz. the widow and her eldest 
son. The suit was otherwise dismissed and no personal decree was made. 
Subsequently, the shares of the mortgagors were increased by inheritance 
from one of the other defendants who died before the sale; and it was held 
that the increased shares of the mortgagors might be sold by the mortgagee 
under his decree—Ajijuddin v Budan ILR (1895)18 Mad 492. Cf. Deolie v 
Nirban ILR (1880)5 Cal 253. But see Kreichbaum v Melton ILR 49 Cal 50, 
cited in Pingrey, p. 1764, in which it is said that ‘to subject an after-acguired 
title to sale, the bill should set forth the facts, and the decree expressly cover 
the after-acquired title’. 

In an English mortgage, there is generally a covenant for further 
assurance; but such a covenant, which is very rare in India, cannot secure 
to the mortgagee, as a rule, anything more than what he would be entitled 
to under the law of estoppel—Davis v Tollemache (1856)2 Jur (NS) 1181. 
Whereas according to Lord Wensleydale there can be no estoppe! where 
there is no agreement to mortgage an estate absolutely in the first instance. 
For, if the agreement is only conditional and the condition is not fulfilled, 
the covenantor cannot be called upon to convey a different thing or the same 
thing on a different event. Thus, in the case of a mortgage of a contingent 
interest, there will be no estoppel, if the contingency is defeated by 
subseguent events, and the grantor becomes possessed of the estate by 
a different title from that described in the conveyance. A contrary rule, his 
Lordship thought, would put the court into the position of making and 
altering, not of executing contracts. But this distinction was apparently not 
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recognised by Vice-Chancellor Shadwell in Noe/ v Bewley [(1829)3 Sim 
103, followed in Bridgwater's Settlement, in re (1910)2 Ch 342; Gresham 
Life Assurance Society v Crowther (1914)2 Ch 219: 1914-15 All ER Rep 
991]. In that case, Sir Charles Blunt being indebted to Noel and Company, 
by indenture reciting the will, under which he was entitled to a contingent 
remainder expectant on the decease of his mother, in the event of his 
Surviving her, conveyed that contingent remainder to trustees for Noel and 
Company, with a covenant for further assurance, by way of security, fora 
debt due to them. Sir Charles Blunt’s mother afterwards barred the 
contingent remainder, and then by her will left an interest in the same estate 
to him. A bill was filed to compel Sir Charles Blunt to convey that interest 
to the plaintiffs under the covenant for further assurance, and it was held 
by the Vice-Chancellor that such interest was available to the creditor. 


Speaking of this case, Lord Wensleydale remarks: The Vice-Chancellor 
of England at first expressed an opinion that the covenant for further 
assurance applied, and that by virtue of it, as the contingent remainder was 
destroyed, and Sir Charles Blunt received a different interest in lieu of it, 
he was bound in equity to make good his covenant. The Vice-Chancellor, 
however, subsequently declared that he did not place much reliance upon 
that covenant for further assurance, and no doubt rightly, for that covenant 
would not oblige the covenantor to convey a different thing from that which 
he had covenanted to convey, or the same thing on a different event. The 
Vice-Chancellor then declared that the law was, that if a person had 
conveyed a defective title, and afterwards acquired a good one. the 
covenant would render that good title available to make the conveyance 
effectual. This, no doubt, was true, if the person had agreed to sell and 
convey an estate absolutely in the first instance; then, if he had no title at 
the time of the contract, and afterwards acquired one, he would be bound 
to make good his contract, and to convey it; but if he never covenanted 
absolutely to convey, but only conditionally, and the condition was never 
fulfilled, he was under no such obligation. It was clearly a mistaken 
application on the part of the Vice-Chancellor of an established rule toa 
case to which it was not applicable, and in my judgment the case was on 
that account wrongly decided, and is of no authority—Smith v Osborne 
(1857)6 HL Cas 375, 398. 


It should also be remembered that the fiction of relation back cannot, 
generally speaking, apply where its application would affect the rights of 
innocent third parties. Thus, if the vendee gives the vendor a mortgage of 
the land conveyed to him for the purchase money, the vendor cannot be 
affected by any prior mortgage which may have been made by the vendee— 
Jones, § 679; Bigelow on Estoppel, pp. 447, 448: 20 Harvard LR 569. The 
estoppel again will not be available against a bona fide purchaser for value; 
and though in the English law, with its distinction between estoppels by deed 
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ni a 





Priorities of Mortgages 527 


and estoppels by representation, the position of a purchaser for value is 
somewhat precarious, when he is attacked he is undoubtedly entitled to 
the rigour of the game. This is shown by the judgment of Sir G. Jessel in 
General Finance etc. Co. v Liberator etc. Society [(1878)10 Ch D 15; cf. 
Heath v Crealock (1874)10 Ch App 22: 44 LJ Ch 157: 31 LT 650: 23 WR 
95: 35 Digest (Repl) 472; see also Onward Building Society v Smithson 
(1893)1 Ch 1:62 LJ Ch 138: 68 LT 125: 35 Digest (Repl) 31; Coote, p. 675). 
It appears from the report that the mortgagor purported to grant a freehold 
estate to the plaintiff by way of mortgage. The deed contained no recitals, 
but there were the usual mortgagor's covenants for title, including a 
covenant that the mortgagor ‘had power to grant the premises in manner 
aforesaid’. At the date of the mortgage, the mortgagor was not the owner 
of the legal estate, or indeed of any interest whatever in the property which 
he purported to mortgage; and the mortgage was accepted by the plaintiffs 
on the faith of some forged title deeds, which were produced and handed 
to them by the mortgagor. Subsequently, however, the mortgagor acquired 
the legal estate and mortgaged it to the defendant. In an action brought by 
the plaintiffs to recover possession of the mortgaged property and also of 
the title deeds, it was contended that the plaintiffs, by virtue of their 
mortgage and the subsequent acquisition of the legal estate by the 
mortgagor, were entitled to priority over the defendant, but the contention 
was overruled on the ground that the covenants in the mortgage deed did 
not amount to a clear and distinct assertion that the grantor had the legal 
estate to grant. In delivering judgment, Sir George Jessel — after pointing 
out that it is a very unpleasant thing to have to decide a question without 
knowledge of the reasons for some of the distinctions established by the 
ealier authorities — goes on to say: '| see no reason for extending the 
doctrine. It can have no operation except in the case of third parties who 
are innocent of fraud and who have become owners for value; and there 
can be no reason — as | intimated at the beginning of my judgment that 
| am aware of — for preferring one innocent purchaser for value to another. 
As against the man himself or persons claiming without value, the 
purchaser or the mortgagee can recover without any recourse to estoppel 
at all; therefore, — considering especially that the jurisdiction in equity and 
common law is now vested in every Court of Justice, so that no action for 
ejectment, or as it is now called, an action for the recovery of land, can be 
defeated for want of the legal estate where the plaintiff has the title to the 
possession, — I think! ought not to attempt in any way to extend the doctrine 
by which falsehood is made to have the effect of truth. The doctrine appears 
no longer necessary in law—it appears no longer useful — and, in my 
opinion, should not be carried further than a judge is obliged to carry it— 
(1878)10 Ch D 24, 25. 


The whole question has been discussed very fully by Bigelow, in his 
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Treatise on Estoppels [pp. 479, et seg.; Pingrey, §§ 701, 1978. For the 
conflicting opinions of civilians on the subject, see Burge’s Foreign and 
Colonial Law, Vol. 3, pp. 172-74] and the conclusion to which he comes is 
that the after-acquired estate does not pass as against a purchaser without 
notice, though an exception is allowed in favour of a conveyance by a grant 
or having seisin (that is, by disseisin), but no title. The topic, however, is 
overlaid with much useless learning, owing to the ‘high and transcendental 
effect’ of an estoppel in the common law. For the Roman law on the subject, 
see Voet, translated by Berwick, p. 424 et seg. 


3. Cases of estoppel examined.—lt only remains to add that it is settled 
law that the mortgagor cannot claim adversely to his own deed [Narayan 
v Kalgaunda ILR (1889)14 Bom 404; Joyram v Narayan (1903)5 Bom LR 
652; disting. Raja of Vizianagaram v Dantivada ILR (1904)28 Mad 84, where 
alienation was prohibited by the legislature on grounds of public policy]; 
though the guestion whether the estoppel arises out of the mortgage deed 
or out of the relation of the mortgagor at common law as a guasi tenant 
of the mortgagee or out of the express or implied covenants in the deed, 
is still a debatable point in the English and American laws. But there can 
be no estoppel if the transaction is absolutely forbidden by the law; as it 
is not competent to the parties to estop themselves in the face of an Act 
of the legislature. ‘The doctrine of estoppel cannot be applied to an Act of 
Parliament. Estoppel only applies to a contract inter partes, and it is not 
competent to parties to a contract to estop themselves or anybody else in 
the face of an Act of Parliament'— Per Bacon, VC, in Barrow's case(1880)14 
Ch D 432, 441; cf. Madras Hindu Mutual Benefit Permanent Fund v Ragava 
ILR (1895)19 Mad 200; Raja of Vizianagaram v Dantivada ILR (1904)28 
Mad 84. And see Bigelow on Estoppel, p. 588. Thus a corporation cannot 
be estopped from pleading that a mortgage made by it is ultra vires, though 
the mortgagee may have taken his security in good faith— Watson, Ex parte 
(1888)21 QBD 301. But irregularities in the internal management of the 
corporation cannot affect a stranger who has a right to assume that 
everything has been rightly done—Mahony v Liquidator East etc. Co. 1875 
LR 7 HL 869; County of Gloucester Bank v Budry etc. Co. (1895)1 Ch 629: 
1895-9 All ER Rep 847. However, the rule that a mortgagor is estopped 
from denying his own title has been sometime pushed both in England and 
America to the extent of preventing the mortgagor, though he may be a 
trustee acting in a public capacity, from setting up the defence that the 
property mortgaged by him is a trust property which he had no right to 
pledge—Coote, p. 675; Fisher, § 872; Jones, §§ 682, 1482, 1483; cf. Doe 
d. Baggaley v Hares(1833)4 B&Ad 435, 440; Doe d. Levy v Home (1842)12 
LJ (NS) OB 72, overruling Fairtitle v Gilbert (1787)2 TR 171. But see 
Islington Vestry v Hornsey Urban Council (1900)1 Ch 695, 706. The 
guestion does not seem to have been directly raised in India in any case; 
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but the reports show that trustees have in some instances been allowed 
to impeach their own grants— Rumonee v Baluck(1870)14 WR 101:11 BLR 
336, note; see a/sothe dictum in Gulamnabi v Nagammal(1896)6 MLJ 270; 
but see Gulzar v Fida ILR (1883)6 All 24; and the observations of Mookerji, 
J, in Mahamaya v Haridas ILR (1914)42 Cal 455, 468. Disting. Mallika v 
Ratanmoni (1897)1 CWN 493. However, this may be, a suceeding trustee 
cannot be estopped by a mortgage made by his predecessor— Narayan v 
Chintamon ILR (1881)5 Bom 393; Ganesh v Keshavrow ILR (1890)15 Bom 
625; Nandan v Jumman ILR (1912)34 All 640: 10 All LJ 278. 


As a rule, any person who comes into possession of the mortgaged 
property under the mortgagor is treated as being in privity with him and is 
estopped from denying the title of the mortgagee—Doe v Viekers (1836)4 
A&E 782; cf. Doe v Stone (1846)3 CB 176; Prayag v Sidhu ILR (1908)35 
Cal 877; Bakshi v Liladhar ILR (1913)35 All 353; Tota v Hargobind ILR 
(1913)36 All 141. Cf. Hillaya v Narayanappa ILR (1911)36 Bom 185. But 
this proposition seems to be questioned in a case decided in the Calcutta 
High Court—Asmathannissa v Harendra (1908)12 CWN 721: 8 CLJ 29; 
disting. Harekrishna v Watson & Co. (1901)8 CWN 365. There is, however, 
every reason to doubt the correctness of the report; for estoppel is many- 
sided and the whole law on this subject is certainly not contained in secs. 
115 and 116 of the Evidence Act— Ganges Manufacturing Co. v Sourujmull 
ILR (1880)5 Cal 669. Hence, if a person purchases an estate subject toa 
mortgage, whether under a voluntary conveyance or under a sale in invitum, 
or undertakes to discharge it, he cannot be heard to deny the validity of 
the mortgage subject to which he made his purchase. The purchaser 
cannot, therefore, set up any personal disability on the part of the mortgagor 
to make the mortgage, nor that it was obtained by fraud, nor if the full amount 
named in the mortgage was deducted from the price paid for the estate, 
can he dispute the amount of the mortgage debt—Washburn, § 1110; 
Jones, 8 1494; Bigelow on Estoppel, p. 364, note. Disting. Shahzia v Kailash 
(1905)2 CLJ 599; where the purchaser, although described in the judgment 
as the purchaser of the equity of redemption under an execution really 
bought the property itself which was said to be subject to a mortgage; cf. 
Ram v Hazi ILR (1892)16 Mad 207, 208; Shantappa v Subraol|LR (1893)18 
Bom 175; Shib v Sheo ILR (1906)28 All 418. Commenting on the statement 
in Bigelow on p. 392, 'one who accepts a conveyance reciting a prior lease 
or mortgage cannot impeach the title of the lessor or mortgagor on any 
ground that would have been open to his grantor, unless he can show that 
he has acguired a better title', a writer in the Law Ouarterly Review says 
that in England there are many cases in which the contrary doctrine has 
been recognised and extended so as to enable a grantee to dispute the 
validity of a lease ‘subject to’ which his conveyance was taken—Lufkin v 
Nunn (1805)11 Ves 170; Honner v Morton (1828)3 Russ 65; 27 RR 15; 


G:M-—34 





530 ; Law of Mortgage 


Menzies v Lightfoot 1871 LR 11 Eg 459: 40 LJ Ch 561; Smith v Widlake 
(1877)3 CPD 10: 47 LJ CP 282. No doubt there are other cases which, to 
quote Lord St. Leonards in Muskerry v Chinnery 1835 L1 & G temp. Sugd. 
at pp. 215, 216: 46 RR at p. 203, decide that ‘if a man buys an estate subject 
to an incumbrance, and it turns out that it is not a valid incumbrance, yet 
he may buy so subject to it as not to leave him the power to impeach it’. 
See also Mercantile etc. Co. v River etc. Co. (1892)2 Ch 303. Neither at 
common law nor in equity can a contract be enforced by a person who is 
not a party to it — Tasker v Small (1837)3 My 8 Cr 63: 45 RR 212 (though 
in many American jurisdictions there are more or less extensive exceptions 
to this rule). Again, eguity does not assist a volunteer — Jefferys v Jefferys 
1841 Cr 8 Ph 138. It seems to follow that the recognition of an invalid or 
guestionable mortgage or lease must amount to a declaration of trust as 
in Ellison v Ellison (1802)6 Ves 656, and that Smith v Widlake (a case in 
the Court of Appeal since the Judicature Act) furnishes the rule, and the 
gualification adverted to by Lord St. Leonards exemplifies the exception — 
30 LQR 112, 113. Where property has been sold subject to two mortgages 
which after the completion of the sale were declared invalid, the purchaser 
is entitled to the benefit accruing to the property from its having been 
exonerated from mortgage liability. He is not liable to account to the vendor 
for the amount thereof as unpaid purchase money or by reason of his being 
estopped from denying the validity of the mortgagees — /zzat-un-nissa v 
Pertab (1909)36 IA 203: ILR 31 All 583. And even where such purchaser 
claims a part of the mortgaged property under an independent title he will 
not be allowed to deprive the mortgagee of any portion of his security 
without offering to pay him whatever money may be due on foot of the 
mortgage created by the previous owner—Sabbarazu v Venkataratnam ILR 
(1891)15 Mad 234. But where the purchaser merely buys an estate which 
is under mortgage, but does not take it subject to the incumbrance or 
undertake to discharge it, he is not precluded from impeaching the validity 
of the mortgage—See the authorities cited in note 4, supra. 


Before bringing these remarks on estoppel to an end, it should be 
pointed out that, where upon a sale by a first mortgagee the property is 
bought in by the mortgagor himself, he can only acquire the estate subject 
to the second mortgage, for it is his duty to discharge the estate for the 
benefit of the second mortgagee—Bisdee, Ex parte (1840)1 MD 8 DeG 33; 
Otter v Lord Vaux (1856)2 Kay & J 650: (1856)6 DeG M&G 638; 35 Digest 
(Repl) 657; Platt v Mendel (1884)27 Ch D 246: 35 Digest (Repl) 654; Ram 
v Tulsi (1879)5 CLR 227; Shyama Churn v Ananda (1880)3 CWN 323; Luft 
Ali v Fatteh Bahadur ILR (1889)17 Cal 23: 16 IA 129; Raghu v Lalji ILR 
(1895)23 Cal 397; Ganga v Tulsi ILR (1903)25 All 371; Manjappa v 
Krishnayya ILR (1905)29 Mad 113; Bhaju v Chuni (1906)11 CWN 284: 5 
CLJ 95. A mortgagor, who had become by inheritance the owner of a 
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decree, obtained by a prior mortgagee against himself, was held not to be 
entitled to hold up such prior mortgage as a shield against a subsequent 
mortgage— Badam v Murari ILR (1915)37 All 309. And it seems that even 
a mortgagor, who purchases the property at a sale under a prior incum- 
brance after he has been discharged in bankruptcy, cannot set up the title 
so acquired by him against his own mortgage. But this rule does not apply, 
although the distinction is somewhat thin where the property is sold under 
a prior mortgage and the purchaser conveys it to the mortgagor, who has 
in the meantime obtained his discharge in bankruptcy—Jones, 88 679, 682; 
cf. In re Howard's Estate (1889)29 LR Ir 266: 35 Digest (Repl) 700; see also 
Lyde v Mynn (1833)1 My & K 683. 


If, however, the indebtedness subsists, there is no reason why the 
charge should not revive in the hands of the mortgagor notwithstanding any 
mesne transfer. This was treated as a moot point in Otter v Lord Vaux 1856 
Kay & J 650, affd. (1856)6 DeG M&G 638: 26 LJ Ch 128: 35 Digest (Repl) 
697: cf. Ram v Tulsi (1879)5 CLR 227. This principle applies equally toa 
case where an existing incumbrancer or creditor ranks pari passu with the 
incumbrancer paid off— Tasker v Tasker (1905)2 Ch 587: 74 LJ 643: 93 ET 
195: 35 Digest (Repl) 697. 


Even where there is an affirmative covenant that the lands are free from 
all incumbrances except a prior mortgage, the puisne mortgagee will be 
entitled not only to the benefit of any payments on account of the first 
mortgage, but also of any equity that may arise aliunde to relieve the lands 
from the prior mortgage; as the security will not be confined merely to the 
value of the lands, after deducting the sum secured by the first mortgage— 
Roddy's Estate, in re (1861)11 Ir Ch R 369: 35 Digest (Rep!) 677. But it 
seems, if a second mortgage is made with a covenant against the claims 
of all persons except those under a prior mortgage, and the property is sold 
under such mortgage, the mortgagor will not be estopped from claiming 
the property as unincumbered as against the second mortgage, as he 
derives his title under the first mortgage which was expressly excluded from 
his covenant: in other words, if a mortgage is made expressly of what 
remains after satisfaction of the first mortgage, the rule under discussion 
will not apply—Jones, § 679; Pingrey, § 701. The puisne mortgagee is liable 
for the loss to the mortgagor or his assignee for his failure to pay off a prior 
mortgage under the terms of his contract—Hakim v Dalip (1913)11 All LJ 
478. 


4. Rule in Roman law.—lt is interesting to find that the equitable rule, 
that a mortgagor cannot ordinarily set up against his own mortgage a prior 
security which has been discharged by him, was also recognised in Roman 
law. ‘Persons’, says Gaius, ‘who have already mortgaged their property and 
who contract a new mortgage with a second creditor (with a view to avoid 
risk of the penalty ordinarily decreed against those who mortgage the same 
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thing several times) usually recite that the property is not mortgaged to 
anyone except, for instance, to Lucius Titius, and that it is mortgaged to the 
second creditor for so much as it exceeds the amount due to the first 
creditor; in which case is the surplus value of the property mortgaged, or 
is the whole bound when the property is discharged from the previous debt? 
And as to the latter point it has to be seen whether that result would follow 
(i.e. whether the whole property would be bound to the second creditor on 
discharge from the previous debt) only in case there was an express 
agreement to that effect, or whether it would follow from a simple agreement 
that the surplus value of the property should be mortgaged to the second 
creditor? It is always assumed that the parties intended that the entire 
property should be mortgaged to the second creditor after discharge from 
the previous debt. Then, is the entire property to be held comprised in the 
agreement on its discharge from the previous creditor, or still only a portion? 
The proposition first laid down is the more correct (i.e. that in the absence 
of express agreement the whole remains bound to the second creditor)' — 
Gaius in his single book on the Action of Mortgage. 
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(1) Lender 
(2) Mortgagee 
(3) Purchaser 
(4) ‘Mortgage has been redeemed’ 
(c) Legal Subrogation 
1. Operation of law explained 
(1) Roman law 
(2) Strangers in English law 
(3) Strangers under Indian decisions 
(4) Corporate bodies 
2. Subrogation in Indian law 
(1) Travesty of justice 
(a) Absence of assignment not conclusive 
(b) Intention of parties as crucial test 
(c) A broad rule laid down 
(2) Lender advancing money 
(3) Surety 
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(6) Purchaser 
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1. Effect considered 
2. Notice examined 
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4. Contribution as a statutory charge 
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(c) Claimants to Contribution 
1. Mortgagor 
2. Mortgagee's position 
3. Puisne mortgagee’s right 
4. Claim 
(d) Measure of Contribution 
(e) Contract to the Contrary 
(ñ Contribution v Marshalling 
(g) Matters dealt with in Contribution 
(h) Claim to Charge 
(ù Partial Discharge of Mortgage Debt 
() ‘No Contribution’ Cases 
(k) Rateable apportionment 


l. Consolidation 
(a) Doctrine of Consolidation 


1. Nature.—in Ha/sbury's Laws of England, the term ‘consolidation’ is 
defined as under: 


‘A mortgagee who holds several distinct mortgages under the same 
mortgagor which are redeemable not under the right of redemption 
expressly reserved by mortgage deeds, but only by virtue of the equity of 
redemption arising after default in payment on the fixed day, may, within 
certain limits, and against certain persons who are entitled to redeem all 
or some of the mortgages, consolidate the mortgages, that is, treat them 
as one, and decline to be redeemed as to any unless he is redeemed as 
to al' —Halsbury's Laws of England, 4th Ed., Vol. 32, para 761. 


A mortgagee holding several distinct mortgages under the same 
mortgagor may, after the legal dates for redemption have passed, consoli- 
date them, within certain limits and against certain persons entitied to 
redeem all or some of them, that is, treat them as one and decline to be 
redeemed as to any, unless he is redeemed as to all. Consolidation is an 
application of the rule that ‘he who seeks equity must do eguity'— 
Chesworth v Hunt (1880)5 CPD 266 (271): 49 LJ OB 507: 42 LT 774: 35 
Digest (Rep!) 481. It is a condition imposed on the equitable rightto redeem, 
arising after default in payment and not on the contractual right to redeem 
on the day fixed for payment— Cummins v Fletcher(1880)14 Ch D 699 (708) 
CA: 1874-80 All ER Rep 1274. The principle is that, redemption being an 
equitable right, the person redeeming must on his part do equity towards 
the mortgagee and redeem him entirely. This means that the redeemer 
should not take one of his securities and leave him exposed to the risk of 
deficiency on the other—Jennings v Jordan (1881)6 App Cas 698 (700) 
(HL): 1881-5 All ER Rep 475. A right of consolidation may, however, be 
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expressly agreed between mortgagor and mortgagee and in that case there 
is no need to rely on the equitable doctrine. Examples are the rules of 
building societies that usually include a provision to the effect that the 
mortgagor shall not be entitled to redeem a mortgage without redeeming 
every other security on any other property. It is convenient to treat the 
mortgages as one where the benefit of several mortgages belongs to one 
person and the equities to another. And a deed effecting such an 
arrangement is sometimes called a deed of consolidation. 


2. In England 


(1) Consolidation abolished.—The doctrine of consolidation was 
found to cause hardship to mortgagors or their assignees. Hence it was 
abolished by sec. 17 of the Conveyancing Act, 1881. Subsequently the 1881 
Act was replaced by the Law of Property Act, 1925 and sec. 93 thereof re- 
enacted the old provision. And the right of consolidation now exists only 
in an express reservation made in one of the mortgage deeds. 


(2) Conditions for consolidation.—The doctrine requires certain 
conditions to be fulfilled for its application and they are discussed below. 


(a) Mortgagor's default.—The principle of consolidation cannot be 
invoked so long as the mortgagor can rely on his legal right to redeem. As 
observed by Justice Lindley in Chesworth v Hunt [(1880)5 CPD 266: 49 LJ 
QB 507: 42 LT 774: 35 Digest (Repl) 481] : ‘The principle of the doctrine 
of consolidation is that a person who comes to equity must do equity. If the 
mortgagor comes within the time by the deed of payment, the equitable 
doctrine has no application, but if he has allowed that time to pass and has 
no legal rights, then the equitable doctrine applies’ 


(b) Same mortgagor.—The mortgages should have been made origi- 
nally by the same mortgagor—Sharp v Rickards (1909)1 Ch 109: 1908-10 
All ER Rep 480. Hence, there can be no consolidation of a security given 
by a person for his own debt, with one given by him and another for their 
joint debt. And a mortgage by three cannot be consolidated with a prior 
mortgagee by two of them, though the equity of redemption belonged to 
allthe three—ARaggett, Re Ex parte Williams (1880)16 Ch D 117 (CA): 1874- 
80 All ER Rep 1015. The rationale of the rule is that the mortgagee has 
no right to go behind the mortgagor and inquire into equitable interests for 
the purpose of consolidation—Sharp v Rickards (1909)1 Ch 109: 1908-10 
All ER Rep 480. 


(c) Persons entitled to the right.—The right may be exercised by a 
person in whom different mortgages have become united, though originally 
they had been made to different mortgagees. Thus in Vint v Padget[(1858)2 
De G&J 611: 28 LJ Ch 21: 6 WR 641: 35 Digest (Repl) 485], A mortgaged 
an estate to X and then another to Y and thereafter conveyed his eguity 
of redemption in both the estates by way of a second mortgage to the 
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defendant. The first two mortgages vested in the plaintiff, who claimed 
consolidation. The court held that the plaintiff's claim was well founded. 


(d) Persons against whom enforced.—The equity of consolidation 
can be exercised against the original mortgagor as well as the assignee 
of his equity of redemption of all the properties, even though the assignment 
is made before the mortgages became united in title. And this principle was 
affirmed by the House of Lords in Pledge v White 1896 AC 187 (HL): 1895- 
9 All ER Rep 615. 


3. In India.—The Indian law on consolidation relates to (1) the mortgagor's 
right to redeem the properties, and (2) the mortgagee's right to enforce the 
securities. The first is stated in sec. 61 of the Transfer of Property Act, while 
the second in sec. 67A thereof. They are discussed below. 


(1) Consolidation affecting redemption 


(a) Old law.—The old sec. 61 has been replaced by sec. 24 of the 
Transfer of Property (Amendment) Act XX of 1929. The former law related 
to mortgages of different properties and did not apply where mortgages 
were executed over the same property. There had been a conflict of 
decisions as to whether the mortgagor was bound to redeem all the 
mortgagees together. The Madras and Bombay High Courts recognised the 
- mortgagee’s right of consolidation when the mortgages related to the same 
propertTy—Bala Subramania v Sivaguru Asari(1911)21 MLJ 562: 11 IC 629; 
Janardan v Anant ILR (1908) 32 Bom 386. But the Allahabad High Court 
took a contrary view. Since each mortgage was a separate cause of action, 
the mortgagor might redeem two mortgages separately even when the 
mortgages were of the same property—Sunaar Singh v Bholu ILR (1898)20 
All 322; Tajjo Bibi v Bhagwan ILR (1894)16 All 295. And this view was 
followed by the Patna High Court—Parameshwar Pandey v Rajkishore 
Prasad ILR 3 Pat 829. The guestion was considered by the Privy Council 
in Ramarayaningar v Maharajah of Venkatagir [54 IA 68: ILR 50 Mad 180: 
AIR 1927 PC 32] in which there was first a possessory mortgage and the 
property was later leased back by the mortgagee to the mortgagor with the 
rent being a charge upon the mortgaged property. It was held that the 
mortgagee could include the rent in the mortgage money to be paid and 
possession could be restored under sec. 62 only when the consolidated 
amount was paid. And this was followed by the Patna High Court in Nathuni 
v Dharanidhar [AIR 1937 Pat 156: 18 Pat LT 242: ILR 15 Pat 742). 


(b) New law.—The old sec. 61 was based on sec. 17 of the Conveyanc- 
ing Act, 1881, corresponding to sec. 93 of the Law of Property Act, 1925 
in England. It abolished the doctrine of consolidation of mortgages. Even 
then the section was not exhaustive. Hence, the Special Committee 
appointed to review the law for the 1929 amendment proposed that ‘a 
mortgagor should be allowed to redeem simultaneously all debts or any one 
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or more of them which have become due to the same mortgagee’. 
Accordingly the old sec. 61 was replaced by the new. And the effect of the 
amendment has been to abolish the consolidation of mortgages whether 
in respect of the same property’ or different properties—Jainarain v Gokul 
Singh AIR 1937 Oudh 321: ILR 13 Luck 215. Where there were several 
mortgages on the same property in favour of the same person and the 
mortgagee's remedy in respect of one of them was barred, he can still insist 
on its redemption when redeeming others, because limitation bars the 
remedy, but does not extinguish the liability—Neelakantam v Ummini AIR 
1952 Tr-Coch 295: 1952 Ker LT 129. 


(c) Reguirements for application 


(i) Covenant as to consolidation.—Section 61 (both old and new) 
applies 'in the absence of a contract to the contrary'. This means 
that the parties are free to covenant among themselves that a 
mortgagor of two properties shall not redeem one property without 
redeeming the other—Tajjobibi v Bhagwan ILR (1894) 16 All 295 
(299). A covenant as to consolidation of mortgages must be 
express and uneguivocal—Bhartu v Dalip (1906)3 All LU 672 (674). 
If there is a mortgage with possession and a lease-back of the 
mortgaged properties to the mortgagor with arrears of rent 
charged on the eguity of redemption, the two transactions cannot 
be treated as one and the mortgagor can redeem the mortgage 
without redeeming the charge on account of rent—Venkitasubra- 
mania Ayyar v V. T. Karnavan AIR 1956 Mad 434: (1956) MLJ 355. 
However, a stipulation in the later mortgage not to redeem an 
earlier mortgage without first redeeming the subseguent mortgage 
amounts to a contract allowing consolidation—Aditya Prasad v 
Ram Ratan 57 IA 173: ILR (1930) 5 Luck 365: AIR 1930 PC 176. 
A covenant in a subsequent mortgage or charge not to redeem it 
without redeeming a prior mortgage created in respect of the same 
property is enforceable and not a clog on redemption—Jugesri v 
Aftab Chand AIR 1928 Pat 582 (584). 


Where a mortgagor after executing a mortgage takes a subse- 
quent loan from the mortgagee under a simple money bond with 
a stipulation that he will not redeem the mortgage without paying 
off the subsequent loan, the stipulation is not enforceable. Such 
by-agreements to pay unsecured debts as a condition precedent 
to redeeming a mortgage are inconsistent with the general 
principles of justice, equity and good conscience—Lallu Singh v 
Ram Nandan AIR 1930 All 136 (149) (FB): ILR (1930)52 All 281. 
In case the prior debt is unsecured and the subsequent debt 
secured and the mortgage bond stipulates that the mortgage shall 
not be redeemed without paying off the debt under the earlier 
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simple bond, it has been held that the covenant will be enforced 
because the stipulation in respect of the earlier debt constitutes 
a part of the transaction of the mortgage— Hari v Vishnu ILR (1904) 
28 Bom 349 (361)(FB). An assignee of the eguity of redemption 
is entitled to redeem without paying the unsecured debt which the 
original mortgagor had contracted to pay along with the mortgage 
amount—Unni v Nagammal ILR (1895) 18 Mad 368. An invalid 
charge also stands on the same footing as an unsecured debt. 
Hence, the mortgagor cannot be compelled to pay off the debts 
created by a subseguent invalid charge as a condition of redemp- 
tion of the prior mortgage—Lal/u Singh v Ram Nandan AIR 1930 
All 136:ILR (1930)52 All 281 (FB). There was a stipulation in a deed 
of a subseguent mortgage that the mortgagor could not redeem 
the earlier mortgage until the money due on the previous mortgage 
was first paid. An additional covenant allowed redemption inde- 
pendent of the prior mortgage if the money due under the 
subsequent mortgage was paid within a certain period. It was held 
that the mortgagor could redeem the subsequent mortgage 
independent of the earlier mortgage if he paid the dues under the 
subsequent mortgage within the stipulated period; but in default 
the two mortgages must be redeemed at one time. And such a 
covenant is enforceable even against the mortgagor's transferee— 
Suraj Balli v Ram Dular 50 IC 897: 6 OLJ 147. A subsequent 
stipulation that the mortgage money will be paid before the 
redemption of the mortgaged property is not bad in law—Hasan 
v Laxmichand AIR 1972 Raj 230. 


Same mortgagor.—The right of consolidation relates to the same 
mortgagor having different mortgages— Ganapathy Bhatta v Beeru 
Bhandary AIR 1927 Mad 1039. Thus a mortgage by a co-sharer 
of his share cannot be consolidated with a mortgage of the 
entirety— Thorney Croft v Crockett (1848)2 HL Cas 239; 9 ER 
1082: 35 Digest (Repl) 484. A partner's security for his private debt 
cannot be consolidated with a security given by himself and the 
other partners fora partnership debt— Cummins v Fletcher(1880)14 
Ch D 699 (CA):1874-80 All ER Rep 1274. And mortgages ex- 
ecuted by different persons each claiming to be the legal repre- 
sentative of the late owner of the property cannot be consoli- 
dated—Bhaiyalal v Ramchandra AIR 1937 Nag 99: 170 IC 126: 
ILR 1937 Nag 349. Sec. 59A makes clear that the word ‘mortgagor’ 
includes his heirs and successors-in-title, besides himself. It is, 
however, necessary that the title of the mortgagor in respect of 
each mortgage must be in the same hands. Hence, sec. 61 does 
not apply where one mortgage is by A as the sole mortgagor and 


(iii) 
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the other mortgage by A jointly with B—Ram Narain v Murlidhar 
AIR 1920 Pat 67 (69): (1920)5 Pat LJ 644. 


Same mortgagee.—The right of consolidation can be enforced 
only when the mortgagee under different mortgages is the same. 
Thus in Chhotalal Govindram v Mathur Kavalram [ILR. (1894)18 
Bom 591 (593) (DB)] the first mortgage was in favour of a firm and 
the second in favour of one of its members in his individual capacity. 
And the later mortgage contained a covenant to the effect that it 
should be paid off before the earlier mortgage debt. It was held that 
a suit to redeem only the earlier mortgage was maintainable. 
Consolidation cannot be permitted where the first mortgagee is a 
part-owner of the second mortgage—Velayaldan Chetty v 
Alangaran Chetty (1912)15 Ind Cas 605 (606) (DB) (Mad). 


(d) Consolidation and limitation.—The Limitation Act does not apply 
to defences. Thus in Mt. Kesar Kunwar v Kashi Ram [AIR 1915 All 480 (480- 
481)], the first mortgage was usufructuary and the second mortgage of 
same property stipulated that it should be paid off first. The second 
mortgage was at the time barred by limitation. It was held that the mortgagor 
could recover possession by redeeming the first mortgage only. Where one 
of the mortgages is possessory, the mortgagee can remain in possession 
until all the mortgages including those barred by limitation are discharged. 
It is sufficient if at the date when the mortgages became united in the same 
hand and gave rise to the right of consolidation, they were enforceable— 
Nachappa Goundan v Samiappa Goundan (1946)2 MLJ 35. 


(e) Consolidation of unsecured debt.—Three types of situations are 
dealt with below: 


(i) 


(i) 


(iii) 


Earlier mortgage and later money debt.—Where a covenant ina 
later money bond stipulates that if it is not discharged on due date, 
it should be paid off before the redemption of the earlier mortgage. 
It has been held that such an agreement is a clog on redemption 
and not enforceable even against the mortgagor-covenantor, not 
to speak of the assignee of the equity of redemption—Sheo 
Shankar v Parma Mahton ILR (1904)26 All 559. 


Earlier money debt and later mortgage.—Justice Chandravarkar 
has held in Hiralal v Narsilal [2 IC 469: (1909)11 Bom LR 318] that 
a clause in a mortgage deed to the effect that the mortgage shall 
not be discharged until a previous unsecured debt has been paid 
off cannot be enforced, since it constitutes a clog on redemption. 


Further charge.—if the previous unsecured debt or the further 
advance, as the case may be, is also charged on the hypotheca, 
then the instrument would operate as a deed of further charge of 
which redemption would be permitted only on payment of all the 
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moneys secured—Hari v Vishnu ILR (1904) 28 Bom 349. Here the 
question of a clog on redemption does not arise. 


(f) Adverse possession.—Where the mortgagee is in possession as 
a purchaser under a sale, invalid for non-compliance with the provisions 
of registration, the mortgagee acquires absolute “title to the land after 12 
years and the mortgagee's right to redemption is extinguished—Badri 
Singh v Baldeo Singh AIR 1962 Pat 198. A mortgagee getting into 
possession of properties cannot prescribe for a title by adverse possession, 
because in law the possession is that of the mortgagor. However, if the 
mortgagor and the mortgagee subsequently enter into a transaction under 
which the mortgagee is to hold the properties thereafter not as a mortgagee 
but as an owner, this would be sufficient to start adverse possession against 
the mortgagor in case the transaction becomes invalid for any reason under 
the law—Padma Vithoba v Md. Multani (1963)3 SCR 229: AIR 1963 SC 70. 
However, in case the possession is lawful at its inception, it will not become 
adverse by reason of a subsequent arrangement made by a minor, since 
he is in law incapable of giving any consent. 


(b) Consolidation affecting Enforcement 


The law of consolidation affecting the mortgage is given in sec. 67A of 
the Transfer of Property Act. It is the counterpart of the mortgagor’s case 
as outlined in sec. 61. Because of the difficulties in the administration of 
the law the legislature intervened. Sec. 61 was substituted for the original 
section by sec. 24 of the Transfer of Property (Amendment) Act 20 of 1929, 
while sec. 67A was inserted by sec. 32 of the 1929 Act. 


1. Difficulties encountered.—Prior to the Amending Act of 1929, sec. 
61 provided that a mortgagor having several mortgages on different 
properties was entitled to redeem each of the mortgages separately. 
Besides, the old sec. 85 of the Transfer of Property Act, now repealed and 
re-enacted as Order 34, rule 1 of the Code of Civil Procedure, 1908, 
provided that ‘all persons having an interest in the property comprised in 
the mortgage must be joined as parties to any suit relating to such mortgage 
(with) the plaintiff (having) notice of such interest’. The moot question was 
whether a mortgagee holding several mortgages effected by the same 
mortgagor could sue on them separately in independent suits or was 
obliged to sue on them simultaneously. And this led to a conflict of judicial 
opinions. 

According to one view, a suit was not maintainable on one mortgage 
subject to another mortgage—Dorasami v Venkataseshayyar|LR (1901)25 
Mad 108 (115). This followed from the following considerations. First, sec. 
85 required all interested persons to be made parties to the mortgage suit. 

Secondly, sec. 61 abolished consolidation for purposes of redemption in 
case of several mortgages of different properties and where the properties 


| 
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were the same, the mortgagor was not at liberty to redeem only one of them. 
And the same principle operates conversely on the mortgagee. Now, if the 
mortgagee sued only on one mortgagee, he was barred from suing on the 
other mortgages later on by the doctrine of res judicata incorporated in sec. 
11, Explanation IV of the Code of Civil Procedure, 1908—Ba/asubramania 
Nadar v Sivaguru Asari (1911)11 Ind Cas 629 (630) (DB) (Mad). It was also 
barred by sec. 43 of the Code—Hari Narain v Shama Sundari ILR (1910)37 
Cal 589 (595, 597) (now Order 2, rule 2). 


The second view held that secs. 61 and 85 did not compel the inclusion 
of all the mortgages in one suit and neither principle of res judicata nor of 
sec. 43, C.P.C. applied in such cases. Accordingly, the mortgagee could sue 
on such mortgage, though he could not sell the same property in execution 
more than once—Moro Raghunath v Belaji Trimbak ILR (1889)13 Bom 45 
(48) (DB). 

The third view was based on Order 34, rule 1 of the Code of Civil 
Procedure, 1908 which introduced an Explanation not found in the repealed 
sec. 85, namely, that a puisne mortgagee may sue for sale or foreclosure 
without making the prior mortgagee a party to the suit. Accordingly, a suit 
on the earlier of the two mortgages would bar a subsequent suit on the later 
mortgage in terms of Order 34, rule 1 and section 11, Explanation IV of the 
Code. However, a suit on the later mortgage would not bar a subsequent 
suit on the earlier one— Gur Prasad v Chhutku Lal AIR 1919 Oudh 352 (354- 
355). 

In a fourth view it was held that suits could be filed separately on the 
mortgages, but the property could be sold only once—Bansidhar v 
Jagmohan AIR 1925 Oudh 379 (380). 


A fifth view was that notwithstanding the Explanation to Order 34, rule 
1, a suit on a later mortgage would bar a subsequent suit on the earlier 
one—Dhondo Ramchandra v Bhikoji Gopal AIR 1915 Bom 54 (54-55). 


According to the sixth view, a suit on the earlier mortgage would bar a 
subsequent suit on the later mortgage when several mortgages arise out 
of the same transaction and this follows from Order 2, rule 2—Daluchand 
Balaram v Appi Khema AIR 1921 Bom 282 (283). 


Finally, a seventh view was possible. It was held that a suit could be 
maintained on a subsequent mortgage for sale subject to a prior mort- 
gage—Sannyasiah v Atchanna Naidu AIR 1921 Mad 624 (626). 


To examine these problems, a Special Committee was appointed, which 
in their Report observed: ‘While dealing with sec. 61, we pointed out that 
it is inequitable to enforce the principle of consolidation of securities to the 
prejudice of a mortgagor. When, however, a mortgagee holds several 
mortgages in respect of the same or different properties, it will be prejudical 
to the mortgagor if the mortgagee is allowed to enforce one mortgage and 
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keep the other mortgages alive. In the case of a number of mortgages in 
which the only remedy open is foreclosure, the disadvantage of the 
mortgagor will be very marked as he may lose the whole property in 
satisfaction of one debt, which may be less than the real value of the 
property, and will be liable to have a personal decree passed against him 
in satisfaction of the debts under the other mortgages. In the case of 
mortgages too where the only remedy is sale, the property will never realise 
its fair value if it be sold subject to another mortgage. 


This necessitated the Transfer of Property (Amendment) Act 20 of 1929. 


2. Conditions for sec. 67A, Transfer of Property Act. —Section 67A 
requires the fulfilment of the fourfold conditions as noted below: 


(1) The mortgages must have been executed by the same mortgagor, 
(2) the parties to the mortgage deed must be same; 


(3) the mortgagee has the right to obtain the same Kind of decree in 
each of the mortgages; 


(4) the mortgage money should have become due at the time of the 
suit on all the mortgages; and 


(5) there should have been no contract between the parties against 
consolidation. 


And these are dealt with below. 


Section 67A compels a mortgagee who holds several mortgages of 
different dates executed by the same mortgagor, to bring a consolidated 
suit on all the mortgages at one and the same time—Gadiram v Punam 
Chand AIR 1933 Nag 171. The section is mandatory [Bimal Kishore v 
Chartered Bank (1972)74 PLR 24] and must be construed strictly— 
Corporation of Calcutta v Arun Chandra AIR 1934 Cal 325: 38 CWN 153; 
Bhau Nana v Ravappa AIR 1938 Bom 196: 40 Bom LR 109; Lasa Din v 
Md. Abdul Shakoor 15 Luck 399: AIR 1940 Oudh 235; Corporation of 
Calcutta v Arun Chandra 60 Cal 1470: 38 CWN 153: AIR 1934 Cal 325; 
Singeshwar v Medni Prasad AIR 1940 Pat 65. 


(1) Same mortgagor.—A mortgage by A and after his death a mortgage 
by 8, his legal representative, are not different mortgages, i.e. the executors 
are not different mortgagors—Ko Aung Bye v Ko Po Kyaing AIR 1931 Rang 
208: 131 IC 725. Similarly, where a father executes a mortgage as a karta 
of the joint family of the father and his son and later on the father and the 
son together execute another mortgage, the ‘mortgagor’ in both the 
mortgages is the same— Deonandan v Piaray AIR 1935 Pat 365 (366). 


(2) Parties to the deed must be same.—Not only the mortgage but the 
parties to the mortgage deed must be same. The rule of this section is not 
applicable where the parties in the two mortgage-deeds are not the same— 
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Bank of Karaikudi v Karaikudi AIR 1965 Mad 537; S. Rajagopala-swami v 
Bank of Karaikudi AIR 1971 SC 884. In S. Rajagopalaswami's case the first 
mortgage was by the husband and the second one by the husband and 
wife in respect of different properties. He/d by the Supreme Court that to 
attract the applicability of sec. 67A it is essential that the mortgagor must 
the same and he should have executed two or more mortgages in respect 
of which he has a right to obtain the same kind of decree under sec. 67A. 
Wife and husband cannot be treated as one entity for the purpose of 
mortgage and as such the bar of sec. 67A would not come in the way. In 
fact, a mortgagee cannot bring one suit in respect of mortgages of the same 
property executed by two different persons. Such mortgagors cannot be 
joined under Or. 1, r. 3, C.P.C. as the right to relief arises out of different 
acts. They cannot even be joined under Or. 2, r. 3, C.P.C. as they are not 
jointly liable on each mortgagee—Bhaiyalal v Ramachandra AIR 1937 Nag 
99 (100). 


(3) Same kind of decree.—A decree for sale can be obtained ona 
simple mortgage, but not on a usufructuary mortgage. As a result, a person 
having both kinds of mortgage is not bound to sue on both of them in the 
same suit. The rule in sec. 67A is that it is not applicable where the parties 
in the two mortgage deeds are not the same [S. Rajagopalaswami v Bank 
of Karaikudi AIR 1971 SC 884], e.g. the first mortgage by the husband and 
the second mortgage by the husband and wife in respect of a different 
property. In fact, a mortgagee cannot bring one suit in respect of mortgages 
of the same property executed by two different persons. Such mortgagors 
cannot be joined under Order 1, rule 3, C.P.C. as the right to relief arises 
out of different acts. Moreover, they cannot also be joined under Order 2, 
rule 3, since they are not jointly liable on each mortgage—Bhaiyalal v 
Ramchandra AIR 1937 Nag 99 (100). 


It has been held that there is nothing in Order 34, rule .1, C.P.C. to prevent 
the mortgagee from suing on his later simple mortgage subject to his prior 
usufructuary mortgage— Sannyasiah v Atchanna Naidu AIR 1921 Mad 624 
(626). However, it has also been held that a mortgagee cannot sue on his 
earlier simple mortgage without mentioning his second usufructuary 
mortgage and, in case he does so, the suit would be barred—Dorasami 
v Venkataseshayyar ILR (1901)25 Mad 108 (115). 


(4) Money becoming due.—Sec. 67A does not apply unless there are 
either two mortgages or two separate portions of the same mortgage, both 
being payable. In Subbayya v Veerayya 1955 Andh WR 502, an instalment 
mortgage bond provided that if two consecutive instalments were in arrear, 
the mortgagee could claim payment of the entire mortgage money. The 
mortgagee, however, sued for two instalments, waiving his right to sue for 
the entire debt. It was held that the decree could be executed against the 
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mortgaged property subject to the liability for the balance of the mortgage 
debt. 


(5) Contract.—Sec. 67A is primarily meant for the benefit of the 
mortgagor who may waive it. And the court may permit the mortgagee- 
plaintiff to withdraw his suit hit by sec. 67A with liberty to file a fresh suit 
—V. Govindamma v T. Subramanyam Chetty (1974) An WR 15. 


II. Subrogation 


(a) Doctrine of Subrogation 


1. Meaning.—The right of one creditor to stand in the place of another 
comes under the technical head of subrogation, a term which has 
descended to us from the Roman law, and which means nothing more than 
substitution. In the English law, however, the word is not unfrequently used 
in a narrower sense, namely, substitution by operation of law. Thus in Dixon 
on Subrogation it is said that subrogation differs from a transfer or 
assignment of debt in the circumstance, that it does not, necessarily, 
depend upon the creditor, but may be made independent of him. It is, 
properly speaking, but a fictitious cession made to one who has a right to 
offer payment; it is not a true cession nor sale of a debt, but such as is 
conceded by law and may have effect by operation of law and the act of 
the debtor, even without the consent of the creditor from whom the debt 
proceeds. 


The term ‘subrogation’ means that substitution of one person in place 
of another with reference to a lawful claim, demand or right, so that he who 
is substituted succeeds to the rights of the other in relation to the debt or 
claim and its rights, remedies or securities. ‘Subrogation’ denotes the 
exchange of a third person who has paid a debt in place of the creditor to 
whom he has paid it, so that he may exercise against the debtor all the rights 
which the creditor, if unpaid, might have done. 


‘Subrogation’ connotes the right of one who has paid an obligation which 
another should have paid to be indemnified by the other—Black's Legal 
Dictionary, 6th Ed., p. 1427. It rests upon the doctrine of equity and principles 
of natural justice and not on the privity of contract—Krishna Pillai v 
Padmanabha (2004)12 SCC 754. The doctrine of subrogation must be 
applied along with other rules of equity so that the person who discharges 
the mortgage is amply protected and at the same time there is no injustice 
done to the other joint debtor. He who seeks equity must do equity. 


Equitable subrogation is a ‘legal fiction through which a person who pays 
__ debt for which another is primarily responsible is substituted or subrogated, 
_ to all rights and remedies of other’. 
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tuted for another in regard to the latter's rights and liabilities in a certain 
manner—R. C. Appacharya v V. Sriniwas AIR 1943 Bom 191 (192). And 
this substitution may arise in various ways. A simple case is illustrated by 
A assigning his rights against B to C. C is then 'subrogated' to the rights 
of A. Besides assignment, a subrogation or substitution of rights may arise 
by agreement between the parties. Thus, if A advances money to B to 
enable him to pay off his creditor C and Bagrees that A shall be substituted 
to the rights which C may have against B, A will be subrogated to the rights 
of C. This is called ‘conventional’ or ‘contractual’ subrogation—Ramgopal 
Bholaram v Nanakram Jodhraj AIR 1936 Nag 32 (33). The essence of 
subrogation is that the party who pays off a mortgage becomes clothed with 
all the rights of the mortgagee—Raghavendracharya v Vaman AIR 1943 
Bom 191: 45 Bom LR 293; Nachappa v Samiappa AIR 1947 Mad 18: 
(1946)2 MLJ 35. 


A redeeming co-mortgagor discharging the entire mortgage debt, which 
was the joint and several liability of himself and his co-mortgagor, was in 
eguity entitled to be subrogated to the rights of the mortgagee redeemed 
and to treat the non-redeeming co-mortgagor as his mortgagor to the extent 
of the latter's portion or share in the hypotheca and to hold that portion or 
share as security for the excess payment made by him. This arises from 
the doctrine that he was a principal debtor in respect of his own share only 
and his liability in respect of the shares of others was that of a surety; and 
when the surety had discharged the entire debt, he was entitled to be 
subrogated to the securities held by the creditors, to the extent of getting 
himself reimbursed for the amount paid by him over and above his share 
to discharge the common mortgage debt. The right of the non-redeeming 
co-mortgagor to pay off subsists so long as the redeeming co-mortgagor's 
right to contribution subsists. This right of the non-redeeming co-mortgagor 
is purely an eguitable right, which exists irrespective of whether the right 
of contribution, which the redeeming co-mortgagor has as against the other 
co-mortgagor, amounts to a mortgage or not—Valliama v Sivathanu AIR 
1979 SC 1937:(1979)4 SCC 429. Where, therefore, the Transfer of Property 
Act is not in force and a co-mortgagor discharges the whole of the 
mortgage-debt, he will, in eguity, have two distinct rights: 


(1) to be subrogated to the rights of the mortgagee discharged; and 


(2) to recover contribution towards the excess paid by him on the 
portion belonging to other co-mortgagor—Valljama v Sivathanu 
AIR 1979 SC 1937; see also Krishna Pillai v Velayudhan AIR 1979 
Ker 47 (FB); Subhadra v Velayudhan AIR 1977 Ker 148 (FB). 


There is also a right of subrogation, independent of assignment or 
contract and this is known as ‘egal’ subrogation. Thus a subsequent 
mortgagee paying off a prior mortgage on the same property is given the 
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same rights against the mortgagor as the prior mortgagee had in respect 
of his mortgage. And such a subrogation rests upon the doctrines of equity 
and the principles of natural justice and not upon the privity of contract— 
Mt. Gopal Devi v Mt. Ghulam Fatima AIR 1943 Lah 113 (116). One of these 
principles is that a person, paying money which another is bound by law 
to pay, is entitled to be reimbursed by the other—Hira Singh v Jai Singh 
AIR 1937 All 588 (591): ILR 1937 All 880: 1937 All LU 659: 171 IC 153. This 
principle is enacted in sec. 69 of the Contract Act, 1872. Another principle 
is found in equity: 'He who seeks equity must do equity—A.A. Khan v 
Chotela/ AIR 1928 All 241 (244). 


There is a distinction between a third party who claims subrogation and 
a co-mortgagor who claims the right. The co-mortgagors stand in a fiduciary 
relationship qua each other. The redeeming co-mortgagor can only claim 
the price which he has actually paid together with incidental expenses. 
Strictly speaking, therefore, when one of several mortgagors redeems a 
mortgage, he is entitled to be treated as an assignee on the security which 
he may enforce in the usual way for the purpose of reimbursing himself. The 
subrogation to the rights of the mortgagee by the redeeming co-mortgagor 
is confined only to the extent necessary for his own equitable protection. 
The redeeming co-mortgagor can, just as the surety would, ask to indemnify 
for his loss and he can invoke the doctrine of subrogation as an aid to the 
right of contribution—Krishna Pillai v Padmanabha (2004)12 SCC 754. 


However, the doctrine of subrogation is not confined in its applicability 
to mortgages only as in the Transfer of Property Act—Balchand v Ratanchand 
AIR 1942 Nag 111 (113). The Madras High Court has applied it to a trustee 
or executor or guardian, contracting a loan for the benefit of the estate. In 
such cases the creditor is subrogated to the rights of reimbursement which 
the borrower himself may have out of the estate—Annamalai Chetty v 
Muthuswami AIR 1939 Mad 538 (542). Sec. 92 of the Transfer of Property 
Act deals with both conventional and legal subrogation in relation to 
mortgages. The first paragraph deals with legal subrogation, while the third 
paragraph with conventional subrogation—Lakshmi Amma v Shankara 
Narayan Menon AiR 1936 Mad 171, 174: ILR (1935)59 Mad 359: 160 IC 
137: 70 MLJ 1. 


A bare right of action is not assignable. When, however, the right of action 
is one of the incidents attached to the property or contract assigned, it will 
not be treated as a bare right of action and is not hit by sec. 6(e) of the T.P. 
Act—Union of India v Sri Sarada Mills AIR 1973 SC 281. Further held in 
this case that the subrogation would not give the insurer a right to sue in 

a court of law in his own name as the subrogation is concerned solely with 

the mutual rights and liabilities of the parties to the contract of insurance 
and it confers no rights and imposes no liabilities upon third parties who 
= are stranger to the contract. 


( 
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2. Sec. 92, Transfer of Property Act v Sec. 69, Contract Act. —The 
principle of reimbursement is embodied in sec. 69 of the Contract Act, 
namely, that if a person pays money which another is bound by law to pay, 
the former is entitled to be reimbursed by the other. Thus a person paying 
off a prior mortgage has two remedies: (1) To proceed against the mortgagor 
under section 69 of the Contract Act; and (2) to exercise his right of 
subrogation—M. Savitribai v Navhelal AIR 1934 Nag 84 (87). 


Under the first paragraph of sec. 92 any of the persons referred to in sec. 
91 (other than the mortgagor) and any co-mortgagor shall, on redeeming 
the property subject to the mortgage, have, so far as regards redemption, 
foreclosure or sale of such property, the same rights as the mortgagee 
whose mortgage he redeems may have against the mortgagor or any other 
mortgagee. The third paragraph gives a right of subrogation to a person 
who advances to a mortgagor money with which the mortgaged property 
is redeemed, but subject to certain conditions. 


There is, however, a distinction between the two remedies. Since sec. 
69 confers only a personal right, the party claiming it can enforce it in his 
own right and not in the right of the prior mortgagee. Hence, the right arises 
on the date of discharge of the mortgage debt. On the other hand, the person 
paying off a mortgage acquires, by the right of subrogation, the rights and 
powers of the mortgagee whom he pays off. It is a claim enforced in the 
right of the original creditor. And the subrogee does not acquire a new 
charge on payment, because the charge is already there. This means that 
he acquires only the right to enforce the charge—Sibananda Misra v 
Jagmohan Lal AIR 1922 Pat 499 (501): ILR (1922)1 Pat 780: 68 IC 707. 
It has been held that the principle of reimbursement embodied in sec. 69 
of the Contract Act is the foundation of the right of subrogation. While sec. 
69 of the Contract Act confers a personal right, the right of subrogation 
involves an equitable charge on the property—Sushil v Ram AIR 1982 All 
129. Two things are clearly noticeable, namely, (1) that sec. 69 gives only 
a right personally against another person whereas sec. 92 gives a right 
against the mortgaged property; and (2) that the person making the 
payment gets, under sec. 69, a right of reimbursement in his own right and 
independent of anybody else's right while the person paying up the prior 
mortgage is, under sec. 92, subrogated into the rights of tne prior 
mortgagee. For example, the pusine mortgagee redeeming a prior mort- 
gage enjoys the same rights as regards redemption, forclosure and sale 
as the prior mortgagee. A person making payment may well come under 
both sections, in which case he gets both rights. 


3. Salvage lien v Subrogation.—When a person being interested in 
a property or some right or duty towards the owner of the property pays 
money to save the property from loss or destruction, he has a first charge 
on the property for such payments—Nugender Chunder Ghose v Kaminee 
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Dossee (1867)11 Moo Ind App 241 (258). And this is known as salvage 
lien. This principle is not confined to payments of Government revenue, but 
is of general application—Swaminatha lyer v Ramanatha lyer AIR 1943 
Mad 573 (576-77): ILR 1944 Mad 44: (1943)2 MLJ 24. Thus in Ma Lonv 
Ma Nyo [AIR 1924 Rang 204 (205-206): ILR (1923)1 Rang 174: 79 IC 766], 
A purchased an oil well subject to a mortgage and B had a right of pre- 
emption. A paid to the mortgagee in part satisfaction of the mortgage decree 
on the oil well to save tne oil from sale. It was held that A had a charge for 
the amount paid as against B exercising his right of pre-emption. The Priwy 
Council has regarded such payments as 'salvage payments on behalf of 
all persons interested —Monohar v Hazarimul AIR 1931 PC 226 (228): 58 
Ind App 341. 


Now, a salvage lien differs from a right of subrogation in the following 
respect. A subrogation arises only where a mortgage or charge is paid off. 
On the other hand, a person may acquire a salvage lien, though the paid- 
off demand may not amount to a mortgage or charge. Secondly, subrogation 
is limited only to the rights of the person whose demand is paid off. However, 
in the case of a salvage lien, the person concerned gets a charge on the 
property which is available against all persons whose interests in the 
property have been saved by the payment—Swaminatha lyer v Ramanatha 
lyer ILR 1944 Mad 44: AIR 1943 Mad 573: (1943)2 MLJ 24. 


The principle of salvage lien is a concept of wider application than the 
doctrine of subrogation. Where a puisne mortgagee obtains a partial 
discharge of a prior mortgage without redeeming that mortgage, to save 
the property from sale for realisation of the mortgage dues, he is entitled 
to a charge for the amount spent by him. And this is due to the application 
of the principle of salvage lien, though strictly speaking the right to 
subrogation under sec. 92 of the Transfer of Property Act may not be 
available to the puisne mortgagee—Narayanan v Parukutty AIR 1982 Ker 
53. 


4. Distinction between legal and conventional subrogations.—The 
law of subrogation in India is contained in sec. 92, Transfer of Property Act. 
This was substituted by sec. 47 of Act 20 of 1929. Secs. 74 and 75, Transfer 
of Property Act relating to the law of subrogation in an imperfect form were 
repealed by sec. 39 of the 1929 Act. Section 92 has been substituted in 
order to give the right of subrogation to all persons who have an interest 
in the mortgaged property or in the right of redemption, except the 
mortgagor. The eguitable doctrine of subrogation, however, existed in India 
prior to 1st April, 1930 [Promatha v Janaki AIR 1937 Cal 194; Matireddi v 
Gopala AIR 1924 PC 36; Krishna v Madhabar AIR 1976 Ker 62; Ganeshi 
Lal v Joti AIR 1953 SC 1] with the rights of subrogation of two classes of 
persons. Paragraph 1 relates to the rights of persons having an existing 
interest in the property, whereas paragraph 3 to persons lending money to 
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borrowers on the undertaking that the lenders shall be subrogated to the 
rights of the original creditors—Manmohan v Janki Prasad AIR 1945 PC 
23 (28-29): 72 IA 39: 22 IC 408; Kedarlal v Harilal 1952 SCR 179: AIR 1952 
SC 47. Thus there is the distinction between a person having a pre-existing 
interest in the property and paying off ʻa prior charge and a person who 
acguires an interest in property only by reason of his advancing money to 
pay off an existing mortgage debt. Clause (1) of sec. 92 relates to the first 
type and clause (3) to the second type—Lakshrni Amma v Shankara AIR 
1936 Mad 171 (176): ILR (1935)59 Mad 359: 160 IC 137: 70 MLJ 1. 


Justice Venkataramma Rao observes in Lakshmi Amma'scase [Lakshmi 
Amma v Shankara AIR 1936 Mad 171 (176): ILR (1935)59 Mad 359: 160 
IC 137: 70 MLJ 1] thus: ‘Clauses (1) and (3), sec. 92 must be read together. 
Clause (1) applies to all persons who have an interest in the eguity of 
redemption and are under no personal obligation to discharge prior 
incumbrances. Clause (3) has been enacted to confer a benefit on persons 
who advance money to discharge an incumbrance only if the mortgagor 
has by a registered instrument agreed that such persons shall be subro- 
gated.’ However, there is nothing in sec. 92 to suggest that paragraph 1 is 
subject to paragraph 3. And paragraph 3 applies to persons other than those 
mentioned in sec. 91 of the Transfer of Property Act—Gangaram v Harihar 
AIR 1936 All 336. As observed by the Full Bench in Taibai v Wasudeorao 
[AIR 1937 Nag 372 (FB): ILR 1938 Nag 206: 20 MLJ 253]: 'Paragraph 3 
does not cut down paragraph 1. A lender might well have a statutory right 
of subrogation under paragraph 1 as falling within the class delimited by 
sec. 91 and not, as being, ‘a person who has advanced money, or he might 
only have a conventional right of subrogation. In this latter case, he would 
come in only in virtue of paragraph 3 and then his contract must be in writing 
registered.’ 


The first para of sec. 92 deals with subrogation by operation of law. 
Subrogation by agreement is dealt with in third para. The provision 
statutorily incorporates the long-standing and settled rule of equity which 
has been held to be applicable even in such territories where the Transfer 
of Property Act does not apply—Krishna Pillai v Padmanabha Pillai 
(2004)12 SCC 754: AIR 2004 SC 1206: (2004)2 CHN 42. 


Where the mortgagee assigns interest in favour of a stranger, the 
assignee becomes the holder of the same interest which the mortgagee 
had. Where a co-mortgagor or any one on behalf of the mortgagor, 
authorised under the law, redeems the mortgage, the mortgage comes to 
an end by operation of law and the redeeming co-mortgagor becomes a 
substitutee of the mortgagee. The redeeming co-mortgagor is entitled to 
hold and possess the property as owner in law and the right to hold the 
property till he is reimbursed, in equity. The right to reimbursement in equit 
does not result in resumption of the relationship of mortgagor and rs 
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mortgagee. In addition to the right to reimbursement, sec. 92 also provides 
for the remedy of redemption; foreclosure and sale being available to the 
substitutee as they were available to the person substituted. These rights 
the subrogee exercises not as a mortgagee reincarnate but by way of rights 
akin to those vesting in the mortgagee—Krishna Pillai v Padmanabha Pillai 
(2004)12 SCC 754: AIR 2004 ST 1206: (2004)2 CHN 42. 


Paragraphs 1 and 3 are mutually exclusive. Thus in Hira Singh v Jai 
Singh [AIR 1937 All 588 (595): ILR 1937 All 880: 1937 All LU 659: 171 IC 
153] observes Sulaiman, CJ: ‘The basic difference underlying these two 
paragraphs consists in this that paragraph 1 refers to a person redeeming 
property and paragraph 3 to a person who advances money with which a 
mortgage is redeemed. Where a person himself redeems a mortgage, that 
is to say, pays the mortgage money out of his own pocket and not merely 
discharses a contractual liability to make the payment, he is entitled to the 
rights of subrogation under paragraph 1 if he is one of the persons 
enumerated in section 91. But where the person does not himself redeem 
the mortgage, that is to say, does not himself pay the money out of his own 
pocket in excess of his contractual liability but advances money to a 
mortgagor and the money is utilised for payment of a prior mortgage, 
whether the money is actually paid through the hands of the mortgagor or 
is paid through the hands of the mortgagee, the latter acquires the right 
of subrogation only if the mortgagor has by a registered instrument agreed 
that he shall be so subrogated. 


Subrogation is of two kinds: (a) Legal, and (b) conventional. Legal 
subrogation takes place when the mortgage-debt is paid off by some person 
who has some interest to protect. as for instance, where the puisne 
mortgagee satisfies a prior incumbrance, whereas conventional subroga- 
tion takes place where the person who pays off the debt has no interest 

. to protect but he advances the money under an agreement, express or 
implied, that he would be subrogated to the rights and remedies of the 
creditor. 


The distinction between legal subrogation and conventional subrogation 
is that in case of legal subrogation the person having the pre-existing 
interest discharged the prior mortgage to protect his interest and thereby 
had to meet an obligation in excess of his liability, whereas in the case of 
conventional subrogation he would discharge only an obligation which he 
was required to discharge under a specific agreement. Para 1 of sec. 91 
of the T.P. Act relates to legal subrogation and para 3 thereof deals with 
conventional subrogation. 


(b) Conventional Subrogation 


ue 1. Statement of the law.—Technically the term 'subrogation' refers to 
c se: es where the right arises by operation of law, i.e. to cases of legal 
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subrogation. However, it can also be claimed by virtue of an agreement. 
This is ‘conventional subrogation’. And the law on it may be stated in the 
words of Sheldon on Subrogation: ‘Whenever a payment is made by a 
stranger to a creditor in the expectation of being substituted to the place 
of the creditor, he is entitled to such substitution. But the doctrine generally 
adopted is that a conventional subrogation can result only from a direct 
agreement, express or implied, made with either the debtor or the creditor 
and it is not sufficient that a person paying the debt of another should have 
merely an understanding on his part that he is to be subrogated to the rights 
of the creditor, though if the agreement has been made, a formal assign- 
ment will not be necessary. This agreement may take place either (1) with 
the creditor, or (2) with the mortgagor. 


(1) Agreement with the creditor.—This may be effected by an 
assignment of security by the creditor. This is a simple instance of 
subrogation. Now a mortgage debt in respect of immovable property is itself 
immovable property. And its transfer can be effected only on the basis that 
the subject-matter of the transfer is immovable property—Ramasami Pattar 
v Chinnan Asari ILR (1901)24 Mad 499. As observed by Sir John Wills, CJ, 
in Perumal Ammal v Perumal Naickar [ILR (1921) 44 Mad 196]: ‘The 
intention of the legislature in removing mortgage debts from the category 
of actionable claims transferable under Chapter VIII must have been that 
in general mortgage debts should only be transferred under Chapters IV, 
VI and VII with the mortgagee's interest in the land and therefore by 
registered instrument. 


The mortgage security is transferable only as immovable property. 
However, the debt though secured upon immovable property is distinct from 
the security and as such it is transferable apart from security and without 
any registered instrument—/mperial Bank v Bengal National Bank 58 IA 
323: AIR 1931 PC 245. But the dissociation of the debt from the security 
does not extinguish the latter. It was held by Lord Blanesburgh in Fanny 
Skinner v Bank of Upper India [62 IA 115: AIR 1935 PC 108] that the 
transferor can maintain a suit to enforce the security after transferring the 
debt to another by an unregistered deed. A transfer of the security carries 
with it a covenant for title since the transfer relates to immovable property— 
Balagurumurthi v Nagalu 41 MLJ 267. 


(2) Agreement with the mortgagor.—Generally the mortgagor to 
discharge his mortgage borrows money or raises funds by hypothecation 
or sale of the property. And the guestion raised is whether the lender, 
mortgagee or buyer is entitled to claim the right of subrogation to the 
security discharged with the money advanced by him. The answer is that 
he can claim this right provided there is an agreement for the purpose with 
the mortgagor. With effect from April 1, 1930 such an agreement needs 
registration. In Punjab, however, the Transfer of Property Act is not 
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applicable and an oral agreement is sufficient there— Punjab National Bank 
v Jagdish AIR 1936 Lah 390. 


2. Law prior to April 1930 — Assignment of security —Now, when- 
ever there is an actual assignment of a security, there is of course a 
subrogation which is generally known as conventional or consensual. This 
kind of substitution does not call for any detailed notice. 


It has been said that an assignment of a mortgage can be effected only 
by a registered instrument—Rarna v Chinnan ILR (1901)24 Mad 463; 
Narayana v Pechiammal ILR (1911)36 Mad 426, 433; Sakhiuddin v 
Sonaulla (1918)27 CLJ 453: 22 CWN 641; cf. Debendra v Abdul(1909)10 
CLJ 173; 27 Am Cyc p. 1282. But a transfer of a mortgage can hardly be 
regarded as a transfer of ownership within the meaning of sec. 54 of the 
Transfer of Property Act. 


In the case of an eguitable mortgage, however, a formal transfer is 
certainly not necessary; for the mere handing over of the title deeds by the 
mortgagee will operate as an assignment, the benefit of which will not be 
lost though the mortgagor purports to borrow upon a pretended title, based 
upon forged documents. Thus, where a person borrowed money on the 
strength of certain forged deeds for the purpose of redeeming a prior 
eguitable mortgage, which was binding on the real owner, and the eguitable 
mortgagees received the money directly from the lenders, and made over 
the documents of title to them, it was held that the persons who advanced 
the money were entitled to the security held by the original mortgagees for 
the amount which was paid to them. The new mortgagees could not 
certainly take any benefit from the forged documents, but that did not affect 
their right to the security which was created in their favour by the advance 
coupled with the delivery of the title deeds—Brocklesby v Temperance 
Building Society 1895 AC 173; cf. Smith, Ex parte (1842)2 MD 8% DeG 587. 


An assignee of a mortgage is bound to give credit for all moneys received 
by his assignor and if he takes a transfer without enquiring from the 
mortgagor, he does so at his own risk as regards the state of the account— 
Mathews v Wallwyn (1798)4 Ves 118; Parker v Clarke (1861)30 Beav 54; 
Turner v Smith (1901)1 Ch 213; DeLisle v Union Bank (1914)1 Ch 22; cf. 
Subramania v Subramania ILR (1916)40 Mad 683. It is also well-settled that 
payments made by the mortgagor to the mortgagee after, but without notice 
of a transfer, must, in the absence of collusion, be aliowed to the mortgagor 
as against the transferee—Williams v Sorrell (1799)4 Ves 389; Dixon v 
Winch (1900)1 Ch 736; Sahadev v Sekh ILR (1904)29 Bom 199. This 
principle is recognised in sec. 130 of the Transfer of Property Act which, 
however, does not apply proprio vigore to an assignment of a debt secured 
by a mortgage. See the definition of an actionable claim in sec. 3; B.B. Mitra 
on Transfer of Property Act, 14th Ed., pp. 12, 24-27. And mere negligence 





Incidence of the Mortgage Debt 555 


in not requiring the instrument creating the debt to be delivered up will not 
entitle the assignee to treat the payment as ineffectual for the purpose of 
discharging the mortgage—/n re Lord Southampton’s Estate (1880)16 Ch 

D 178; disting. Withington v Tate (1869)4 Ch App 288; cf. Norrish v Marshall 
(1821)5 Madd 475. But there may be special circumstances to put the 

mortgagor on enquiry — Jones, § 791. Jones on Chattel Mortgages, § 518. 

Section 130 of the Transfer of Property Act, however, requires express 

notice. But the mortgagor will not be at liberty to dispute the truth of a solemn 

acknowledgment made by him as against an assignee for value without 

notice. Thus in a case in England, where, in addition to the statement in 

the mortgage deed, there was a receipt endorsed upon the document for 

the full amount of the consideration money, it was held that as against a 

transferee for value who had no notice that the whole of the money had not 

been advanced, the account must be taken on the footing of its having been 

actually advanced. In giving judgment, the court observed: ‘It has been 

argued before us that there is a wide difference in this respect between a 

mortgage and an absolute conveyance, because it is said, and said truly, 

that, in the ordinary course of business, a prudent assignee of a mortgage, 

before paying his money, requires either the concurrence of the mortgagor 

in the assignment, or some information from him as to the state of accounts 

between mortgagor and mortgagee. The reason of this course of conduct 

is, however, in our opinion, to be found in the fact that an assignee of a 

mortgage is affected by all transactions which may have taken place 

between mortgagor and mortgagee subsequent to the mortgage, and the 

assignee is bound to give credit for all moneys received by his assignor 

before he has given notice of the assignment to the mortgagor. But in the 

present case, the assignment was made very soon after the execution of 

the mortgage, and before the time for payment had arrived; so that whilst 

it was possible, it was not probable, that any payment would have been 

made either of principal or interest; and we are of opinion that if an assignee 

is willing to take the risk of any payment having been made after the date 

of the mortgage, he is not guilty of carelessness or negligence if, in the 

absence of any circumstances to arouse suspicion, he relies upon the 

solemn assurance under the hand and seal of the mortgagor as to the real 

bargain carried into effect by the mortgage deed, upon the possession of 

that deed by the mortgagee, and upon the receipt for the full amount of the 
mortgage money under the hand of the mortgagor—Bickerton v Walker 
(1885)31 Ch D 151. Disting. DeLisle v Union Bank (1914)1 Ch 22; Bateman 
v Hunt (1904)2 KB 530; cf. Basti v Banarsi ILR (1908)30 All 297. See Ewart 

on Estoppel, pp. 415, 416; Bell & Dunn, p. 336. Disting. Chinnayya v 
Chidambaram ILR (1880)2 Mad 212. See Subramania v Subramania ILR 
(1916)40 Mad 683, as to the doctrine of eguitable set-off. 


It should be added that an assignee of a mortgage is entitled, as a rule, 
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to recover whatever. may be due on the security. But if he stands in a 
fiduciary relation he can only claim the price which he has actually paid 
together with incidental expenses—Fisher, §§ 1734-1735. It would seem 
that co-mortgagors stand to one another in a fiduciary relation; see sec. 95 
of the Transfer of Property Act. The transferee of a mortgage decree 
purchasing the equity of redemption in a share of the mortgaged property 
is entitled to recover a proportionate share of the decretal amount from the 
other mortgagors irrespective of the price paid by him to the decree-holder 
mortgagee — Suryanarayana v Sriramulu (1913)25 MLJ 16. 


(1) Lender.—A person advancing money to a mortgagor for the 
discharge of a mortgage was entitled to subrogation if there was an express 
or implied agreement with the borrower for the purpose. In the words of Eve, 
J, in Wylie v Carlyon [(1922)1 Ch 51 (63)] : ‘An individual who advances 
money to another for the purpose of enabling that other to pay specific debts 
does not in the absence of a special bargain thereby acquire the rights of 
the person whose debts are discharged out of the moneys against the 
property of the debtor. And the Privy Council has rightly held in Man Mohan 
Das v Janki Prasad [AIR 1945 PC 23 (29): (1945)1 MLJ 97 (PC): 49 CWN 
202] ‘that the appellant being a mere stranger — neither being a surety for 
the debt, nor being otherwise interested in the property — has in order to 
succeed on the equitable doctrine of subrogation to prove that there was 
an agreement between him and the debtor or the creditor that he should 
receive and hold an assignment of the debt as security’. 


(2) Mortgagee.—A mortgagor may raise funds on the security of his 
property and with the mortgage money discharge a prior mortgage on the 
property. The law on the subject is illustrated by three important decisions 
of the Privy Council. 


The first case of Mohesh Lal v Mohunt Bawan Das (10 IA 62: ILR (1883)9 
Cal 961] related to Mangal Das who as an agent of an asthal executed a 
mortgage in favour of Lakshminarayan when Balagovind was the Mahant. 
After Balagovind’s death Mangal Das executed as a proprietor another 
mortgage in favour of Mohesh Lal and part of the money was utilised to 
discharge the prior mortgage to Lakshminarayan. Mohesh Lal's mortgage 
was found invalid because the mortgagor had no title to the Mohuntee. 
There was no agreement between the plaintiff and the borrower. It was held 
that Mohesh Lal could not be subrogated to the rights of Lakshminarayan, 
since the mortgage had been paid off by Mangal Das and not by Mohesh 
Lal. 


The second case of Dinabundhu Shaw v Jogmaya Dasi [29 IA 9: ILR 
(1902)29 Cal 154] related to a property first mortgaged to A, then to B. It 
was thereafter attached by a money decree-holder in execution. Then the 


nA mortgagor executed a third mortgage in favour of Mustafi with an arrange- 
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ment for reconveyance of the properties to him along with the mortgage 
deeds to be received back from the two prior mortgages. It was held that 
the mortgages had been kept alive for the benefit of Mustafi, who was thus 
subrogated to the rights of the mortgagees. The arrangement by which the 
mortgage deeds were to be surrendered to Mustafi was an implied 
agreement for subrogation. Lord Lindley observed thus: ‘Here the mort- 
gagor was paying off his own debts, but he was doing so for the benefit of 
Mustafi and in performance of an agreement with him. 


In the third case of Md. Ibrahim v Ambika Persad [39 IA 68: ILR (1912)39 
Cal 527: 14 IC 496] a mortgage was executed in favour of Mt. Alfan and 
with the mortgage money a prior zarpeshgi debt was discharged. It was 
held by the Privy Council that Alfan had been subrogated in respect of the 
zarpeshgi deed: it was assumed that the mortgage had been kept alive and 
there had been an implied agreement to the effect. 


The effect of the Privy Council decisions was that where a person 
advances money for paying off a mortgage and takes a mortgage, the 
presumption is that the discharged mortgage is extinguished. But this 
presumption can be rebutted by showing that there has been an agreement 
with the borrower that it should be kept alive. Such an agreement need not 
be express, but may be inferred or implied. And the subsistence of an 
intermediate incumbrance is a circumstance from which an agreement not 
to extinguish the discharged mortgage may be inferred—Rarmarao v 
Mandachalagai 35 MLJ 467. In this connection want of knowledge on the 
part of the mortgagee of the existence of the intermediate incumbrance is 
immaterial—Krishnamurthi Chettiar v Sathappa Chettiar 64 MLJ 523: AIR 
1933 Mad 398. In case the mortgage turns out invalid, a claim to subrogation 
may be if there is an agreement to keep alive the discharged mortgages— 
Andi Thevau v Narayasami Chettiar (1928)55 MLJ 369: AIR 1928 Mad 793. 
It has been held in Subbarayudu v Lakshminarasama [AIR 1939 Mad 949: 
(1939)2 MLJ 533] as follows: ‘The agreement is often implied from such 
circumstances as an arrangement with the mortgagor that after the 
discharge of the mortgage the mortgage deed should be surrendered to 
him and a new document would be executed in his favour or a sale from 
incumbrance. 


(3) Purchaser.—A mortgagor may raise money for the discharge ofa 
mortgage by the sale of the whole or a part of the hypotheca. In such a case 
the purchaser's claim to subrogation is governed by the same principles 
as apply to the mortgagee’s claim in the similar circumstances. The 
presumption is in favour of the extinguishment of the discharged mort- 
gage—Subbarayudh v Lakshminarasamma AIR 1939 Mad 949: (1939)2 
MLJ 533. However, this may be rebutted by showing an arrangement, 
express or implied, for subrogation—Purnamal Chand v Venkata 
Subbarayudu ILR (1897)20 Mad 486. 
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3. Law under sec. 92, Transfer of Property Act.—Clause (3) of sec. 
92 of the Transfer of Property Act deals with conventional subrogation. The 
position of lender, mortgagee or purchaser is discussed below. 


(1) Lender.—A lender, who has advanced money to the mortgagor 
without taking any security, can be subrogated if there is a registered 
instrument conferring on him this right—Man Mohan v Janki Prasad AIR 
1945 PC 29-30; Brahm Prakash v Manbir AIR 1963 SC 1607. Where a 
person having no interest in the equity of redemption or the property 
mortgaged pays off the mortgage and goes into possession, he is a mere 
volunteer with no equities in his favour and is not subrogated to the rights 
of the mortgagee—Jago Devi v Widow AIR 1984 Pat 362. 


(2) Mortgagee.—A. mortgagee out of whose mortgage money an earlier 
incumbrance is discharged can claim subrogation provided there is a 
registered instrument for the purpose—Lakshmi Amma v Sankaranarayan 
Menon ILR (1935)59 Mad 359: AIR 1936 Mad 171. 


(3) Purchaser.— The right of subrogation can be claimed only under sec. 
92(3) and only under a registered instrument stipulating that the purchaser 
should be subrogated to the rights of the discharged mortgagee— 
Subbarayudu v Lakshminarasamma (1939)2 MLJ 533: AIR 1939 Mad 949, 
per Venkataramana Rao, J. 


(4) ‘Mortgage has been redeemed'.—The expression has been 
interpreted by the Privy Council in Jankinath Roy v Pramathanath Roy [AIR 
1940 PC 38 (44): 67 IA 82] as follows: (There is a] distinction between the 
redemption of a mortgage and the redemption of the property mortgaged. 
The words in the section [92], “mortgage has been redeemed”. refer merely 
to the payment off of the mortgage money, and not to an extinction of the 
mortgagee's rights over the mortgaged property. If such rights had become 
extinguished, there would be none to which the person advancing the 
money, could be subrogated. The fourth paragraph moreover seems to 
contemplate that a mortgage may be redeemed in part and this clearly 
shows that by redemption is meant no more than payment of the mortgage 
money. 


A puisne mortgagee or purchaser, who discharges a prior incumbrance 
out of the consideration for the mortgage or sale, is not ipso facto entitled 
to subrogation. He can claim subrogation under sec. 92(3) only if there is 
a registered agreement for the purpose with the mortgagor. 


(c) Legal Subrogation 
1. Operation of law explained.—Now let us deal with a different kind 
of subrogation, namely, the substitution of one creditor for another, not by 
virtue of any actual assignment but by operation of law, a right which does 
not depend upon a mere legal fiction, but upon the most obvious principles 
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of justice and equity, and which is recognised in one form or another in 
almost every system of law. It must not, however, be supposed that every 
person who discharges a mortgage debt is entitled to the benefit of the 
security held by the mortgagee. As a rule, in the absence of an assignment 
of the security, the person by whom the debt is discharged has no right to 
avail himself of it—Haynes v Forshaw (1858)11 Hare 93; 23 Digest (Repl) 
535. And even a right to claim an assignment of the debt does not 
necessarily carry with it a right to the securities held by the creditor. ‘It is 
one thing to say’, remarks Vaughan Williams, LJ, ‘that the debt of the creditor 
who has been paid off is to be treated as assigned to the lender who 
provided the money and another thing to say that the securities which may 
be held by the creditor as well as his priority over other creditors should 
be ceded’—/n re Wrexham etc. Railway Co.(1899)1 Ch 440 (CA): 10 Digest 
(Reissue) 1372. Speaking generally, the right to a cession or assignment 
of the security can be claimed only by a person who, though not primarily 
liable to discharge a debt or liable only in part, is obliged to pay it for his 
own protection. It cannot, therefore, be claimed either by the mortgagor 
himself or by any person who has assumed the payment of the mortgage 
debt; nor it would seem, by a purchaser who agrees to buy the property 
free of incumbrances and undertakes to discharge them all out of the 
purchase money, but fails to do so— Surjiram v Baramdeo (1905)2 CLJ 288; 
Bisseshar v Lala Sarnam (1907)6 CLJ 134; Dalip v Birnaik (1909)6 All LJ 
549; Har Shyam v Shyam ILR (1915)43 Cal 69: 20 CWN 601; cf. Tara 
Sundari v Khedan (1910)14 CWN 1089; see an article quoted in 21 CLJ 
43, notes, from the Columbia Law Review. It should also be noticed that 
there can be no subrogation if any part of the debt remains unpaid. A pro 
tanto assignment would be an anomaly as the effect of it would be to give 
distinct interests in the same debt to two or more persons—Gurdeo v 
Chandrikah ILR (1909)36 Cal 193: 5 CLJ 611; cf. Harris, § 29; Sheldon, 88 
14, 19, 25, 70 and 83. But see Udit v Asharfi ILR (1916)38 All 502. In any 
case the original mortgage debt cannot be divided to the prejudice of the 
mortgagee who would be certainly entitled to priority in respect of the 
unpaid balance—Chetwynd v Allen (1899)1 Ch 353: 68 LJ Ch 160: 35 
Digest (Repl) 440. 

The law relating to legal subrogation is contained in para 1 of sec. 91 
and the law relating to conventional subrogation in para 3 thereof— 
Ramgopal v Nandakram AIR 1936 Nag 32 (33). The principle on which legal 
subrogation is founded is that the person making the payment has some 
interest of his own to protect. Anyone who is under no legal obligation or 
liability to pay the debt is a stranger, and if he pays the debt, he is a mere 
volunteer—Bhola Nath v Maharani AIR 1936 Oudh 280 (285); Appala v 
Bhimmalingam AIR 1950 Mad 186: (1949)2 MLJ 520; Raj Bahadur v Nur 
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Singh AIR 1941 Oudh 226; Bipankanta v Rabindra (1972)2 CWR 1571. 
Legal subrogation may occur in the following four ways: 


(7) When a puisne mortgagee redeems a prior mortgage; 
(i) when a co-mortgagor redeems the mortgage; 
(iii) when the mortgagor's surety redeems the mortgage; and 


(iv) when a purchaser of the equity of redemption redeems the 
mortgage. 

(1) Roman law.—The question whether a stranger may be subrogated 
to the interest of a mortgagee who is paid off with his money by virtue of 
an agreement, made not with the mortgagee but with the mortgagor when 
the money is lent, would seem to be a somewhat debatable point. In Butler 
v Rice [(1910)2 Ch 277: 79 LJ Ch 652: 35 Digest (Repl) 440], where a 
mortgage on property belonging to the wife was paid off by a person at the 
request of the husband, without her knowledge, Warrington, J, held that the 
concurrence of the mortgagor was immaterial on the question whether the 
person paying off the mortgage was entitled to treat it as still on foot in his 
favour. See also Tangya v Trimbak [ILR (1916)40 Bom 646, 652] as to the 
right of a stranger; cf. Narayana v Pechiammal ILR (1911)36 Mad 426: 22 
MLJ 364. In the Roman law, a creditor who lent money to the debtor for the 
purpose of paying off a mortgage, on the condition that he was to be 
substituted in the place of the mortgagee, was entitled to claim the benefit 
of the security discharged with his money [Domat's Civil Law, s. 1774; see 
also Hunter's Roman Law, pp. 441, 443]; and this right is also recognised 
in all modern systems derived from the Roman law. In the Code Napoleon, 
for instance, a substitution may be effected without the assent of the creditor 
if certain formalities are observed by the lender—Article 1250; see also 
Burge, Vol. ill, p. 210. The substitution in such cases is spoken of as 
conventional; but, strictly speaking, there can be no such substitution where 
the creditor is not a party to the transaction. 


(2) Strangers in English law.—English lawyers are, however, rather 
chary of admitting subrogation except in the case of maritime liens and of 
loans to trustees. ‘l very much doubt’, says Vaughan Williams, LJ, ‘whether 
either at law or in equity a man who pays off a debt at the request of another 
is necessarily to be treated as the assignee of that debt; but’, adds the 
learned judge, ‘a very little evidence will be sufficient to establish that, as 
between himself and the person at whose request he paid off the debt, it 
was intended that he should be treated as the transferee of the debt and 
the securities, if such there be in the hands of the creditor—/n re Wrexham 
etc. Railway (1899)1 Ch 440, 463 (CA): 68 LJ Ch 270: 80 LT 130: 15 TLR 
209: 10 Digest (Reissue) 1372. See Jagatdhar v Brown ILR (1906)33 Cal 
1183: 4 CLJ 121: 10 CWN 1010. In an Irish case [/n re Laugh Neagh Ship 
_Co. (1896)1 Ir R 533], where the debt paid off with the ultra vires borrowed 
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money wasa shipbuilder's debt for which he hadalien, the court subrogated 
the lender to the shipbuilder's debt, but notto his lien. But as the learned 
editor of the Law Quarterly Review says, why not — 12 LQR 110. In The 
Petone [1917 P 198], it was held that a person paying off a privileged lien 
is not entitled to stand in the shoes of the privileged claimant and to enforce 
the lien. In one case [Patten v Bond (1889)60 LT (NS) 583: cf. Redman v 
Rymer (1889)60 LT 385: 65 LT 270], it is true that Justice Kay speaks of 
the right of the lender who took no transfer of the security as a claim to 
subrogation, and points out that the mere payment does not discharge a 
mortgage if in equity it ought to be kept alive for the benefit of the person 
who advances the money. But then the money was lent at the request of 
trustees for the purpose of preserving the trust estate and in such cases 
the English law undoubtedly recognises a right of subrogation [Disting. 
Strickland v Symons (1884)26 Ch D 245; for the right of creditors to 
partnership liens by subrogation after dissolution, see Ex parte Kendall 
(1811)17 Ves 514; Ex parte Rolwandson (1813)2 Ves & B 172. As regards 
creditors of executors, see 11 LOR 8, 9]. In Chancery such transferees are 
known as equitable transferees, and: are entitled to stand in the place of 
the mortgagee even in the absence of a formal transfer—Cracknall v 
Janson (1878)11 Ch D 1. Subrogation does not create any new right and 
any claim founded on it must be asserted within the period prescribed by 
the Statute of Limitations—Ellis v Ellis (1905)1 Ch 613, 619; Baijnath v 
Mahomed (1905)2 CLJ 574. The question, however, is not free from 
difficulty—See Pomeroy, Equitable Remedies, ss. 920-924, notes 62, 113; 
12 Harvard LR 217. 


(3) Strangers under Indian decisions.—The doctrine of subrogation 
is not applied for a mere stranger or volunteer, who has paid the debt of 
another, without any assignment or agreement for subrogation, being under 
no obligation to make the payment, and not being compelled to do so for 
the preservation of any rights or properties of his own .. . . That principle 
is, that subrogation as a matter of right is never applied in aid of a mere 
volunteer—Gurdeo v Chandrika ILR (1909)36 Cal 193 [approved by the 
Privy Council in Janaki Nath v Pramatha Nath AIR 1940 PC 38: 44 CWN 
261]; see Kesavanchari v Velu Achari (1996)7 SCC 720. 


The principle is that the person claiming subrogation had to pay the debt 
under grave necessity to save himself a loss. No such necessity arises in 
the case of a mere stranger—WNarain v Narain 52 All 1037: AIR 1931 All 
40 (42). The right of subrogation may extend to a stranger provided he is 
not a mere volunteer—Nagunni v Nedungadi AIR 1929 Mad 860 (861): 31 
MLW 165; Jagdeo v Rambilash AIR 1950 Pat 13: 28 Pat 531. Where a 
person who has no interest in the equity of redemption or the property 
mortgaged pays off the mortgage and goes into possession, he is a mere 
volunteer with no equities in his favour and is not subrogated to the rights 
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of the mortgagee. In such a situation a suit for possession against him by 
the owner of the equity of redemption, without paying the mortgage money, 
is maintainable, though such a suit is not a suit for redemption. If such a 
suit is not brought, the equity of redemption may be lost by prescription— 
Jago Devi v Widow AIR 1984 Pat 362. 


The person who has advanced money to a mortgagor with which the 
mortgage has been redeemed has to prove the existence of a registered 
agreement of subrogation before he can claim that relief—Appala v 
Bhimalingam AIR 1950 Mad 186:(1949)2 MLJ 520; Musali v Chellaperummal 
AIR 1946 Mad 145: (1945)2 MLJ 305; Dasari Venkatasu v Bandi Rami 
Reddi AIR 1956 AP 114. If a mortgagor mortgages the property for the 
second time without saying anything about the first mortgage but leaves 
money with the second mortgagee to redeem the first mortgage, it cannot 
be inferred that there is an agreement in the deed of second mortgage that 
the second mortgagee would be subrogated to the rights of the first 
mortgagee— Sheodhyan Singh v Sanichara Kuer AIR 1963 SC 1879. 


(4) Corporate bodies.—There was a notion at one time that, when 
corporate bodies borrow in excess of their powers, the lender could claim 
to succeed in eguity to all the rights of the creditor paid off with his money, 
who might thus sometimes find himself in unexpected possession of a 
security which was no part of his original bargain. But the days of legal 
fictions are gone; and it is now settled that the lender ‘may save a few brands 
from the burning' without the help of Lord Justice Fry's benevolent fiction, 
based on an imaginary transfer which carried us back to the symbolic 
formalities of early Roman law—See /n re Wrexham, Mold etc. Railway Co. 
(1899)1 Ch 440 (CA): 68 LJ Ch 270: 10 Digest (Reissue) 1372, where all 
the earlier authorities are reviewed. See a/so 12 LOR 110. The whole 
question was very elaborately discussed in a case. A railway company, 
having power to create and issue debentures, were permitted by their 
bankers to overdraw their account for the purpose of paying the interest on 
them. Judgment having been obtained against the company and receiver 
appointed, the bank claimed to be entitled to a cession of the rights of the 
debenture-holders in respect of the overdraft, which, it contended, should 
be paid by the receiver in priority to any payment to the latter, on the ground 
that it was entitled by right of subrogation to a charge on the undertaking 
‘not only as against the railway company, but also as against the debenture 
holders themselves. 


In overruling this contention, Romer, J, observed: ‘No authority whatever 
gives sanction to any such claim on the bank's part. As to the past interest, 
the stock holders never assigned it to the bank. It was paid by the railway 
company in the ordinary way so far as they were concerned, and it did not 


matter to them or form any matter for enquiring on their part how the railway 
company got the money to pay that interest. There are, no doubt, 
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expressions in some of the judgments in the cases of subrogation which 
speak of the person who has lent money to a company which the company 
was not legally liable to repay, but which was applied in paying the legal 
debts of that company, as being entitled under the circumstances of those 
cases to be considered as assignee of the debts and rights of the creditors 
paid. But those expressions were used with reference to the only question 
before the courts in those cases, which was, whether as between the 
person who lent the money to the company, and the company, he could be 
regarded as having a claim in respect of that money, and in nowise 
concerned questions between that person and the creditors whose debts 
were paid. The argument on the part of the bank that, as between the 
creditors paid and the persons whose money went in paying them, he is 
to be treated as if these creditors had actually assigned to him their debts 
and securities is in my opinion unfounded. If well-founded it would lead to 
the most astonishing results. For instance. consider the case of a creditor 
of a building society whose debt is secured on the land of the society. If that 
society is being wound up, could a person from whom the society illegally 
borrowed money come forward, and by proving that his money went in 
paying off part of the secured creditor's debt, be entitled as against that 
creditor to have the security applied in repaying the money borrowed before 
it was made available to the second creditor for the payment of the balance 
of his debt? Clearly not; and yet it appears to me that the bank’s contention 
in the present case would lead to such a result—/n re Wrexham, Mold and 
Connah's Quay Railway Co. (1898)2 Ch 663, 667. Cf. In re Wrexham, Mold 
and Connah's Quay Railway Co. (1899)1 Ch 205, where Blackburn and 
District Benefit Building Society v Cunliffe, Brooks & Co.(1885)29 ChD 902, 
is discussed and distinguished. And see Cunliffe, Brooks & Co. v Blackburn 
Benefit Society (1884)9 App Cas 857; Wenlock v River Dee Co. (1887)19 
OBD 155; Bannatyne v Maclver (1906)1 KB 103; /n re Harris etc. Co. 
(1914)1 Ch 920; Sinclair v Brougham 1914 AC 398, 430, 441. In affirming 
this judgment, Lord Justice Rigby in the Court of Appeal reviews the 
previous authorities on the question, and points out that the principle of 
subrogation has nothing to do with the securities or priorities of the creditors 
who have been paid off. Indeed, the judgment of the learned judge may be 
viewed as an elaborate protest against the application of the doctrine of 
subrogation in the case of companies borrowing not wisely but too well— 
In re Wrexham, Mold and Connah's Quay Railway Co. (1899)1 Ch 440 (CA): 
68 LJ Ch 270: 80 LT 130: 15 TLR 209: 10 Digest (Reissue) 1372. 


2. Subrogation in Indian law.—Turning to the case law in India, it would 
seem that in Bombay, the lender cannot, generally speaking, avail himself 
of a prior security, unless it is assigned to him by the mortgagee. The money 
may be advanced for the purpose of paying off a prior incumbrance and 
the mortgage deed may also be made over to the lender. But if the money 
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is not paid by the creditor with his own hands, or if the mortgage debt is 
released and not assigned, it will not, it seems, be available to the lender, 
even though the prior mortgagee may be a subscribing witness to the 
second mortgage—Apaji v Karji ILR (1981)6 Bom 64; cf. Koopmia v 
Chedambaram ILR (1895)19 Mad 105. In one case, it appears, that a 
person, in ignorance of the fact that the eguity of redemption had been sold 
away, lent money to the mortgagors expressly to redeem a prior mortgage. 
The borrowers stated in the mortgage deed that they had paid the money 
to the mortgagee and had got back the mortgage deed which seems to have 
been made over to the second mortgagee and which contained an 
endorsement that the mortgage had been paid off with the money advanced 
by the second mortgagee. But the court held that, as the second mortgagee 
took no part in paying off the mortgage and as the receipt endorsed on it 
was in favour of the mortgagor, the only object which the lender must have 
had in view was to clear the property from the mortgage. The recital in the 
second mortgage deed, that the mortgage had been paid off out of the 
money advanced by the second mortgagee without any words showing an 
intention to keep it alive, was regarded by the learned judges as cogent 
evidence pointing to the same conclusion—Lomba v Vishva ILR (1893)18 
Bom 36. Disting. Wshnu v Rango ILR (1893)18 Bom 382, 386. And in 
another case, Chief Justice Farran in dismissing an action to compel a 
mortgagee to execute a transfer also points out, that the mere delivery by 
the mortgagee of the mortgage deed containing an endorsement that the 
debt had been paid by the lender was ineffectual as an assignment of the 
security to him; though where the documents of title are also delivered at 
the same time to the lender, a new mortgage may be created by virtue of 
the deposit in favour of the lender—Khusha/ v Punam ILR (1897)22 Bom 
164. 


These cases would seem to show that no person can safely lend money 
to a mortgagor to pay off a charge on the property without taking an 
assignment of the security. If he does not take this precaution, it is very likely 
he will be told that the loan was made simply with the object of clearing 
off the incumbrance, so as to let in an intermediate mortgage as a first 
charge on the estate; a view which must take the lender by surprise, though 
it may be a perfectly logical deduction from acknowledged legal principles. 


Businessmen, it should be remembered, are not in the habit of 
conducting their dealings on altruistic principles; at least we do not come 
across any person who does so, except in the pages of the law reports. It 
may, however, be said that it is the duty of a judge to administer law and 
not justice. But every hard case is not good law, and as a writer in the Law 
Quarterly Review points out ‘custom and what is called common sense, 
regulate the great mass of human transactions. If, unfortunately, the law 
deviates from these guiding principles, it becomes a nuisance. If you require 
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people to take precautions which they feel to be practically unnecessary 
and which are alien to their habits of life, the only practical result is that they 
will prefer the risk of penalties of neglect to the nuisance of taking the 
precaution. If the precaution is attended with any even the smallest degree 
of intricacy, the force of this remark is increased. The mass of mankind never 
do and never will understand or enter upon legal refinements. It is only when 
a legal precaution is in accordance with common practice that the law 
imposing it is beneficial and influential! —1 LOR 6. Sir Walter Scott explains 
the process by which the lender can secure himself in The Fortunes of Nigel. 


(1) Travesty of justice.—Many harmless people, like the conveyancer 
mentioned by Sir Fitz-James Stephen, think that society has been made 
for laws and not laws for society, and even some gifted minds are not free 
from this delusion. A distinguished English judge of the last generation 
whilst pitying the hard lot of a man who was ruined because his pleader 
had supposed his remedy to be trespass instead of case, is said to have 
added: ‘No doubt it is hard on him. The declaration ought to have been in 
case. If it had been, he would have won; but if the distinction between 
trespass and case is removed, law, as a science, is gone — gone: But all 
judges are not troubled with the little things regardless of the weightier 
matters of the law. And a well-known case shows how a strong judge can 
brush away technicalities in which his weaker brethren get to hopelessly 
entangled 


A deed was executed by a legal mortgagee of leaseholds, the executor 
of the mortgagor and a new mortgagee, whereby in consideration of the 
payment by the new mortgagee of the old mortgage debt, the discharge 
of which the old mortgagee thereby acknowledged, and in consideration 
of a further advance to the executor of the mortgagor by the new mortgagee, 
the old mortgagee and the executor assigned the mortgaged premises to 
the new mortgagee, with a new covenant by the executor of the mortgagor 
for payment of the aggregate sum, and a new proviso for redemption. The 
deed contained no assignment of the old mortgage debt, but the operative 
words extended in the usual way to all the right and title of the old mortgagee 
in the premises. It was held that the first mortgage was not extinguished, 
so as to let in a subsequent incumbrance, though the old mortgagee had 
acknowledged the discharge of the mortgage debt due to him and there 
was no assignment of it to the new mortgagee. 


(a) Absence of assignment not conclusive. St should be noted that 
the word of power had not been duly uttered in the right kind of incantation. 
The proper formulae had not been muttered first backwards and then 
forwards in the traditional places; for the conveyancer who represents the 
wise man of a by-gone age had not apparently been consulted. and yet 
justice was done. But legal cobwebs never found much favour with Lord 
Justice Knight Bruce, who said in delivering judgment: ‘The recitals in the 
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deed of the 30th of January 1840 disclose all the facts. The deed is so 
constructed as to render it possible that the payment to the original 
mortgagees operated as an extinguishment of the original mortgage debts 
as debts. But the existence of them independently as debts was not 
essential to the continuance of the security. The mortgagees had a right 
to hold the property till the debts were paid, and the debts were secured 
by a legal estate which could not be recovered by the mortgagor or his 
representative without payment of the debts. This right was transferred to 
the plaintiff's testatrix. The conveyancing may not have been perfect, but 
there can be no doubt as to the intention of all parties to preserve the priority 
of the charges of £300 and £400'— Phillips v Gutteridge (1859)4 DeG 8 
J 531, 538, 539: of. Walcott v Condon (1851)6 Ir Jur 15; Ex parte Mutton 
(1872)14 Eq 178; Ex parte Harris (1874)19 EQ 253; cf. Madhab v Ganesh 
(1864)1 WR91.For another case in which the court refused to take a strictly 
technical view of the matter, see Banks v Whittal (1847)1 DeG 8 S 536: 
cf. Nottingham etc. Building Society v Thurstan 1903 AC 6. But see Medley 
v Horton (1844)14 Sim 226; Koontya v Rama 1857 SD 1770; disting. 
National Provincial Bank etc. v Jackson (1886)33 Ch D 1, 13 where the 
discharged mortgage was made for the benefit of a third person 


(b) Intention of parties as crucial test. —lhe intention of the parties 
was also treated as the crucial test by their Lordships of the Judicial 
Committee in Dinobundhu Shaw v Jogmaya Dasi [(1902)29 IA 9: ILR 29 
Cal 154: 6 CWN 209; cf. Mackenzie v Gordon (1838)6 CI 8 F 875. It is said 
that the result would turn on the guestion whether the debtor, in taking the 
assignation, was acting merely as the hand of the third party who had 
advanced money, in which case the bond will still subsist; or whether he 
was acting primarily for his own benefit, in which case it might be 
extinguished confusione — Gloag & Irvine, p. 138. And see Crosbie-Hill v 
Sayer(1908)1 Ch 866, 877] which ought to set at rest the law on this subject 
in india. It appears that, during the pendency of an attachment, the 
judgment-debtor executed a mortgage of the attached property applying 
as previously agreed the mortgage money in payment of two mortgages 
which had been created before the attachment, taking to himself a 
reconveyance and handing over the old mortgage deeds to the new 
mortgagee. It was’ held that, though the property was represented as 
unincumbered, there was no intention to extinguish the old mortgages for 
the benefit of the execution creditor or any purchaser at the Sheriff's sale. 
It is true, the mortgagor paid off his own debts, but he did so for the benefit 
of the new mortgagee and in pursuance of the agreement made with him— 
See also Girdhar v Ram (1904)8 CWN 690; Ram v Brahmomoyi (1905)1 
CLJ 531; Surjiram v Barhamdeo (1905)2 CLJ 288; Vanmika v Chidambera 
ILR (1905)29 Mad 37; Shyam v Bashir ILR (1906)28 All 778: 3 All LJ 630. 
Cf. Tufail v Bitola ILR (1904)27 All 400; Har v Shyam ILR (1915)43 Cal 69: 
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20 CWN 601; Har Narain v Har (1914)12 ALJ 470. Disting. Maharaj v 
Balwant ILR (1906)28 All 508: 3 All LU 274; Baijnath v Mahomed (1905)2 
CLJ 574. 


But though the meshes of technicality must not be unnecessarily 
tightened, the mere fact that a lender makes an advance to pay off a 
mortgage will not necessarily entitle him to the benefit of subrogation. There 
are, however, some cases in our reports in which such a claim has been 
allowed, though there was no agreement either express or implied, with the 
mortgagor for such substitution and the payment was made not by the 
lender but by the borrower—Raoji v Narayan 1896 Bom PJ 629: 6 Mad LJ 
493; Ganga v Siva ILR (1884)8 Mad 246: Rupabai v Audimulnam ILR 
(1887)11 Mad 345, 353; Seetharam v Venkata ILR (1891)16 Mad 94: 
Purnamal v Venkata ILR (1897)20 Mad 486; Matadin v KazimILR (1891)13 
All 432, 521. Disting, Tufail v Bitola ILR (1904)27 All 400: 2 All LJ 13. 


(c) A broad rule laid down.—The broad rule laid down in these cases 
is hardly consistent with the judgment of their Lordships of the Privy Council 
in Mohesh Lal v Bawandas [ILR (1883)9 Cal 961: 13 CLR 201: 10 IA 62: 
cf. Maharaj v Balwant ILR (1906)28 All 508, 516] in which it is pointed out 
that the law cannot give a person an additional security, simply because 
the security taken by him turns out to be worthless. 


In that case, a person, who had put himself forward as the owner of a 
certain estate and who was dealt with as such, borrowed money on 
mortgage, and with the money thus raised paid off an incumbrance by which 
the property was admittedly bound. There was no assignment of the 
mortgage, nor any expression of an intention to keep the charge alive for 
the benefit of the lender and as the mortgagor claimed to be the owner of 
the estate in fee simple, their Lordships held that the charge was extin- 
guished, although the result would probably have been different, if the 
mortgagor had, instead of claiming the fee, claimed only to be tenant for 
life, in which case the presumption would have been that he intended to 
retain the benefit of the mortgage against the inheritance of which the lender 
might have availed himself. It should be noticed that their Lordships lay 
stress on the circumstance that the rate of interest was not the same in the 
two mortgages, as negativing an intention to keep the prior security alive. 
and this inference was not sufficiently rebutted by the fact that the 
mortgagee took possession of and subsequently kept the earlier mortgage 


deed, as he was taken to have acted in the transaction merely as the banker 


of the mortgagor. Cf. Yourell v Hibernian Bank 1918 AC 372 HL: 87 LJ PC 
1:117 LT 729: 32 Digest (Repl) 292; Phulkuar v Murali ILR (1879)2 All 527. 


In a recent decision the Supreme Court has considered various aspects 


relating to subrogation and contribution. It would be profitable to quote in 


extenso the following from the judgment of R.C. Lahoti J. (es: ns AE | 


then was): 
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“It is to be noted that the limitation for a suit for contribution would become 
relevant only when the redeeming co-mortgagor sues the non-redeeming 
co-mortgagor for enforcing the latter's obligation to make contribution; a suit 
filed by a co-owner-cum-co-mortgagor for partition and separate posses- 
sion against the redeeming co-mortgagor and subject to payment of 
contribution would remain a suit for partition though the defendant in 
possession of the property would be justified in insisting that property was 
not liable to be partitioned unless the plaintiff contributed his share of the 
money paid for redemption and incidental expenses. To the latter case, 
wherein the suit has been filed: not by the party claiming contribution but 
the right to claim contribution was being set up only as defence in equity, 
the limitation provided for filing a suit for contribution cannot apply. 


In Variavan Saraswathi v Eachampi Thevi 1993 Supp (2) SCC 201, the 
law has been set out with precision and clarity and both the earlier decisions 
dealt with hereinabove have been referred to. Their Lordships (vide para 
6) have dealt with the contrast between two situations: (1) where a 
mortgagee assigns his interest in favour of another person (i.e. a stranger); 
and, (ii) where a co-mortgagor or any one on behalf of the mortgagor and 
authorised under law pays the amount and brings to an end the interest 
which the mortgagee had. It has been held that in the first case the assignee 
becomes holder of the same interest which the mortgagee had i.e. he steps 
into the shoes of the mortgagee. in the latter case, once the mortgage debt 
is discharged by a person beneficially interested in the equity of redemption, 
the mortgage comes to an end by operation of law. Consequently, the 
relationship of mortgagor and mortgagee cannot subsist. A person paying 
off a debt to secure the property either with the consent of others or on his 
own volition becomes, in law, the owner entitled to hold and possess the 
property. But in equity the right is to hold the property till he is reimbursed. 
Such right in equity either in favour of the person who discharges the debt 
or the person whose debt has been discharged, does not result in 
resumption of relationship of mortgagor and mortgagee. 


Dealing with section 92 of the Transfer of Property Act it has been held 
in Variavan Saraswathi (ibid) that the rights created in favour of a redeeming 
co-mortgagor as a result of discharge of debt are “so far as regards 
redemption, foreclosure or sale of such property, the same rights as the 
mortgagee whose mortgage he redeems". Posing a guestion — does a 
person who, in equity, gets subrogated become a mortgagee? Their 
_ Lordships have held: 


‘A plain reading of the section does not warrant a construction that 
the substitutee becomes a mortgagee. The expression is, ‘right(s) as 
the mortgagee’ and not right(s) of mortgagee. The legislative purpose 
was statutory recognition of the equitable right to hold the property 
till the co-mortgagor was reimbursed. And not to create relationship 
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of mortgagor and mortgagee. The section confers certain rights on 
co-mortgagor and provides for the manner of its exercise as well. The 
rights are of redemption, foreclosure and sale. And the manner of 
exercise is aS mortgagee. The word ‘as’, according to Black’s Law 
Dictionary, means ‘in the manner prescribed’. Thus a co-mortgagor 
in possession, of excess share redeemed by him, can enforce his 
claim against non-redeeming mortgagor by exercising rights of 
foreclosure or sale as is exercised by mortgagee under section 67 
of the Transfer of Property Act. But that does not make him mort- 
gagee. 


lt was further observed that the abovesaid legal position does not alter 
either because during partition the equity of redemption in respect of 
property redeemed was transferred or because in the plaint it was claimed 
that mortgage subsisted—Krishna Pillai v Padmanabha (2004)12 SCC 
754.” 


(2) Lender advancing money.—A claim to subrogation can be sus- 
tained only when there is an agreement with the debtor that the lender shali 
be subrogated to the rights of the mortgagee, and though such an 
agreement may be presumed when the money is expressly advanced for 
the purpose of paying off an incumbrance, there can be very little doubt 
that the mere fact that the money borrowed by the debtor is used to pay 
off a prior mortgage does not entitle the lender to the benefit of the 
discharged security—Jagatdhar v Brown ILR (1906)33 Cal 1133: 4 CLJ 
121: 10 CWN 1010, where, however, the court was of opinion that there 
was a presumption in favour of the bankers; Umrai v Rukmin (1916)14 ALJ 
953: Gulzari v Aziz ILR (1919)41 All 372. But see Tangya v Trimbak ILR 
(1916)40 Bom 646, 652; Butler v Rice (1910)2 Ch 277; cf. Gurdeo v 
Chandrikah ILR (1909)36 Cal 193. The real guestion in all such cases is 
whether the payment made by the stranger was a mere loan to the debtor 
on his personal security, or whether it was made under an agreement that 
he should be substituted for the creditor. The law does not usually thrust 
benefits on people for which they do not themselves stipulate, and we find 
that in the Roman law and the systems based on it, subrogation is permitted 
only when there is an agreement to that effect with the borrower—D 20, 
4, 12, 8; C. 8, 19, 1. Voet, Translated by Berwick, pp. 428 et seg.; Sheldon, 
§§ 3, 8, 243; Harris, § 741. If the new mortgage covers also an additional 
indebtedness, this subrogation can protect only what remains due upon the 
old mortgage debt. In America, too, where the right of subrogation is very 
freely recognised, it is never allowed except where there is a distinct bargain 
to that effect with the mortgagor by the lender when he advances the 
money—Jones, S 874A; Pomeroy, § 921. In England also, as a rule, if there 
is no bargain for a transfer, an incumbrance will not be kept alive simply 
because it is paid off with the lender's money. Thus, where a guardian 
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borrowed money to pay off an incumbrance on the infant's estate and 
promised to give the creditor security for his money. but died before it could 
be done, it was held that, though the, money had been applied to pay off 
the incumbrance, the land could not be charged without some binding 
contract or agreement to that effect—Hooper v Eyles (1704)2 Vern 480; 
disting. Phillips v Gutteridge (1859)4 DeG & J 531. Again, where the solicitor 
of an executrix paid a certain sum of money due to a third person who had 
a lien on title deeds belonging to the testator's estate, it was held that the 
mere fact that the money belonged to the solicitor did not entitle him to tnsist 
that the lien had been transferred to him, nothing being more common than 
for a solicitor to advance money on the personal security of his client in 
cases of this nature—Christian v Field (1842)2 Hare 177: cf. Haynes v 
Forshaw (1853)11 Hare 93, 104, 105. But where a pledge is redeemed by 
the representative of a deceased pledgor such representative, not being 
a stranger, will be entitled to a lien for the money paid by him as against 
the creditors of the deceased— Vrasokkraja v Papiah (1902)13 MW 258. 


A building society in a later case having exhausted their borrowing 
powers, applied for a loan, and the money was advanced not to the society 
but to a member. who had borrowed money from them on a first mortgage. 
on the security of the same property. and the society agreed to postpone 
their own mortgage to the extent of the money which went in part discharge 
of the debt due to them. It was argued that. though the transaction might 
be ultra vires. as the society received part of their debt out of the money 
advanced to their mortgagor, the lender should be treated at least as an 
assignee of that part of the mortgage debt and entitled as such to rank pari 
passu with the society—Portsea Island Building Society v Barclay (1895)2 
Ch 298. But this contention was overruled. Lord Justice Lindley (pp. 304- 
305] observed: ‘The Imperial Company never lent money to the Portsea 
Society at all; they not only did not do so, but they intended not to do so. 
They lent their money to House, and what House has done with his money 
has nothing to do with the matter. If the money they lent to House has gone 
to pay creditors or anybody else, that may be House's affair, but it is not 
their affair. Lord Justice Kay added [(1895)2 Ch 308] : ‘There remains only 
the third contention, which is that the doctrine asserted in the Cork and 
Youghal Railway case [(1969) LR 4 Ch 748] and the numerous cases which 
followed it is applicable to this case. As | understand it, that doctrine is, that 
where a person advances money to a society whose borrowing powers are 
exhausted, although he cannot recover the money from the society directly, 
yet in cases where the society has not increased its liability by the 
borrowing, but has applied the money in paying other debts. he may assert 
a right to stand in the position of a creditor who has been paid off with his 

money. But here the simple answer is — there never was any loan by the 
urance company to the building society. That is what they have most 
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carefully avoided. They knew perfectly well that the borrowing powers of 
the society were exhausted, and the very last thing the company would have 
thought of doing would have been to put the transaction in the form of a 
loan to the society. They carefully avoided doing anything of the kind and, 
therefore, that doctrine does not apply to this case —Portsea Island 
Building Society v Barclay (1895)2 Ch 298, 308. This case also illustrates 
the time-honoured distinction between equitable and legal relief, which has 
not been removed by the fusion of law and equity. Where, parties simply 
seek equitable relief, 'we have a discretion’, says Lord Justice Kay. ‘whether 
we will grant or refuse that relief, and, therefore, we can grant it upon such 
terms as we think right to impose, because you are asking equity, and, 
therefore, we impose certain terms upon you. But the court cannot impose 
terms when a person seeks legal relief. 


(3) Surety.—Now let us proceed to the most familiar instance of 
subrogation, namely, the case of a surety who is compelled to discharge 
a debt due from the principal debtor. ‘A surety’, to use the language of Sir 
S. Romilly, in his argument in Craythorne v Swinburne [(1807)14 Ves 160. 
162], ‘will be entitled to every remedy which the creditor has against the 
principal debtor to enforce every security and all means of payment, to stand 
in the place of the creditor, not only through the medium of contract, but 
even by means of securities entered into without the knowledge of the 
security; having right to have those securities transferred to him, though 
there was no stipulation for that; and to avail himself of all those securities 
against the debtor. 


(a) In English law.—A refined distinction used to be taken, at one time, 
in the English law between securities which were extinguished by the very 
act of payment and those which were available to the surety notwithstanding 
such payment. Thus, if the debt was secured by a bond, the surety, on 
payment, could only rank as a simple contract creditor; though if the debt 
was secured by a mortgage, the surety could stand in the place of the 
mortgagee—Copis v Middleton 1823 T & R 224, 231. And so in the case 
of a judgment satisfied by the surety, the latter could not avail himself of 
it, even where the creditor brought separate actions upon a joint and several 
promissory note which had been given by the principal debtor and surety. 
and the letter was compelled to pay the whole debt—Dowbiggen v Bourne 
(1837)2 Y & C Ex 462. Cf. Degumburee v Eshan (1868)9 WR 230. But the 
law has now been altered by the Mercantile Law Amendment Act. 1856, 
which provides that ‘every person who being surety for the debt or duty of 
another, or being liable with another for any debt or duty, shall pay such 
debt or perform such duty, shall be entitled to have assigned to him. or to — 
a trustee for him, every judgment, specialty or other security which shall s] 
be held by the creditor in respect of such debt or duty, whether such 


judgment, specialty or other security shall or shall not be deemed at | law 
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to have been satisfied by the payment of the debt or performance of the 
duty; and such person shall be entitled to stand in the place of the creditor, 
and to use all the remedies, and, if need be, and upon a proper indemnity 
to use the name of the creditor, in any action or other proceeding at law 
or equity, in order to obtain from the principal debtor or any co-surety, co- 
contractor, or co-debtor,. as the case may be, indemnification for the 
advances made or loss sustained by the person, who shall have paid such 
debt or performed such duty; and such payment or performance so made 
by such surety shall not be pleadable in bar of any such action or other 
proceeding by him.’ The Surety is treated as not having paid but purchased 
the debt. A payment by a co-debtor is treated similarly. The old English 
cases, however, have left their impression on Anglo-Indian codification 
which does not permit the assignment of a judgment either to a surety or 
a co-debtor who pays the debt. 


(b) In Indian law.—n alate case in the Calcutta High Court, the question 
arose whether or not a surety, by whom the debt had been paid, could 
proceed against the original debtor upon the instrument itself by which the 
debt had been created. The facts were shortly these: The plaintiff brought 
a Suit in the nature of an action of ejectment upon a mortgage, which had 
been duly foreclosed. The defence was that, before making the mortgage 
under which the plaintiff made title to the property, the debtor had borrowed 
money from a third person on the security of the very same property, and 
the defendant was his surety on that occasion. The money not having been 
repaid by the principal debtor, the defendant paid the debt, and the creditor 
at his instance then brought an action against the debtor on the mortgage 
bond; and under the decree obtained by him, the property in dispute was 
sold and purchased by the defendant. In this state of facts, it was contended 
for the plaintiff that the payment by the surety discharged the debt, and 
consequently extinguished the security, and that the defendant under this 
purchase acquired only the rights and interests of the debtor as under an 
ordinary execution, and that, as the plaintiff's mortgage was prior in date 
to the defendant's purchase, the facts stated in the defence were no answer 
to the plaintiff's suit. This contention was, however, overruled, and Justice 
Markby, in giving the judgment of the court, said: ‘We must decide the 
question by analogy of the law of other countries; and it appears to us clear 
that by the law of England and the law of Scotland, and as far as we are 
aware, by the general law of Europe, when a surety has paid off the debt 
of the principal, not only all the collateral securities are transferred to the 
surety, but by what is called subrogation, the right is also transferred to him 
to stand in the place of the original creditor, and to use against the principal 
debtor every remedy which the principal creditor himself could have used. 
It seems to us, therefore, that the law of this country may be reasonably 

taken to be that which has been considered equitable in other countries, 
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namely, that the surety is not debarred from proceeding against the original 
debtor upon the instrument itself which created the debt by reason of the 
debt having been paid by himself'—Heera v Oozeer(1874)21 WR 347. This 
is also the law in Scotland; Gloag and Irvine, p. 803 et seg. It seems, 
however, that in certain cases the surety should take a formal assignment 
for his complete protection. 


(c) Extent of surety’s right.—The surety is such a great favourite in 
law that he is entitled to the benefit of the securities, although he may not 
have been aware of their existence, any although they may have been taken 
by the creditor after the contract of suretyship [sec. 140 of the Contract Act]; 
nor can his right to them be affected by the mere form of the proviso for 
redemption—M Neale v Reed (1857)7 Ir Ch R 251. But there is an 
‘important distinction between securities existing at the time when the 
contract of suretyship is entered into and those which are taken subse- 
quently. A surety is entitled to the benefit of the former class of securities 
absolutely; but as regards the latter, his right to avail himself of them arises 
only when he actively puts himself in motion [sec. 141 of the Contract Act]. 
Sir Frederick Pollock thinks that this is an instance of codification of equity, 
somewhat out of date — Commentaries on the Indian Contract Act, p.-482. 
In other words, the creditor is not bound to preserve subsequent securities 
given to him by the debtor for the benefit of the surety, although, on paying 
off the creditor, the surety would be entitled to them, if then in existence. 
Again, though the creditor is not entitled to apply the security to the 
discharge of any other debt than that guaranteed by the surety— Pledge 
v Buss 1860 Johns 366. For the Scotch law on the point, see Gloag and 
Irvine (pp. 806 et seg] where the security is given after the contract of 
suretyship for the debt guaranteed by the surety as well as for other debts 
of the principal, the creditor is not bound to apply the proceeds either 
preferentially in payment of that debt or pari passu in payment of all the 
debts—Bank of Bengal v Radhakissen (1842)3 MIA 19; disting. Praed v 
Gardiner (1788)2 Cox 86. 


It should also be noticed that the creditor's right to hold the securities 
until his whole debt is paid is paramount to the surety’s claim upon such 
securities, which can only arise when the creditor’s demand against them 
had been satisfied and not before. And this rule holds good even if the surety 
is liable only for a part of the debt and pays that part for which he has 
rendered himself liable—Goverdhan v Bank of Bengal ILR (1890)15 Bom 
48. Cf. Gloag and Irvine, p. 809; Sheldon, ss. 118, 127; Pomeroy, s. 923. 


It should be added that, as between themselves, sureties are entitled 
to the benefit of all securities which may have been taken by any one of 
them to indemnify himself, and this whether they knew of them or not—Stee/ — 
v Dixon (1881)17 Ch D 825; Berridge v Berridge (1890)44 Ch D 168. But 
there is no authority for the proposition that the principal creditor is entitled 
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to the benefit of any collateral security given by the principal debtor to the 
surety—/n re Walker (1892)1 Ch 621. On the other hand, the surety is only 
entitled, as against the creditor, to the securities given to him by the debtor, 
not those given by the co-sureties—Duncan, Fox & Co. v NW. Bank 
(1879)11 Ch D 88; untouched by the reversal of the judgment by the House 
of Lords in 6 App Cas 1. Cf. /n re Walker (1892)1 Ch 621. And see an article 
‘On a creditor's right to his surety’s securities’ — 1 Harvard LR 326. 


Since the surety is entitled to use against the principal debtor every 
remedy which the creditor himself could have used, it follows that if the 
principal creditor improperly deals with the securities or relinquishes them, 
the surety will be discharged, if not wholly, at least to the extent of the value 
of the security. The picture becomes hazy because the provisions of the 
Contract Act are very far from being distinct on the point, as it will be found 
by comparing sec. 139, illustration (b) with sec. 141 of the Act—See 
Narayan v Gonesh (1870)7 Bom HC acj 118. Cf. Robinson v Vaughan 1864 
SD NWP 169. In the English law, though mere laches on the part of the 
creditor does not discharge the surety, where the creditor by his own act 
renders unavailable part of the security to the benefit of which the surety 
is entitled, the latter will be discharged not absolutely but only pro tanto— 
Pearl v Deacon (1857)24 Beav 186: 1 De G&J 461; Strange v Fooks (1863)4 
Giff 408; Wulf v Jay 1872 LR 7 QB 756. See an article in 29 Harvard LR 
314, 319. For the Scottish law on the subject, see Gloag & Irvine, pp. 916- 
920. But the surety will be discharged absolutely if the creditor by his 
voluntary act alters his privilege of coming upon a security, though it may 
be of less value than the debt [Polak v Everett (1876)1 OBD 669. Cf. Shankar 
v Vishnu (1867)4 Bom HC ac 79; Holme v Brunskill (1877)3 OBD 495; 
Guznavi v National Bank (1916)20 CWN 562; 23 CLJ 256], because this 
would be an alteration of the original contract between the creditor and the 
principal debtor without the consent of the surety—See the observations 
of Lord Watson in Taylor v Bank of New South Wales (1886)11 App Cas 
596, 603. Thus, if an eguitable mortgagee takes a legal mortgage with a 
covenant for payment at a later date, the surety would be discharged, 
though the mere giving of additional security by the principal debtor will not 
release the surety—Munster and Leinster Bank v France (1889)24 LR Ir 
82. Cf. Gloag and Irvine, pp. 809, 810. 


(4) Joint debtor.—The right of one of several joint debtors to be 
subrogated to the security of the common creditor, so as to enable him to 


| -© recover from his co-debtors by means of such security their proportionate 







ares of the indebtedness which has been discharged by him, rests upon 
ne equity as that of a surety. For each joint debtor is regarded as 
z ipal debtor Ne pam of the deht which he pught to pay, and. as 
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v Kalj(1906)4 CLJ 79; Digambar v Harendra (1910)11 CLJ 226; Dhakeswar 
v Harihar(1914)21 CLJ 104. In the English law if the equity of redemption 
be the property of several persons as joint tenants or tenants-in-common, 
one of them may redeem; each as against an incumbrancer, and subject 
to account with his co-tenant, being entitled to possession and receipt of 
the whole of the rents - Fisher, § 1429. And see Athill v Athill (1880)16 Ch 
D 112. In America also in those States in which the English common law 
doctrine of the nature of a mortgage has not been abrogated, a co-tenant 
may, on redemption, enter upon possession of the mortgaged property for 
the purpose of reimbursing himself. In India, however, he cannot do so, 
except in the case of a usufructuary mortgage or it may be an English 
mortgage — Rugad v Sat ILR (1904)27 All 178: 1 All LJ 579; cf. Ahmad v 
Shamsul (1906)33 IA 81: ILR 28 All 482: 3 CLJ 481: 10 CWN 626; 16 MLJ 
269: 8 Bom LR 397. In Walker v Eaton [50 Am. Decisions 637] Shipley, CJ, 
says:'If one who may be obliged to redeem the share of aco-tenantto relieve 
his own share from incumbrance, could have no right to retain the share 
of such co-tenant as security and to obtain reimbursement of the amount 
equitably chargeable to it, he might utterly fail to obtain compensation. And 
yet his co-tenant, without making any payment, might be entitled to the full 
possession and benefit of his share of the land, discharged from the 
incumbrance. The law cannot justly be charged with such results as 
produced by conformity to its provisions. The principle is well-established 
and is of frequent application in the redemption of mortgages, that one 
having an interest in an estate under incumbrance, may redeem the whole 
estate when necessary to redeem his own share or to relieve his own title 
from incumbrance even against the pleasure of a co-tenant or other owner, 
and may be regarded as the assignee of the incumbrance under the other 
shares or interests.’ 


Therefore, when one of several mortgagors redeems a mortgage, he is 
entitled to be treated as an assignee of the security which he may enforce 
in the usual way for the purpose of reimbursing himself. It is true that sec. 
95 of the Transfer of Property Act allows only a charge on the interests of 
the co-mortgagors— Sagar v Janki (1904)1 All LJ 276. In Vasudeb v Balaji 
[ILR (1902)26 Bom 500: 4 Bom LR 178] Jenkins, CJ, says that sec. 95 of 
the Transfer of Property Act merely gives legislative expression to what was 
the law apart from it. See Macpherson, pp. 342, 343: see also Sadhoo v 
Naeema (1822)3 Sel Rep 212; Maharaj v Byjnath 1860 SD NWP 215: 
Bhogwan v Debudial 1860 SD NWP 392; Jeetram v Durgo (1874)22 WR 


430; Gobind v Dwarka (1876)25 WR 259; Hirachand v Abdool ILR (1877)1 | 


All 455; Bhagirath v Naubat ILR (1879)2 All 115; Asansab v Vamana ILR Ba s 


(1879)2 Mad 223; Ganesh v Raghu 1880 Bom PJ 300; Panjee v Sadasiva — 
1881 Bom PJ 57: Pancham v Ali ILR (1881)4 All 58; disting. Vithal v o 


Vishvasrav ILR (1884)8 Bom 497; Nura v Jagat ILR (1 ORAL 295. Bi fo z : 
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it does not impose any new burden, and the charge would have the same 
priority as the security which has been redeemed on the principle that the 
benefit of subrogation may be claimed by any person who redeems a 
mortgage on an estate in which he is only partially interested—Har v 
Raghunandan ILR (1909)31 All 166; practically overrulling Mahesh v Dan 
1906 AWN 179: 6 All LJ 832. Cf. Kashi v Het ILR (1914)37 All 101. Tenants 
for life, lessees, and purchasers of a part of the mortgaged estate, all come 
within the rule, and are entitled to enforce any security redeemed by them 
against other persons interested in the equity of redemption for their 
proportion of the mortgage debt—Har v Raghunandan ILR (1909)31 All 
166; practically overrulling Mahesh v Dan 1906 AWN 179: 6 All LJ 832. Cf. 
Kashi v Het ILR (1914)37 All 101. 


(5) Puisne mortgagee.— it is hardly necessary to repeat that a puisne 
mortgagee, who redeems, acguires on redemption the benefit of the prior 
incumbrance. A mortgagor, too, who has sold the mortgaged property 
subject to the mortgage, may claim to be subrogated to the rights of the 
mortgagee if he is afterwards compelled to pay the mortgage debt; and he 
may also do so if the equity of redemption has been sold in invitum—J Jones, 
§§ 678, 863. For, it is settled law that an assignee of the equity of redemption 
cannot hold it discharged of the incumbrance without contributing towards 
the satisfaction of the mortgage debt. For subrogation under contracts of 
insurance, see Sheldon, §§ 233-237. For subrogation to rights of trustees, 
see Lewin, pp. 776, 77, 79, 1139 note. 


(6) Purchaser.—A purchaser of the mortgaged premises, not under a 
covenant to pay, who pays off incumbrances on the property, is also entitled 
to the benefit of the securities though the purchase may be afterwards set 
aside. Thus, in the case of Mahomed Shumsool Hooda v Shewak Ram 
[(1870)14 WR 315; s.c. on appeal (1874)22 WR 409: 2 IA 7. See also Wajed 
v Hafez (1872)17 WR 480; Nilo v Rama ILR (1884)9 Bom 35: Narayan v 
Bapu ILR (1892)17 Bom 741; Lomba v Vishva ILR (1893)18 Bom 86; Shiam 
v Ram (1909)6 All LJ 947 seems to be doubtful law. See Nottingham etc. 
Society v Thurston 1903 AC 6; cf. Raghu v Jurawan ILR (1886)8 All 105; 
disting. Srinarayan v Smith (1879)4 CLR 148], which was a suit by a 
reversioner to avoid a conveyance by a Hindu widow, it appearing that there 
was a valid mortgage upon the property which had been redeemed by the 
defendant, the court refused to make a decree for the plaintiff, except on 
the condition that he should pay to the defendant the amount of the 
mortgage which had been redeemed by him. And in a Madras case, where 
a person had paid off an incumbrance on property which was claimed by 
him under a conveyance which was found to be fraudulent, it was held that 
the fraud of the plaintiff in antedating his deed, for the purpose of supporting 
his title as against the defendant to whom the vendor had previously agreed 
to sell the property, did not vitiate the subsequent payment which consti- 
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tuted a charge on the land—Syamalara v Subbara ILR (1897)21 Mad 143. 
But see Gulzari v Aziz ILR (1919)41 All 372. Disting. Shiam v Ram ILR 
(1909)32 All 25]. A purchaser, where the purchase money has been applied 
by the vendor in discharging incumbrances on the estate sold to him, can 
also avail himself of the doctrine of subrogation, if the sale is, for any person, 
afterwards set aside—Cleghorn v Elliot (1833)11 S 259: (1837)3 D 1: 
(1839)1 ML & R 1033; Palamalai v South Indian etc. ILR (1909)33 Mad 334. 


(7) If co-mortgagee can sell or institute a proceeding of sale of 
mortgaged property.—It is well-established law that where there are co- 
mortgagees, one co-mortgagee cannot sell without consent of the other co- 
mortgagers or institute any proceeding for sale of mortgaged property 
without joining the other co-mortgagees either as plaintiffs or as defandants. 
All of them should join in the suit for enforcing the security, but if some of 
them refuse to join, they have to be included as defendants, not merely as 
proforma parties but as necessary parties inasmuch as the mortgage right 
vests in them along with the plaintiff-mortgagee. The same principle would 
be substantially true and applicable in the case of a mortgage and a pari 
passu charge-holder over the same security for realising the security. The 
realization of the security can only be done by both the charge-holders 
joining and realising the security simultaneously. If a sale takes place, it can 
only be simultaneously for recovery of the claim of all pari passu charge- 
holders and sale proceeds are required to be divided proportionally in the 
same proportion as their dues—/nternational Coach Builders Ltd. v 
Karnataka State Financial Corpn. (2003)10 SCC 482; AIR 2003 SC 2012. 


3. Right of subrogation.—A right of subrogation arises only when the 
mortgage has been redeemed. No question of subrogation arises where 
there has been no redemption—Farvatenini Bhushayya v Suryanarayana 
AIR 1944 Mad 195 (206). Secondly, subrogation presupposes the relaticn 
of mortgagor and mortgagee between ‘the person primarily liable for the 
payment and the person to whom payment has been made. In the absence 
of such a relation no right of subrogation arises in favour of any person— 
Umrai Lal v Mt. Rukmin Kuar AIR 1916 All 44 (46). Sec. 92 speaks of 
subrogation in the case of mortgages. And ‘mortgage’ includes a simple 
mortgage and so by virtue of sec. 100 of the Transfer of Property Act a 
person paying Off a charge on a property is subrogated to the rights of the 
charge-holder— Madhoram v Kirtyanand AIR 1944 PC 96 (100): 49 CWN 
75: 47 Bom LR 603: (1944)2 MLJ 343. 


However, the doctrine of subrogation does not apply where a person 


simply performs his own obligation or covenant and pays off a charge which 


he has undertaken or is bound to satisfTy—Surjiram v Brahmadeo (1905)2 


Cal LJ 288 (198-299) (DB) (quoting Jones on Mortgages)]. Thus, where the 


purchaser of the equity of redemption [Jai Devi Kuwar v Sripal Singh AIR X 
1934 Oudh 129 (130)] or a subsequent mortgagee [Jagannath v MESNE ST: 


G:M— 37 l . poč 
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krishan AIR 1928 Nag 230 (231)] covenants to pay off the prior mortgage 
debt and pays off such debt, he merely performs his own obligation and. 
therefore, cannot claim subrogation. Now, a purchaser of the mortgaged 
property subject to the mortgage cannot be said to have covenanted to pay 
the mortgage debt and as such he can, in case he pays off the mortgage 
claim to be subrogated to the rights of the mortgagee. In Malreddi v 
Gopalakrishnayya [AIR 1924 PC 36 (38): 51 IA 140] the auction-purchaser 
had purchased the property subject to prior mortgages and it was held by 
the Privy Council that there was no personal covenant to pay the mortgage 
debt. Similarly in Gokuldas v Puranmal [ILR (1884)10 Cal 1035 (1044): 
(1884)11 IA 126 (PC)] the auction-purchaser had purchased only the 
mortgagor's interest in the property and the Privy Council held that he did 
not in any way bind himself to pay off the mortgage debt. 


4. Redemption under sec. 92, Transfer of Property Act.—lit has 
already been mentioned that subrogation arises on redemption. This may 
be effected by persons mentioned in sec. 91 ‘other than the mortgagor’ and 
any co-mortgagor. A mortgagor creating more incumbrances than one 
cannot set a prior incumbrance discharged against a later incumbrance. 
And this is so on the principle firstly, that a person cannot become his own 
creditor and secondly that in setting up the prior incumbrance discharged 
by him against a second incumbrance. he would be derogating from his own 
grant—Subbarayadu v Lakshminarasamma AIR 1939 Mad 949 (951). 
Besides, a mortgagor in paying off a prior incumbrance created by himself 
does nothing but perform his own obligation—Srinivasulu Naidu v 
Damodaraswami AIR 1938 Mad 779 (783). In this context he cannot claim 


the right of subrogation—Subraya Kuppa v Thimmanna Subraya AIR 1938 
Born 508 (509). 


By invoking the eguitable doctrine of subrogation the guarantor can 


iji apply for temporary injunction even before payment of the debt by the 


he . 
att 





sree Cal ee. 


~ guarantor to the creditor — Mamata Ghosh v United Industrial Bank AIR 
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gagor after the first mortgage. Hence a prior mortgagee cannot redeem the 
second mortgage under sec. 91. This follows the principle, ‘redeem up and 
foreclose down’. That is to say, of any number of mortgagees, the /atercan 
always redeem the earlier but cannot be compelled to do so, whereas the 
earlier cannot redeem the later except by consent—Premsukhdas v 
Peerkhan AIR 1926 Nag 21 (23). This is clear from the Explanation to Order 
34, rule 1 of the Code of Civil Procedure, 1908. Under it all persons having 
an interest either in the mortgage security or in the right of redemption are 
necessary parties to: any suit relating to the mortgage, but a prior 
mortgagee is not a necessary party to a suit for sale or foreclosure by a 
puisne mortgagee orto a suit for redemption by the mortgagor of the puisne 
mortgage. There is, however, no prohibition against joining him as a party 
to such suits. And where he is joined as a party he is entitled to pay off the 
puisne mortgage—Bhojohari v Gajendra Narain ILR (1910)37 Cal 282 
(283-284): 5 IC 142. Thus in Narsingh v Nathuji (AIR 1929 Nag 135 (136)]. 
A mortgaged his property to B and then to C; and C brought a suit on his 
mortgage and impleaded B. Now B stated that he was a prior mortgagee 
and willing to redeem Cs mortgage. A preliminary decree for foreclosure 
was passed and Bpaid the decretal amount. 8 thereafter filed a suit against 
A to recover the amount paid in satisfaction of the mortgage in favour of 
C and the amount due on his own mortgage. It was held that B was entitled 
to claim subrogation after redemption of the subsequent mortgage. 


(2) Purchaser.—Section 59A of the Transfer of Property Act provides 
that the term ‘mortgagor’ includes persons deriving title from him. There is 
thus a distinction between the two. Sec. 92 makes the same distinction and 
provides an exception to the rule laid down in sec. 59A. Thus a purchaser 
of an auction-purchase of the mortgaged property is not the ‘mortgagor and 
as such has a right of subrogation under sec. 92(1)—Narayan Divakarappa 
v Parameshvarappa AIR 1942 Bom 98 (99); ILR 1942 Bom 149: 44 Bom 
LR 20. 


(3) Redemption by co-mortgagor and his rights.—Where one of the 
co-mortgagors redeems the mortgage, equity as embodied in the doctrine 
of subrogation confers upon him a right to reimburse himself for the amount 
paid in excess over and above his own share. He stands in the mortgagee's 
shoes only to the extent of the aforesaid excess and not for the full amount 
due on the mortgage on the date of redemption—Ganeshi Lal v Joti 
Pershad AIR 1953 SC 1: 1952 SCR 243. Such a co-mortgagor cannot, 
therefore, be substituted to the full rights of the mortgagee for all purposes— 
Lakshmi v Easwara AIR 1977 Ker 148: ILR (1977)2 Ker 187: 1977 Ker LT 
685. He is entitled to such reimbursement of whether money he has spent 
before possession is sought to be recovered from them by other co- 
mortgagors—A.N.R. Naidu v Senthamarai AIR 1979 Mad 26: (1978)2 MLJ 
267. The non-redeeming co-mortgagor's suit within 60 whee from the date 









580 Law of Mortgage 


of the original mortgage will be in time and his suit for redemption cannot 
be resisted—Nallamma! v Sivani Ammal AIR 1975 Mad 100: (1974)2 MLJ 
200. 


Since the transfer in a mortgage is only of interest, and not of the entire 
right and title, as takes place in sale, the mortgagor and the mortgagee can 
transfer or assign their interest. A mortgagor may assign or transfer the 
equity of redemption or may even create a second mortgage. Similarly a 
mortgagee may assign his interest or create another mortgage. What 
happens when a mortgagee assigns his interest in favour of another 
person? Since an assignor can pass on interest that he has, the assignee 
becomes holder of the same interest that a mortgagee has. In other words, 
he steps into the shoes of the mortgagee. But the same does not happen 
where a co-mortgagor or anyone on behalf of mortgagor authorised under 
the law, pays the amount and brings to an end the interest the mortgagee 
had. Mortgage is creation of interest in the property for payment of debt. 
Once a mortgage debt is discharged by a person beneficially interested in 
the equity of redemption the mortgage comes to an end by operation of law. 
The person paying off the debt becomes the owner, entitled to hold and 
possess the property. But in equity the right is to hold the property till he 
is reimbursed. In other words, he may hold the property in surety or he may 
bring aclaim for contribution. However, these rights in equity, either in favour 
of the person who discharges the debt or the person whose debt has been 
discharged, do not result in resumption of relationship of mortgagor and 
mortgagee. Under section 92 of the Transfer of Property Act the rights that 
are created in favour of a co-mortgagor as a result of discharge of debt are 
‘so far as regards redemption, foreclosure or sale of such property, the same 
rights as the mortgagee whose mortgage he redeems'. The expression is 
‘right as mortgagee’ and not right of mortgagee. It does not warrant a 
construction that the substitutee becomes a mortgagee. The legislative 
purpose was Statutory recognition of the equitable right to hold the property 
till the co-mortgagor was reimbursed. And not to create relationship of 
mortgagor and mortgagee. The section confers certain rights on co- 
mortgagor and provides for the manner of its exercise as well. The rights 
are redemption, foreclosure and sale. And the manner of exercise is as 
mortgagee. Thus a co-mortgagor in possession of excess share redeemed 
by him, can enforce his claim against non-redeeming mortgagor by 
exercising right of foreclosure or sale as is exercised by mortgagee under 
section 67 of the Transfer of Property Act. But that does not make him 
mortgagee— Variavan Saraswathi v Eachampi Thevi 1993 Supp 2 SCC 
201. 

(4) Surety.—A surety for payment of the mortgage debt is named in sec. 


P 91 (b). He has thus a right of subrogation under sec. 92(1) —Manoharla! v 
PE KE MINDI IAA 1932 Nag 171 (171-172). This is based on the English law. 
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The Special Committee on the 1929 Amendment says: ‘A surety is 
obviously entitled to be subrogated to the rights of the creditor if he pays 
him off’ An analogous provision has been made in secs. 140 and 141 of 
the Contract Act. However, where a person is not a surety for the mortgage 
debt, but the surety is given by the principal debtor by way of additional 
security, sec. 92 does not apply—Bhashaya v Suryanarayana AIR 1944 
Mad 195. 


(5) Volunteer.—A volunteer cannot claim subrogation by paying off a 
mortgage debt—Kelu v Cheppan AIR 1937 Mad 451 (453-454). And this 
is due to the reason that no one is entitled to thrust a benefit on another 
and claim reimbursement. As observed by Mukherjee, J, in Gurdeo Singh 
v Chandrika Singh [ILR (1909)36 Cal 193 (219): 1 IC 913]: ‘Subrogation 
as a matter of right is never applied in aid of a mere volunteer. Anyone, who 
is under no obligation or liability to pay the debt, is a stranger, and if he pays 
the debt he is a mere volunteer. The principle is that a voluntary payment 
does not create any obligation to repay—Aam Tuhal Singh v Biseswar Lall 
(1875)2 IA 131 (143) (PC): (1875) 23 WR 305. 


(6) Person under a void or voidable title.—lif a person claiming under 
a void title discharges a prior mortgage, he is a mere volunteer and as such 
he cannot be subrogated to the rights of the mortgagee discharged by 
him— Venkatachelam v Alagarswami AIR 1936 Mad 264 (165-266). But if 
he is under a voidable title, he can claim subrogation, though afterwards 
the transaction is declared invalid and set aside— Nasiruddin v Ahmed 
Hussain AIR 1926 PC 109 (110): (1926)25 All LJ 20: 97 IC 543. 


(7) Trespasser.—Mere possession is not enough unless it is accompa- 
nied by some interest in the property which a person-in-possession is to 
protect— Sazadamba v Pattabhiramayya AIR 1931 Mad 207 (213) A 
trespasser cannot claim subrogation—Moothachettiam Veetil Kelu v 
Chekkara Cheppan AIR 1937 Mad 451 (453). 


5. Partial subrogation.—Clause (4) of sec. 92 provides that the right 
of subrogation shall not be claimed unless the mortgage in respect of which 
the right is claimed has been redeemed in full— Madhoram v Kirtyanand 
AIR 1944 PC 96 (100): 49 CWN 75: 47 Bom LR 603: (1944)2 MLJ 343. In 
case a mortgage is paid off by more than one person, all are entitled to 
subrogation to the extent of the respective amounts paid by each of them. 
There is, however. no reason to hold that it is only the person who makes 
the final payment in point of time, who is entitled to subrogation— Sinna 
Swami Goundan v Rama Goundan AIR 1941 Mad 563: (1944)1 MLJ 519. 
There can be successive subrogations. Thus if C by redeeming A is 
subrogated to his rights, D by paying off C can be subrogated to the same 
rights, provided the security of A is legally alive at the time— Gopal eM: 
v Ghulam Fatima AIR 1943 Lah 113. 
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6. Subrogee's rights. — The subrogee as a defendantin a mortgage suit 
can assert his priority in respect of an earlier mortgage. And this right is 
safeguarded by a provision that he should be paid out of the sale proceeds 
of the hypotheca in priority to the plaintiff—Ayyareddi v Gopalakrishnayya 
ILR 47 Mad 190 (PC). Thus this right may be used as a Shield against a 
mesne incumbrance. Secondly, the subrogee as a plaintiff can also enforce 
the rights of the mortgagee under a mortgage paid off by him. As observed 
by the Madras High Court in Ramarao v Manda Chalugal [35 MLJ 467] : 
‘To recognise an equitable right and then refuse the means of enforcing it 
would in effect result in refusing the equity. The subrogee can enforce an 
earlier mortgage even against a property not covered by his own mort- 
gage—Tika Sao v Harilal AIR 1941 Pat 276. And he is entitled to 
consolidation if the conditions therefor are satisfied—Nachappa Goundan 
v Samiappa Goundan AIR 1947 Mad 18: (1946)2 MLJ 35. 


7. Redeeming co-mortgagor v non-redeeming co-mortgagor.— 
Where a co-owner has redeemed the mortgaged property by himself, he 
can rightly claim that by subrogation he has become the mortgagee and 
on that basis he can claim that unless some other co-owners redeem the 
mortgage from him he remains the mortgagee—Daulat Ram v Saroop Ram 
(1999)9 SCC 428. 


If aco-mortgagor pays the full amount of the mortgage, he is subro-gated 
to the rights of the mortgagee, and he must sue within the limitation 
applicable to the original incumbrancer. The existence of a decree on the 
prior incumbrance would make no difference unless it had been drawn up 
in the specific form (i.e. in Form No.6, App. D.. Sch. 1, C.P.C.) which would 

have enabled the judgment-debtor who paid off the decree to work out his 
rights in execution of the same decree against his co-judgment-debtors— 
Balchand v Ratanchand ILR 1942 Nag 393: AIR 1942 Nag 111: 1942 NLJ 
Bah me The combined effect of this section and sec. 95 is that while a 
T arigagor who pays his own debt cannot claim any subrogation against 
e mortgag se, Pare the several mortgagors who pays not only 
r the other mortgagors is entitled to subrogation 
rtga OČESA Manzur AIR 1936 Oudh 47 (49). 
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position of a mortgagee breaks up the integrity of the mortgage thereby. 
Consequently, he must split up his claim into a claim against each, insisting 
upon each of them to redeem only his own share of the mortgaged 
property—see Umar Ali v Asmatali 58 Cal 1167 (FB): 35 CWN 409 (422). 
The latter is entitled to proceed against all the mortgagors jointly, and not 
against each of the mortgagors for the proportionate share of debt due by 
each of them— Tabarak Ali v Dalip Narain 8 PLT 255: 98 IC 968: AIR 1927 
Pat 117 (121); on appeal, 9 PLT 313, AIR 1927 Pat 379 (381): 103 IC 703. 
The non-redeeming co-mortgagor's suit within 60 years from the date of 
the original mortgage will be in time and his suit for redemption cannot be 
resisted—Nallamma! v Sivani Ammal (1974)2 MLJ 200: 87 LW 589. 


"Steering clear of the tangled web of conflicting and confusing decisions 
rendered on an interpretation of the relevant provisions of the Transfer of 
Property Act. 1882, as they stood before the amendment was in force, a 
redeeming co-mortgagor discharging the entire mortgage debt, which was 
the joint and several liability of himself and his co-mortgagor. was, in equity, 
entitled to be subrogated to the rights of the mortgagee redeemed and to 
treat the non-redeeming co-mortgagor as his mortgagor to the extent of the 
latter's portion or share in the hypotheca and to hold that portion or share 
as security for the excess payment made by him. This equitable right of the 
redeeming co-mortgagor stems from the doctrine that he was a principal 
debtor in respect of his own share only. and his liability in respect of his 
co-debtor's share of the mortgage debt was only that of a surety: and when 
the surety had discharged the entire mortgage debt, he was entitled to be 
subrogated to the securities held by the creditor, to the extent of getting 
himself reimbursed for the amount paid by him over and above his share 
to discharge the common mortgage debt.” 


It is further provided in the above case that where the Transfer of Property 
Act is not in force and mortgage with possession is made by two persons. 
one of whom only redeems discharging the whole of the common mortgage 
debt, he will, in equity, have two distinct rights. Firstly, to be subrogated to 
the mortgagee discharged, vis-a-vis the non-redeeming co-mortgagor. 
including the right to get into possession of the latter's portion of share of 
the hypotheca. Secondly, to recover contribution towards the excess paid 
by him on the security of the portion or share of the hypotheca which 
belonged not to him but to the other co-mortgagor. It follows that where one 
co-mortgagor gets the right to contribution against the other co-mortgagor 
by paying off the entire mortgage debt, a correlated right also accrues to — 
the latter to redeem his share of the property and get its possession on 
payment of his share of the liability to the former. This corresponding right | 
of the ‘non-redeeming’ co-mortgagor, to pay his share of the liability and 
get possession of his property from the redeeming co-mortgagor, s jub: 








as long as the latter's right to contribution subsists. This popes ‘non | 
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redeeming’ co-mortgagor is purely an equitable right, which exists irrespec- 
tive of whether the right of contribution which the redeeming co-mortgagor 
has as against the other co-mortgagor, “amounts to a mortgage or not”— 
Valliamma v Sivathanu AIR 1979 SC 1937: (1979)4 SCC 429. 


On redemption by one of several mortgagors of the entire mortgaged 
property, the other co-mortgagors cannot be called upon to pay more than 
he paid in discharge of incumbrance. He can call upon the co-mortgagors 
to contribute towards the excess which he has paid over his own share. If 
it is equitable that the redeeming co-mortgagor should be substituted in the 
mortgagee's place, it is equally equitable that the other co-mortgagors 
should not be compelled to pay more than he had paid in discharge of 
incumbrance—Ganeshi Lal v Joti Pershad AIR 1953 SC 1; see also 
Kunjayarnma v Kunchali AiR 1970 Ker 289. 

A non-redeeming mortgagor has two distinct rights or remedies v/s-a- 
vis the redeeming co-mortgagor, i.e.— 

(ù to get the property redeemed within the period prescribed by Art. 
61 of the Limitation Act, 1963; and 

(ii) an equitable right to get possession of his share of the property 
on payment of his share of the mortgage money within twelve years 
from the date of redemption of tne hypotheca by the redeeming 
co-morigagor—Jamait Singh v State of Punjab AIR 1984 Punj 351. 


A co-mortgagor who has redeemed a mortgage is subrogated to the 
position of the morigagee and a suit against him by the other mortgagors 
for redemption is governed by Art. 148 of the Limitation Act [Art. 61(a) of 
the Act of 1963] and time runs against the plaintiffs from the date of ihe 
original mortgage—Sis Ram v Sukh Lal AIR 1982 Punj 185. 


On the guestion of limitation the Supreme Court in an earlier decision 
held as follows : 


"Since subrogation of the redeeming co-mortgagor would give him the 
right under the original mortgageto hold the non-redeeming co-mortgagor's 
property as security to get himself reimbursed for the amount paid by him 
in excess of his share of the liability, it follows that a suit for possession of 
his share or portion of the property by a non-redeeming co-mortgagor on 
payment of the proportionate amount of the mortgage debt, may be filed 
either within the limitation prescribed for a suit for redemption of the original 
mortgage or within the period prescribed for a suit for contribution by the 
redeeming co-mortgagor against the other co-mortgagor’—Valliamma 
Champaka Pillai v Sivathani Pillai AIR 1979 SC 1937 : (1979)4 SCC 429. 
In Vallikat Thekkedath Valappil Lashmikutty Amma v V.T.V. Damodara 
Menon [(1997)3 SCC 317], the Supreme Court has considered its earlier 
decision in Va//amma's case and observed as follows : 


“It is now a settled legal position that one of the co-owners or one 
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of the co-mortgagors is entitled to redeem the mortgage and on 
redemption, he subrogates into the shoes of the mortgagees. To 
that extent of his liability for the mortgage, he gets discharged and 
to the extent of the shares of other co-mortgagors, he stands in 
the position of the mortgagee vis-a-vis other co-mortgagors. 
Therefore, it would be open to the other mortgagors to sue for 
possession of the property after paying their share within the 
period of limitation. It is not in dispute that 12 years is a period of 
limitation for possession of the property ..... They are entitled to pay 
to the extent of the respective shares of the mortgage amount and 
seek possession from the co-mortgagor, namely, appellant within 
12 years from the date of the redemption of the mortgage.” 


Where the plaintiff seeks to enforce his right to claim contribution from 
the co-mortgagors along with his right to enforce the charge arising in his 
favour under sec. 100, the starting-point of limitation would be the date on 
which the plaintiff made payment and redeemed the mortgage— 
Mohaddinsaheb v Hasabsaheb AIR 1983 Kant 13. 


8. Payment must be in full.—The fourth para of sec. 91 makes it 
abundantly clear that no person can claim a right of subrogation unless the 
mortgage in respect of which the right is claimed has been redeemed in 
full. He must pay the entire amount of the incumbrance which is senior to 
his own—Gurdeo Singh v Chandrika Singh 36 Cal 193 (220); Kanhaiya v 
Ikram Fatima AIR 1932 Oudh 268 (271). But the subsequent mortgagee 
is entitled to subrogation if the prior mortgage has been entirely satisfied— 
Rupabai v Audimulam 11 Mad 345; Saminatha v Krishna 38 Mad 548; Ram 
Sarup v Ram Richhpal AIR 1929 All 621; Shib Charan v Mugaddam AIR 
1936 All 62 (63); Neelakanta v Sankara AIR 1953 Tr-Coch 69. 


IH. Marshalling 
(a) Doctrine of Marshalling 


Sections 56 and 81 of the Transfer of Property Act enact what is called 
the doctrine of marshalling. Sec. 56 deals with marshalling by subseguent 
purchaser whereas sec. 81, with which we are concerned for the present, 
deals with 'marshalling securities'. Story in his Eguity Jurisprudence, sec. 
633 states the doctrine as follows: 'The general principle is that one party 
has a lien on or interest in two funds for a debt; and another party has a 
lien or an interest in one only of the funds for another debt; the latter has 
a right in eguity to compel the former to resort to the other fund in the first 
instance for satisfaction, if that course is necessary for the satisfaction of 
the claims of both parties, whenever it does not trench upon the rights or 
operate to the prejudice of the party entitled to the double fund’—Cited in 
Bishonath Mookerjee v Kisto Mohun (1867)7 Suth WR 483 (484). 
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The doctrine of marshalling applies to the case of securities, whether 
mortgages, charges or liens, so as to prevent one claimant arbitrarily 
depriving another of his only security. The doctrine applies where one 
creditor has a charge or lien on two funds and another has a charge or lien 
on only one of the funds, although if the double creditor has merely a right 
of set-off against the second fund, he cannot be required to abandon his 
charge on the first fund in favour of the second incumbrance on that fund 
and rely on his right of set-off. If, however, one incumbrancer has a security 
on two properties of the same mortgagor, and another mortgagee has a 
security on one property only, the two properties will be marshalled, so as 
to throw the first incumbrance as far as possible on the property not included 
in the second security. The securities need not have been created at the 
same time, and may be successive securities for the same debt. There must, 
however, normally be two funds or securities, both originally the same 
owner's property. Possibly there may be cases where the two securities 
have not been actually subject to the same ownership, but at least the 
owners of the security against which the claim is made must not be entitled 
to throw the paramount liability on the claimant's security. A fund and a right 
of action are not marshalled; and the debts must be the same person's 
debts. 


The doctrine of marshalling does not entitle the single creditor to 
interfere with the double creditors' right to resort to whichever security he 
chooses but, if the double creditor satisfies his incumbrance out of the 
property included in the single creditor's security, the single creditor is 
subrogated to the double creditor's rights against the other security. 


The doctrine of marshalling will be applied if at any time during the ačtion 
the court sees occasion for it, even if marshalling has not been claimed by 
the pleadings—Halsbury's Laws of England Vol. 32 p. 915. 


The principle, as stated above, is based on the ethical maxim, sic utere 
tuo ut alienum non laedas (so use your own property as not to injure your 
neighbour's) [9 Co. 59]. The equitable principle underlying the doctrine is 
that a creditor having the means of satisfying his debt out of several funds 
shall not, by the exercise of his right, prejudice another creditor whose 
security comprises only one of the funds. Thus, if the owner of two 
properties, X and Y, mortgages them both to A, and then mortgages one 
of them, Y to B, B may require the securities to be marshalled, that is, that 
A's mortgage shall be thrown upon property X so far as it will suffice, and 
property Y or so much as is not required for A’s mortgage, be left to satisfy 
B's mortgage—Fisher and Lightwood's Law of Mortgage, 9th Ed., p. 506. 


The principle stated in the leading case of A/drich v Cooper[(1803)8 Ves 
382] may be stated in the following way so as to furnish another example: 
A mortgages Xand Y to B, thereafter A again mortgages Xto C. Bthreatens 
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to realise his mortgage out of X and in that case C will be deprived of his 
security. In the circumstance C, by invoking the doctrine of marshalling, can 
compel Bto realize his mortgage so far as possible out of Yin order to leave 
X available for himself. 


The right of marshalling must be exercised at the time when the first 
mortgagee seeks to realize his security. If at that time there is already a 
person who has acquired for valuable consideration an interest in the 
property not mortgaged to the second mortgagee. then the right of 
marshalling does nto exist—Unnamalal v Gopalaswami 54 Mad 59: AIR 
1931 Mad 199. The rule of marshalling was never intended to defeat the 
rights of other subsequent mortgagees. Thus, two estates (X and Y) are 
mortgaged to A and one (X) is afterwards mortgaged to B, the remaining 
estate ( Y) being then mortgaged to C. Here B had no equity to throw the 
whole of A’s mortgage on C's estate (Y) and so destroy Cs security. And 
for the same reason C cannot marshall. In such a case, A must Satisfy 
himself out of two estates rateably. according to the respective values of 
the two estates, and leave the surplus proceeds of each estate to be applied 
in payment of the respective incumbrance thereon—per Lord Romilly in 
Gibson v Seagrin 20 Beav 614 (619). But if C takes by his contract only 
the surplus which will remain after satisfying the earlier mortgagees, the 
marshalling will take place between them, without regard to his interest 
Fisher and Lightwood on Mortgage. 9th Ed., pp. 505, 506. If a mortgage 
by A and B of their properties in favour of C is followed by a mortgage by 
A alone of A's property in favour of D, then B cannot say that As property 
is to be sold first in execution of Cs mortgage decree, because sec. 81 does 
not apply—Jahar D.C. v Mathew AIR 1962 Ker 106. 


Section 56 can be distinguished thus from sec. 81. The former deals with 
the right of marshalling of a purchaser of one of the items of the mortgaged 
properties; while the latter with the right of a subsequent mortgage of one 
of the mortgaged properties. The rule in both is that if the owner of two or 
more properties mortgages then to one person and then sells or mortgages 
one or more of them to another person, the buyer or subsequent mortgagee, 
as the case may be, is, in the absence of a contract to the contrary, entitled 
to have the mortgage debt satisfied out of the property or properties not 
sold or mortgaged to him so far as the same will extend, but not so as to 
prejudice the rights of the prior mortgagee or persons Claiming under him 
or of any other person who has, for consideration, acquired an interest in 


any of the properties—Md. Kazimul v S. Sugar Syndicate, Lahore AIR 1939 — 


All 314 (315). . td 
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property Yto O. Under sec. 82 of the Transfer of Property Act, Xand Y would 
be liable to contribute towards the payment of the mortgage debt in the 
proportion of 2 :3.1n other words, X would be liable for the debt to the extent 
of Rs. 200 and property Y to the extent of Rs. 300. 


On the other hand, sec. 56 would make property X liable for the mortgage 
debt to the extent of its full value, namely, Rs. 2,000. Accordingly, the right 
of marshalling is an exception to the rule of contribution enacted in sec. 82— 
Muthiah Bhagavathar v Venkatarama AIR 1936 Mad 106 (111). The 
‘doctrine of contribution’ and its legal aspects have been discussed in ‘VI. 
Contribution’, infra. It may be noted that the last paragraph of sec. 82 
expressly provides that nothing therein applies to a property liable under 
sec. 81 to the claim of the subsequent mortgage. 


(c) Marshalling v Apportionment 


A right of marshalling by a subsequent incumbrancer is enforceable not 
only against the mortgagor, but also against the prior incumbrancer— 
Baglioni v Cavalli (1901)49 WR (Eng) 236. Thus if X and Y are mortgaged 
to P and X is subsequently mortgaged to Q, and Y is mortgaged or sold 
to A for valuable consideration, Q has no equity to throw the whole of Ps 
mortgage on RS estate and so destroy R's security— Gibson v Seagrim 
(1855)52 ER 741 (743): 24 LJ Ch 782: 20 Digest (Rep!) 528. If Q were to 
compel P to proceed against Y first, it would prejudice A and this is 
inadmissible under sec. 81, since the right of marshalling cannot be 
exercised so as to prejudice the rights of any person who has for 
consideration acquired any interest in any of the properties. Hence it has 
been held in Official Assignee, Madras v Byramshaw [AIR 1932 Mad 196 
(198) : 135 Ind Cas 316: 61 MLJ 512] that as between the transferees of 
the different items of the mortgaged properties there is no right of 
marsala: 
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(d) Effect of amendment 


1. Report of the Special Committee, 1927.—Section 81 was amended 
by the amending Act XX of 1929. Presumably this was done on the basis 
of the Report of the Special Committee. 


The Special Committee in their Report 1927 observed as follows: 


‘It (old sec. 81) does not provide for the case of more than two properties 
nor for the case where the property has been mortgaged more than twice 
and a mortgagee subsequent to the second mortgagee desires to marshal 
the prior securities. We propose to widen the scope of the section by 
providing that it should apply to cases where there are more than two 
properties and to all subsequent mortgagees generally. 


‘The sec. (old) also requires that, in order that a subsequent mortgagee 
should be entitled to have the securities marshalled, it must be shown that 
he had no notice of the prior notice—/nderwan Pershad v tall Chowdhry 
ILR 23 Cal 790. This condition appears to have been based on the 
observations of Lord Hardwicke in Lanoy v Duke of Athol 2 Atk 44: 1558- 
1774 All ER Rep 279. in later English decisions this condition was held to 
be unnecessary. In Gibson v Seagrim ((1855)20 Beav 614: 24 LJ Ch 782: 
20 Digest (Repl) 528. Lord Romily remarked that the rule of marshalling 
was independent of the guestion whether the subseguent mortgagee had 
notice of the prior mortgage or not. As stated in the leading case of A/drich 
v Cooper |1 W 8 TL Cat 38: (1803)8 Ves 382: 1803-13 All ER Rep 51] the 
principle of ‘marshalling’ is that it shall not depend upon the will of one. 
creditor to disappoint another and that eguity intervenes to restrain the first 
creditor from resorting to the security of the subseguent creditor, until the 
other, which he alone possesses, is exhausted. Thus, according to the 
correct application of the principle, the guestion of notice of the prior 
mortgage to the subseguent incumbrancer is immaterial. Further, the 
words, "not so as to prejudice the rights of the first mortgagee" are sufficient 
to prevent any injustice being done to the prior mortgagee. We, therefore, 
propose that the words, "who has not notice of the former mortgage" should 
be omitted. 


‘In order that the doctrine of “marshalling” can be applied, there must 
be two funds or securities, both originally the property of the same owner; 
and the debts must be the debts of the same person. Neither in England 
nor in this country has the doctrine been extended to only a portion of the 
property already mortgaged (and) subsequently sold or mortgaged. If the 
prior mortgagee is forced to have recourse to a portion of the mortgaged 
property for the recovery of his money, it may be that both he and the 
mortgagor will be prejudiced and the sale of the property in portions will 
not realise an adequate price. We do not, therefore, consider that it wl 
safe to extend the doctrine of marshalling to such a case. 
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‘We propose to omit the word, “valuable” before the word “consideration” 
in the concluding section of the section. The Indian law does not recognise 
any distinction between good and valuable consideration, 


2. The amending effect.—The present section has been substituted for 
the old section by sec. 33 of Act 20 of 1929. The amendment has a threefold 
effect. In the first place. it has widened the scope of the section by providing 
for its application—(1) to cases where there are more than two properties; 
and (2) to all subseguent mortgagees generally. 


Secondly, the Amending Act of 1929 has brought the law into life with 
the English rule by providing that the right of marshalling does not depend 
on whether the person claiming it had or had not notice of the prior 
mortgage. Accordingly. the words, 'who has no notice of the former 
mortgage are omitted. 


Thirdly, the word ‘valuable’ before the word ‘consideration’ has been 
deleted, since the Indian law does not recognise any distinction between 
good and valuable considerations. 


The amended section lays down two essentials—(1) there should not 
be any contract to the contrary: and (2) no prejudice should be caused to 
the rights of the prior mortgagee or of any person acquiring for consideration 
an interest in any of the properties. Thus, sec. 81 cannot be invoked at the 
instance of the puisne incumbrances, where he has taken the mortgage 
expressly on condition of discharging the debt, but has defaulted. For, to 
hold otherwise would be a manifest prejudice to the first mortgagee— 
Deratha Pullayya v Jaidu Manikyala Rao AIR 1962 AP 425 (430). 


(e) Marshalling Enforced 


It is generally stated in textbooks in the words of Lord Eldon in Aldrich 
v Cooper (1803)8 Ves 382: 1803-31 All ER Rep 51. But this principle 
obviously has no application where a second mortgagee, having the 
security of two estates, offers to redeem a prior mortgagee having the 
security of one estate only. The prior mortgagee cannot, in such case. 
compel the second mortgagee to resort, in the first instance, to the estate 
which is not included in the first security — Greg v Arnott 1835 LI 8 G temp. 
Sugden, 246. Cf. Loder's Trusts, in re (1886)56 LJ Ch 230, where one of 
the mortgaged funds became subject to a restraint on anticipation on the 
marriage of the mortgagor. The principles which govern the doctrine of 
marshalling have been set forth in digest form in 22 LOR 307 et seg. ‘If a 
creditor', said the Lord Chancellor. 'has two funds, the interest of the debtor 
shall not be regarded. but the creditor having two funds shall take to that 
which, paying him will leave another fund for another creditor’ And his 


a a lordship. mentioned an old case in which a mortgagee, whose interest in 


tate was affected by an extent of the Crown, was allowed to stand 
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in the place of the Crown as to those securities which could not affect per 
directum—Sagittary v Hyde (1687)1 Vern 455. The same equity was 
enforced by Lord Hardwicke in the stili older case of Lanoy v Athol (1742)2 
Atk 444: 1558-1774 All ER Rep 279. In this case the mortgaged estates 
had descended to two different persons. 


The doctrine of marshalling has, however, been much qualified since the 
days of Lord Eldon, and will not be enforced where it would work any 
injustice to the prior creditor or to any other person interested in the 
securities. It cannot, therefore, be insisted upon if the fund upon which the 
junior creditor has no claim, is of a dubious character, or is one which may 
involve the prior creditor in litigation to realise. And this seems to be only 
reasonable; for the mortgagee might lose the very benefit sought by having 
a double security, if he could be compelled to incur the risk of delay or loss 
by being referred for his payment to the security he deemed the more 
uncertain—Jones, 8 1628; Sheldon, 8 63. Cf. Khetoosee v Banee (1869)12 
WR 114; Krishna v Muthukumara ILR (1905)29 Mad 217; Venkata v 
Bagiammal ILR (1914)39 Mad 419. But see /nder v Gobind ILR (1896)23 
Cal 790. 


This is also the reason why the securities will not be marshalled, where 
the two funds do not stand upon an equal footing. In the case of Webb v 
Smith ((1885)30 Ch D 192, 201 (CA): 55 LJ Ch 343: 53 LT 737: 20 Digest 
(Repl) 528] it appears that the defendants had a charge on certain moneys 
in their hands which were subject to a mortgage in favour of the plaintiff, 
and they had also in their hands certain other moneys belonging to the 
mortgagor over which they had got only a right of set-off. It was held that 
the defendants were at liberty to pay themselves out of the moneys which 
were subject to the plaintiff's mortgage, and were not bound to pay 
themselves with the other moneys in their hands. In giving judgment, Lord 
Justice Lindley observed: ‘The plaintiff had a right of action and also a 
charge upon the fund in the defendants’ hands; but the defendants had 
many rights; they had a right of lien, and also they had a right of set-off. 
It is argued for the plaintiff that the defendants were bound to obtain 
payment out of the fund produced by the sale of the furniture, so that he 
might obtain payment out of the fund produced by the sale of the brewery. 
In the present case | think that we are compelled to lay aside the suggestion 
that the defendants are bound to give up their security and to sue the debtor 
for the money due to them, or at least to retain the sum due to them out 
of the fund produced by the safe of the furniture. Such a suggestion is 
founded on a mistake. It is not warranted by Aldrich v Cooper [(1803)8 Ves 
382: 1803-13 All ER Rep 51] or by any case decided before Lord Hardwicke. 
But a principle has been laid down which has found its way into the 
textbooks, and it is that assets shall not be marshalled when by so doing 
another man’s right would be prejudiced: in this case if the doctrine of 
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marshalling were applied, we should prejudice the rights of the defendants 
as to their lien. The vice of the argument for the plaintiff is that in truth there 
were not two funds to which the defendants could resort, that is, two funds 
standing upon an equal footing. The defendants had a superior right of lien 
as to the fund produced by the sale of the brewery’— Webb v Smith (1885)30 
Ch D 192, 201, 202 (CA): 55 LJ Ch 343: 53 LT 737: 1 TLR 225: 20 Digest 
(Repl) 528. 


The principle enunciated in this judgment is not new as it was first laid 
down in the Court of Admiralty, a good many years ago in a case known 
as The Arabi[(1859)5 Jur (NS) 417: 1 Digest (Repl) 156]; where the holder 
of a bottomry bond, who could not sue the owner personally, tried to compe! 
the crew of a ship to waive their right of maritime lien for wages and to sue 
the owners whose solvency was not in any way impeached. The ground 
on which marshalling was claimed was that the holder of the bottomry bond 
had only a remedy against the ship, whereas the crew had also a personal 
remedy by action of debt against the owners. But the Judge of the Court 
of Admiralty held that he had no jurisdiction to restrain the proceedings of 
the crew against the ship, and thus compel them to resort to a personal 
remedy against the owners, and the reason given is that there were not two 
funds under the control of the court which could be marshalled for the 
benefit of the bottomry holder—see Sheldon, § 63. 


And this leads to the conclusion that a puisne mortgagee cannot 
interfere with the right of the prior mortgagee to take the money that is 
realised by any of his securities which first comes to hand, for the court 
cannot refuse to pay it to the prior mortgagee simply because he may also 
have recourse to other funds— Wallis v Woodyear (1855)2 Jur (NS) 179: 
20 Digest (Repl) 529. Cf. Mason v Bogg (1837)2 M&C 443, 447: 24 Digest 
(Repl) 883; but see Webb v Smith (1885)30 Ch D 192, 202 (CA): 55 LJ Ch 
343: 53 LT 737: 1 TLR 225: 20 Digest (Repl) 528. 


(f) Effect of the Doctrine 


1. Effect considered.—The foregoing cases show that the doctrine of 

_ marshalling cannot be applied so as to trench unfairly upon the rights of 

_ the person who is entitled to the double fund. It is equally inapplicable where 
eat ee Pgh Nes to se paee of an incumbrancer, where there are 
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of the estates was sufficient to pay Bin full. The court refused, as between 
C and D, to marshal the securities by directing B to take his full payment 
out of this estate so as to leave Cthe first incumbrancer on the other estate, 
and B’s debt was thrown rateably on both estates—Cf. Bugden v Bignold 
(1843)2 Y&C Ch 377: 35 Digest (Repl) 679; Flint v Howard (1893)2 Ch 54 
(CA): 62 LJ Ch 804: 68 LT 390: 35 Digest (Repl) 545; see also Satis v Gopal 
(1892)2 CWN 397. This is also the law in Scotland — Gloag and Irvine, pp. 
61, 62. But this rule does not hold good where the double creditor himself 
has a subsequent security over one of the estates for a separate debt — 
Gloag and Irvine, pp. 63, 64. 


In Gibson v Seagrim [(1855)20 Beav 614: 24 LJ Ch 782: 26 LT OS 65: 
29 Digest (Repl) 528], Sir John Romily entered fully into the subject, 
adopting the principle of A/drich v Cooper [(1803)8 Ves 382: 1803-13 All 
ER Rep 51] while at the same time, expressing his concurrence in the 
subsequent decision in Barnes v Racster ((1842)1 Y&C Ch 401: 11 LJ Ch 
228: 35 Digest (Repl) 754]. The facts of the case were shortly these: In 1851, 
Seagrim mortgaged certain real estate to Johnson. In 1852, he mortgaged 
the same estate to Godwin, transferring to him, at the same time, certain 
shares in a company by way of additional security. In 1853, he mortgaged 
all the lands, including those in the former mortgage to Gibson; but the 
shares were not comprised in this security. The first mortgagee subse- 
quently sold the real estate included in his mortgage, and, after paying 
himself, handed over the surplus to the second mortgagee, Godwin, who 
applied it in payment of his mortgage debt; and then, having sold the shares, 
paid himself in full, and handed over the balance to the assignees of 
Seagrim, who had become a bankrupt. Gibson applied to have this balance 
applied in satisfaction of his debt, in lieu of the surplus of the proceeds of 
the real estate intercepted by Godwin. Thus, at the time when Johnson's 
mortgage was paid off, the parties stood thus: Godwin had a mortgage on 
two estates, namely, the real estate and the shares; and Gibson had a 
mortgage on the real estate only. The Master of the Rolls, following Barnes 
v Racster [(1842)1 Y&C Ch 401: 11 LJ Ch 228: 35 Digest (Repl) 754], 
ordered the surplus proceeds of each estate to be applied in payment of 
the respective incumbrances thereon. But if a puisne mortgagee takes his 
security expressly subject to, and after payment of the prior mortgages, he 
is entitled only to the surplus which may remain after satisfaction of the 
earlier mortgages, and is not entitled to claim the benefit of a rateable . 
distribution — /n re Mower's Trust 1869 LR 8 Eq 110: 20 LT 838: 35 Digest 
(Repl) 679; cf. Aldridge v Forbes (1840)9 LJ Ch 37: 20 Digest (Repl) 528. 

These cases show that the right of a subsequent mortgagee of one 
of the estates to throw the prior charge upon that which is not mortgaged 
to him though enforceable against the mortgagor, and volunteers claiming 
under him, cannot be asserted against a mortgagee of the other estate. 


G:M— 38 
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It is to point out that the doctrine of marshalling, however plausible, 
has the effect of unduly favouring secured creditors. Thus, for example, 
if the owner of estates A and 8 worth respectively Rs. 10,000 and Rs. 
5,000 mortgages both of them to C for Rs. 5,000 and subsequently 
mortgages A only to D for Rs. 10,000 and then becomes Insolvent, D may 
throw the whole of C’s mortgage on B, and thus recover the whole amount 
due to him out of A, with the result that the unsecured creditors would 
receive nothing—Littlejohn v Black (1855)18 D 207. The doctrine in 
question assumes that estate B ought to exonerate estate A from the first 
mortgage, whereas in equity and justice they ought to bear the burden 
equally. It is said by Langdell that the rule, which had its origin in the efforts 
of Courts of Equity to prevent the harsh and unjust discriminations which 
the law formerly made between creditors of persons deceased, whose 
claims were in equity and justice equal, cannot as a general doctrine be 
sustained upon any principle—1 Harvard LR 70. But, as stated earlier, 
English jurisprudence is still incumbered with many dead forms which 
become intelligible only when you find that they are nothing more than the 
remnants of extinct conditions. 


2. Notice examined.—Lord Hardwicke seems to have thought that a 
mortgagee with notice is not entitled to the benefit of the rule [Lanoy v Duke 
of Athol (1742)2 Atk 444: 1558-1774 All ER Rep 279. But see Tidd v Lister 
(1852)10 Hare 140, 157: (1854)3 De GM&G 857: 35 Digest (Repl) 678; 
Hughes v Williams (1852)3 M&G 683: 20 Digest (Repl) 528; Heyman v 
Dubois 1871 LR 13 Eq 158; Liverpool Marine Co. v Wilson (1872)7 Ch App 
507: 41 LJ Ch 798: 41 Digest (Repl) 544; Flint v Howard (1893)2 Ch 54 
(CA): 62 LJ Ch 804: 68 LT 390: 35 Digest (Rep!) 677. Cf. Nanabhat v 
Lakshman 1877 Born PJ 83; Chunilal v Fulchand ILR (1893)18 Born 160}; 
and this view which would considerably narrow the application of the 
doctrine, has been adopted by the Indian Legislature. Sec. 81 of the Transfer 
of Property Act, however, does not directly deal with some intricate 
questions which may arise where both estates are subject to separate 
second mortgages. Thus, suppose two properties are mortgaged to A, and 
then there is a second mortgage of one of these properties to B, and 
subsequently a second mortgage of the other property to C, and one of the 
second mortgagees takes his security with notice, and the other without 
notice, of A’s mortgage, would the mortgagee who takes his security without 
notice of A’s mortgage be entitled to throw it on the other property? The 
question was discussed in England in Flint v Howard [(1893)2 Ch 54, 73 
(CA): 62 LJ Ch 804; 68 LT 390: 35 Digest (Repl) 677] where Kay, LJ, in the 
course of his judgment observed: ‘There are certain rules of law relating 
to mortgages which have been very long established. One of them may be 
shortly stated as follows in Lanoy v Duke of Athol [2 Atk 444, 446: 1558- 
1774 All ER Rep 279], where Lord Hardwick said that if a person having 
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two estates mortgaged to A, and then one only to B, who had no notice 
of A’s mortgage, B might, as against the mortgagor, compel the payment 
of the first mortgage out of the estate on which he had no charge, according 
to the ordinary doctrine of marshalling. It was also held that this might be 
done not only against the mortgagor, but also against those claiming under 
him as volunteers, as for example, if the mortgagor had died and the two 
estates had descended to different heirs. But if there was a second 
mortgage of one estate to B, and also subsequently a second mortgage 
of the other estate to C, the matter is more complicated. C, although he had 
no notice of the prior mortgage on both properties to A, would not then be 
able to throw it on the property mortgaged to B, but the equity between B 
and C would be to apportion the first mortgage between the two properties 
according to their respective values—Barnes v Racster (1742)1 Y&C Ch 
401: 11 LJ Ch 228: 35 Digest (Repl) 754; Bugden v Bignold (1843)2 Y&C 
Ch 377: 35 Digest (Repl) 679. 


“In the last-mentioned case C claimed, on the ground that he had no 
notice of the mortgage to A, to throw the whole of it upon the estate 
mortgaged to B. It was held that although he had no notice he could not 
do this, but because he had no notice B could not insist on a similar right 
against him. 

In Gibson v Seagrim [(1855)20 Beav 614, 619: 24 LJ Ch 782: 26 LT OS 
65: 20 Digest ((Repl) 528], Lord Romily stated the law thus: “If two estates 
are mortgaged to A, and one is afterwards mortgaged to B, and the 
remaining estate is afterwards mortgaged to C, B has no equity to throw 
the whole of A’s mortgage on C's estate, and so destroy C's security. As 
between Band C, A is bound to satisfy himself the principal, interest, and 
costs due to him out of the two estates rateably, according to the respective 
values of such two estates, and thus to leave the surplus proceeds of each 
estate to be applied in payment of the respective incumbrances thereon.” 
As so stated the rule is independent of the guestion whether C had notice 
of As mortgage or not. | am not satisfied that the rights of B and C to have 
A’s mortgage debt apportioned depends upon whether C, when he took 
his security, had notice of A’s mortgage. If it had been decided that after 
the mortgage of one of the properties to B, the mortgagor could not alter 
B’s position by mortgaging the other to C, that would be intelligible; B would 
then have against C the same right which he had against the mortgagor, 
viz. to throw A's mortgage debt upon the property mortgaged to C. That is 
not so where C had no notice of A's mortgage. Why should notice of that 
mortgage alter the right of C as against B [It has, however, been held in 
Ireland that if C, when he took his security, had notice of A's mortgage, B 
can throw the latter exclusively upon the estate mortgaged to C — In re 
Lawder's Estates (1861)11 Ir Ch R 346: 35 Digest (Repl) 679; In re Roddy's 
Estate (1861)11 Ir Ch R 369: 35 Digest (Repl) 677; In re Roche's Estate . 
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(1890)25 LR Ir 271: 35 Digest (Repl) 677; cf. Tessillian v Caniffe (1855)4 
ir Ch 399]. The right of a subsequent mortgage of one of the estates to 
marshal — that is to throw the prior charge on both estates upon that which 
is not mortgaged to him — is an equity which is not enforced against third 
parties, that is, against anyone except the mortgagor and his legal 
representatives claiming as volunteers under him. It is not enforced against 
a mortgagee or purchaser of the other estate. If both estates are subject 
to separate second mortgages, the court apportions the first mortgage 
between them. 


And this would also seem to be the law in India as sec. 81 of the Transfer 
of Property Act does not permit marshalling where it would prejudice the 
right of any person ‘who has acquired for valuable consideration an interest 
in either property’, whether with or without notice of the overriding 
incumbrance. Equity will not marshall securities where in one incum- 
brancer, it would injure another—Fisher & Lightwood on Mortgage, 9th Ed. 
p. 507. 


3. The case of a single creditor.—Where the single creditor is unable 
to call in the doctrine of marshalling, as for instance, where the double 
creditor brings an action of foreclosure, he can protect himself only by 
means of redemption. If the securities are marshalled, the debt of the double 
‘creditor is primarily satisfied out of the estate which is not in mortgage to 
the single creditor. But if the double creditor is redeemed, the single creditor 
steps into his place; and in England he may, on redemption, throw his debt 
upon both estates. It is, therefore, said that the single creditor’s remedy is 
not as extensive under the doctrine of marshalling as it would be on 
redemption of the prior mortgagee. 


Titley v Davies [(1743)2 Y&C 399: 35 Digest (Repl) 489. It should be 
noticed that if the mortgage to E had been discharged, D would have been 
the first mortgagee of A, and yet his position would have been worse, for 
he could not then have redeemed either Bor C— See Fisher, §§ 1217, 1218] 
is the leading case on the point, where Lord Hardwicke held that if estates 
A, B and C are mortgaged to E, then estate A is mortgaged to D, and 
subsequently B is sold to M and Cto N, D is entitled to redeem E and to 
hold A, B and C for the aggregate of his own debt and of what he paid to 
E. Reduced to its simplest form the proposition comes to this: If mortgagor 
mortgaged two estates to A, and then mortgaged one of them to B, and 
subsequently mortgaged the other to C, B, who had the first right to redeem, 
on paying what was due to A, would be entitled to hold the property 
comprised therein as against C, not merely for what he has paid to A, but 
- also for what was owing to him on his own security—See Mutual Life 

oe v Langley (1886)32 Ch D 460 (CA): 54 LT 326: 35 Digest (Rep!) 
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It is said that this is not a question of tacking, nor is it a question of 
consolidation. B's right does not rest upon either of these two grounds, but 
upon the principle that no subsequent dealing by the mortgagor can 
interfere with, or prejudice, his prior mortgage—See the remarks of Cotton, 
LJ, in Mutual Life Assurance v Langley (1886)32 Ch D 460, 466 (CA): 54 
LT 326: 35 Digest (Repl) 653. But it begs the question to affirm that by 
creating a subsequent mortgage in favour of C, the mortgagor interferes 
with any vested right of B who has merely what is called a potential equity, 
and which can neither preclude him from pledging the other estate to C, 
nor A from giving up his security upon it before he is redeemed—See the 
observations of Kay, LJ, in Flint v Howard (1893)2 Ch 54, 73 (CA): 62 LJ 
Ch 804: 68 LT 390: 35 Digest (Rep!) 677. There must surely be something 
wrong with the premises when they lead to a conclusion which would give 
the mortgagee of one property only such undue advantage over subse- 
quent incumbrancers. 


This will appear very clearly if the rights of the parties are worked out 
by a decree for sale instead of foreclosure. Thus, suppose there is a first 
mortgage for Rs. 30,000 on two properties, X and Y, X being worth 
Rs. 50,000 and Y only Rs. 10,000. Suppose a second mortgage on Y only 
for Rs. 30,000, and then a third mortgage on X for Rs. 25,000. The second 
mortgage by redeeming the first would be entitled in a suit for foreclosure 
to throw both the debts on X and Y, and thus protect himself from any loss, 
although his security was manifestly insufficient, while the third mortgagee, 
notwithstanding the sufficiency of his security, would be sgueezed out. For 
ex hypothesi the equity of redemption of Y, which was the second 
mortgagee's only security, was worth on a rateable distribution of the first 
mortgage debt only Rs. 5,000, while the equity of redemption of X was worth 
Rs. 25,000. Under a decree for sale, however, the sale proceeds would be 
rateably distributed. The first mortgagee would thus get Rs. 30,000, the 
second Rs.5,000 and the third Rs. 25,000. This may not be technical equity, 
but it is equity in its best sense, and we find that Titley v Davies [(1743)2 
Y&C 399: 35 Digest (Rep!) 489] notwithstanding, the courts in England have 
consistently followed this principle in dealing with the proceeds of a sale 
by the first mortgagee under his power—Cf. Flint v Howard (1893)2 Ch 54 
(CA): 62 LJ Ch 804: 68 LT 390: 35 Digest (Repl) 677. See also the remarks 
of Turner, LJ, in Stronge v Hawkes (1859)4 DeG 8 J 632: 35 Digest (Repl) 
679; Fisher, p. 975. 


It is a logical corollary of the doctrine of marshalling that when the double 
creditor obtains satisfaction out of the fund to which alone the single creditor 
can resort, the court will allow the single creditor to stand in the place of 
the double creditor in regard to the other fund and to claim any surplus which 
may be derived from it, not exceeding the value of the fund mortgaged to 
him— See the authorities in the note to Clifton v Bart (1720)1 P Wms 679; 
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see also Aldrich v Cooper(1803)8 Ves 382: 1803-13 AllER Rep 51; Trimmer 
v Bayne (1803)9 Ves 209: 1775-1802 All ER Rep 515; Gwynne v Edwards 
(1825)2 Russ 289n: 23 Digest (Repl) 539; Going v Farrell Beatt 472; Kirby 
v O'Shee (1841)4 Ir Eq 307; Keily, in re (1850)2 In Jur NS 302; Moxon v 
Berkeley (1890)59 LJ Ch 524: 62 LT 250: 35 Digest (Repl) 679; South v 
Bloxom (1865)2 H&M 457: 34 LJ Ch 369: 12 LT 204: 35 Digest (Repl) 678; 
cf. Heyman v Dubois 1871 LR 13 Eq 158: 41 LJ Ch 224: 25 LT 558: 35 Digest 
(Repl) 678, where the securities were marshalled in favour of a surety. See 
also Gee v Liddell(1913)2 Ch 62:82 LU Ch 370: 108 LT 913: 26 Digest (Rep!) 
122; and 29 LQR 380. In Goldie v Bank of Scotland [(1834)12 S 498. For 
the Scotish law on marshalling, see Gloag and Irvine, pp. 58 et seg.; see 
also /mam Ali v Baijnath ILR (1906)33 Cal 613, Lord President Colonsay 
said: ‘In the ordinary case of a catholic creditor, i.e. a creditor holding a 
security over two subjects, which for the sake of simplicity | shall assume 
to be heritable subjects, and another creditor holding a postponed security 
over one of them, there can be no doubt that the catholic creditor is entitled 
to operate payment out of the two subjects as best he can for his own 
interest; but he is not entitled arbitrarily or capriciously to proceed in such 
a manner as to injure the second creditor without benefiting himself — as, 
for instance, capriciously to take his payment out of the subject over which 
there is a second security, and thereby to exhaust that subject, to the 
detriment of the second creditor, leaving the other subject of his own 
security unaffected or unexhausted. The second creditor will be protected 
against proceedings so contrary to equity, and the primary creditor will be 
compelled either to take his payment, in the first instance out of that one 
of the subjects in which no other creditor holds a special interest, or to 
assign his right to the second creditor from whom he has wrested the only 
subject of his security. 


Marshalling and subrogation are thus closely related to one another. 
They are both intended to effect the same object, but in slightly different 
ways. It should be borne in mind that the principle of marshalling applies 
only where there are different debts against one common debtor, realisable 
out of funds which are the property of such debtor. ‘It was never said’, 
remarked Lord Eldon, ‘that if | have a demand against A and B, a creditor 
of B shall compel me to go against A without more; as if B himself could 
insist that A ought to pay in the first instance, as in the ordinary case of 
drawer and acceptor, or principal and surety to the intent that all the 
obligations arising out of these complicated relations may be satisfied; but 
if have a demand against both, the creditors of B have no right to compel 
me to seek payment from A if not founded on some equity giving Bthe right, 
for his own sake, to compel me to seek payment from A'—Kendall, Exp 
(1811)17 Ves 514, 520. Cf. Aldrich v Cooper (1803)8 Ves 382: 1803-13 All 
ER Rep 51; Douglas v Cooksey (1867)2 Ir R Eq 311. And see Gloag and 
Irvine, p. 64. | i 
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4. Particular cases examined 


(1) Manager of joint Hindu family.—Where, therefore, the manager of 
a joint Hindu family mortgaged the family property for a lawful purpose, and 
afterwards made another mortgage only of his share for his personal debt 
to a third person who purchased it under his decree, it was held that no 
case for marshalling arose as the mortgagees were not creditors of the 
same person, having demands against the property of such person. One 
was a creditor of the coparcenary, and the other a separate creditor of one 
of the members of the family — Gopala v Saminathayyan ILR (1888)12 Mad 
255. See also Neelamegan v Govindan ILR (1890)14 Mad 71; Nimbaji v 
Vadia ILR (1892)16 Bom 683; cf. Haynes v Forshaw (1853)11 Hare 93: 22 
LJ Ch 1060: 17 Jur 930: 1 WR 346: 23 Digest (Repl) 535. So too, where 
A has a charge only on the ship, and B, a bottomy bond holder, has a charge 
on both ship and cargo, the court will not marshall against the cargo in favour 
of A as the same persons are not the owners of both ship and cargo— 
Chioggia, The 1898 P 1:77 LT 472: 14 TLR 27: 46 WR 253: 41 Digest (Repl) 
408. But where A mortgages Blackacre, and B mortgages Whiteacre to C 
to secure the same debt, and the eguity of redemption of Blackacre is 
afterwards sold to D, the securities will be marshalled in favour of D—Going 
v Farrell Beatt 472. 


It is scarcely necessary to add that the mortgagor himself cannot, in the 
absence of any special circumstances, require the creditor, where he has 
got a security as well as the covenant of the debtor, to resort to the security 
before bringing an action on the covenant—Story, Eguity Jurisprudence 8 
640; Sheldon, 8 25. The case is much stronger where there is a contract 
that the claim of the mortgagee shall be first satisfied out of the mortgaged 
estate—Lawder' Estate, inre(1861)11 Ir Ch R 346: 35 Digest (Repl) 679. 
An unsecured creditor of the mortgagor will also not be permitted to control 
the action of the mortgagee except perhaps where the estate or fund on 
which the debt is secured cannot be reached by him— See the judgment 
of Lord Eldon in Aldrich v Cooper 1803-13 All ER Rep 51: (1803)8 Ves 382. 
See also Gwynne v Edwards (1825)2 Russ 289n: 23 Digest (Repl) 539; 
Greenword v Taylor (1830)1 Russ 8 M 187. Disting. Kristo v Ram ILR 
(1880)6 Cal 142: 7 CLR 396. And see Sheldon, 8 63. 


(2) Mortgagor's grantees.—Let us now come to marshalling in favour 
of grantees claiming under the mortgagor; for though the rule is freguently 
stated in terms which would confine it to creditors, it is in reality of much 
wider application. 


The leading case of the subject is Averall v Wade [1835 LI & G (temp 
Sugden) 252: 35 Digest (Repl) 677] : There a person seized of several 
estates and indebted by judgment, settled one of the estates for valuable 
consideration, with a covenant against incumbrances, and subsequently 
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acknowledged other judgments. It was held that the prior judgments should 
be thrown on the unsettled estates. The Lord Chancellor Sir Edward 
Sugden observed: ‘Suppose there was no covenantin the settlement: aman 
seized of estates A and B, both subject to a judgment debt, settles A for 
valuable consideration without noticing the judgment; the judgment-creditor 
would be compelled to go against estate B, and the persons claiming under 
the settlement would be entitled to have the settled estate exonerated at 
the expense of the unsettied estate; the judgment binds both, and where 
there is a settlement of part of an estate, as if free from incumbrance, equity 
will throw the whole on the unsettled part, which still belongs to the original 
owner. Here, there is a covenant that the estate is free from incumbrances; 
assuming that there was no such covenant, but a mere declaration that the 
estate was free from incumbrances, there can be no doubt that the 
declaration would throw the incumbrances on the unsettled estate. | cannot 
put the point on lower grounds, but! can put it on much higher. The covenant 
is enforced, not by giving damages, because this court does not give 
damages, but according to the peculiar jurisdiction of this court by 
specifically doing that which ought to be done. 


This case, therefore, is authority for the proposition that, if estates A and 
B are subject to a common charge, and estate A is transferred for valuable 
consideration with a covenant against incumbrances, B becomes the 
primary fund to pay the common charge. It would, however, seem from a 
later Irish case that a covenant against incumbrances is not essential to 
the protection of a transferee for value—See the dictum of Lord Chancellor 
O'Hagan in Ker v Ker(1869)4 IR Eq 15. However, in a highly artificial system 
of conveyancing in which covenants against incumbrances, or for quiet 
enjoyment, or for further assurance, or a declaration that the estate is free 
from incumbrances, still play a not unimportant part [See the judgment of 
North, J, in Jones, in re (1893)2 Ch 461: 62 LJ Ch 996: 69 LT 45: 35 Digest 
(Repl) 676, and the cases cited therein]; as sec. 56 of the Transfer of 
Property Act clearly entitles a purchaser for value to claim exoneration in 
every case in which there is no contract to the contrary. The position of a 
grantee under a voluntary conveyance, however, in the absence of a 
protective covenant, is somewhat doubtful, this will be dealt with it in 
connection with the subject to contribution. On one point,, however, there 
can be no doubt or controversy. The person who makes the settlement will 
not be permitted to derogate from his grant. ‘A person having’, said Lord 
Hatherley in Dolphin v Aylword [1870 LR 4 HL 486: 23 LT 636: 20 Digest 
(Repl) 527; and see Hales v Cox (1864)32 Beav 118: 8 LT 134: 23 Digest 
(Repl!) 536; Mallot v Wilson (1903)2 Ch 494: 1900-3 All ER Rep 326, where 
the voiuntary settlements which contained a covenant for further assurance 
or quiet enjoyment were avoided under 27 Eliz., c. 4, against subsequent 
mortgagees], ‘three estates, which he will call A, B and C, with mortgages 
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upon all three, executes a voluntary settlement of one of the estates, say 
C, and afterwards creates a mortgage upon B alone. | apprehend that he 
cannot...... affect the interests created in third parties by this doctrine of 
marshalling, that is to say, he cannot throw the mortgages of A, Band C 
upon the estate conveyed away by voluntary settlement in order that he may 
have B entirely clear and free from mortgage debt. It follows that an 
unsecured creditor of the grantor, who stands in no better position than the 
debtor, cannot call in the doctrine of marshalling, so as to prejudice the 
rights of the grantee under a voluntary settlement—Dolphin v Aylword 1870 
LR 4 HL 486: 23 LT 636: 20 Digest (Repl) 527. 


The right of a grantee for value to claim marshalling has been recognised 
in several cases in Indian courts [Tu/see v Munnolall (1864)1 WR 353; 
Bishonath v Kishto (1867)7 WR 483; Gaya v Salik ILR (1881)3 All 682; 
Rodhmul v Ramharakh ILR (1885)7 All 711; Chunilall v Fulchand ILR 
(1893)18 Bom 160; Lakhmi v Jamna ILR (1896)22 Bom 304. See also 
Magniram v Mehdi ILR (1903)31 Cal 95; cf. Krishna v Muthukumara ILR 
(1905)29 Mad 217, 222; Venkata v BagiammalILR (1914)39 Mad 419; Hara 
v Eastern Mortgage 8 Agency Co. (1907)7 CLJ 274. This right, which does 
not depend upon any technicality, is also recognised in other systems of 
law—See Code Napoleon, 8 2170; Burge's Foreign and Colonial Law, Vol. 
IH, pp. 221-224; Domat, pp. 667-669]; and the first clear note of dissent is 
to be found in the case of Dilawar v Bolakee [ILR (1885)11 Cal 258; of. Beni 
v RewatILR (1897)24 Cal 746, 749; Bhikhari v Dalip ILR (1895)17 All 434]. 
But the judgment, as reported, which it may be noted in passing, would go 
to show that even a puisne mortgagee cannot claim the privilege of 
marshalling, is founded upon a palpable misapprehension of Lord St. 
Leonards’ dictum in Averall v Wade [1835 LI 8 C (temp Sugden) 252: 35 
Digest (Repl) 677]. All that his Lordship said in that case was this: ‘Where 
one creditor has a demand against two estates and another against one 
only, the latter is entitled to throw the former on the fund that is not common 
to both. This is a narrow doctrine and cannot generally be enforced against 
an incumbrancer who is a mortgagee. Whatever may be the equity of 
creditor with only one security, the mortgagee of both estates has a right 
to compel the debtor to redeem or he may foreclose.’ In other words, you 
cannot marshall so as to compel the double creditor to divide his claim when 
he seeks to foreclose the security. If, therefore, two estates are mortgaged 
to a first mortgagee and one only to the second, and the first mortgagee 
has the right to foreclose, all that the second mortgagee can dois to redeem 
him. He cannot compel the first mortgagee to divide his claim. But where 
the action is for sale and not foreclosure, there can be no question of the 
mortgagee's dividing his claim, and in countries where the usual decree 
on a mortgage is sale and not foreclosure, no difficulty has ever been felt 
in applying the doctrine of marshalling. Indeed, Lord St. Leonards is careful 
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to point out that in Ireland, where the mortgagee is not entitled to anything 
more than his money, the equity of the creditor with only one security may 
be easily worked out, but, adds his Lordship, not so in England—Averall 
v Wade 1835 LI 8 G (temp Sugden) 252: 35 Digest (Rep!) 677. 


And this recalls a judgment of the Madras High Court in which the 
learned judges point out that marshalling cannot be allowed in favour of a 
purchaser without striking out the words ‘as against the seller from sec. 56 
of the Transfer of Property Act [Kommineri v Mangala ILR (1908)31 Mad 
419: 18 MLJ 229], the last of fasciculus of sections dealing with sales of 
immovable property. But it passes one’s comprehension to understand this 
decision. It is an undoubtedly wholesome rule that a multiplication of suits 
should, if possible, be avoided. And in Ireland as well as in America, where 
a purchaser of part of the mortgaged estate is a defendant, itis the invariable 
practice to make a decree for a sale of a competent part with a proviso that 
the plaintiff shall not resort to the purchaser's part of the estate, unless the 
remainder of the lands and premises should prove insufficient—Webb v 
Blessinton (1828)3 Moll 123; Jones, § 1620; Pingrey, § 1920; Washburn, 
§ 1136. The learned judges concede that it is also quite open to Indian 
courts to direct the sale, in the first instance, of the property which still 
belongs to the mortgagor, if the mortgagee is not likely to be prejudiced by 
such a direction. But unless this is a mere pious opinion, the whole 
discussion would seem to be of a purely academic character. 


An earlier Madras case must not be passed over here in which the 
learned judges speak of a claim by the purchaser of a portion of the 
mortgaged property to throw the security, in the first instance, on the 
mortgaged property in the hands of the mortgagor as an ‘attempt to deprive 
the mortgagee of his legal rights’. The only reason given is that the 
purchaser took subject to the incumbrance— Ramaraju v Subbarayudu ILR 
(1882)5 Mad 387. Cf. Banwari Mahamad ILR (1887)9 All 690; see also 
Narain v Koser 1863 SD NWP 531. But this, in the words of Lord Hardwicke, 
is the very occasion which shows the necessity of marshalling. For, if the 
sale is a sale of unincumbered property, there is no need for marshalling 
at all. The question, therefore, is, not whether the purchaser takes subject 
to the mortgage as between himself and the mortgagee, but whether he 


is bound to discharge the mortgage debt as between himself and the 


mortgagor. If he is not, he may undoubtedly insist upon marshalling. On the 
other hand, if the purchaser cannot claim exoneration, the whole burden 
of the mortgage debt should not, as between him and the mortgagor, be 
thrown on the latter, though it may be doubted if the reservations by which 
the doctrine of marshalling is qualified have been sufficiently attended to 
in some of the reported cases on the subject. 


In the case of Nowa Kowar v Abdul [1864 WR 374] one of the estates 


_in mortgage having been sold under an execution levied by an unsecured 


ee ua 
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creditor, the purchaser resisted the attempt of the mortgagee to enforce his 
security against the property purchased by him, without, in the first instance, 
proceeding against the properties which still belonged to the mortgagor. 
This defence was allowed, and the court in giving judgment observed: ‘The 
sale does not release that estate from the mortgage, but it forces the plaintiff 
to take measures in the first place to recover the amount due to him from 
the remaining estates included in his mortgage deed. If any balance 
remains after he has realised all which he can realise from these two 
remaining estates, he can then return to the third estate to recover the 
balance. No injustice is done to the plaintiff by requiring him to take 
satisfaction out of funds which are within his power for this purpose, and_ 
so placed by the deed; while, on the other hand, very great injustice might 
be done to other parties by allowing plaintiff to proceed against the estate 
which has been already sold.’ In another case, again, the court directed an 
apportionment of the mortgage debt and refused to allow the mortgagee 
to sell the property which had passed out of the mortgagor's possession 
under an execution, except for the amount apportioned to such property 
without making every possible effort to realise the remainder of the 
mortgage debt from the portion of the mortgaged property in the possession 
of the mortgagor—Ram v Mohesh ILR (1882)9 Cal 406; disting. More v 
Balaji ILR (1888)13 Bom 45. 


These cases can be supported only on the ground that the purchasers 
bought without notice of the mortgage, and paid not for the eguity of 
redemption, but for an absolute interest in the property; as there can be no 
guestion that ordinarily where the purchaser under an execution acguires 
merely the equity of redemption in a part or the mortgaged property, he 
cannot compel the mortgagee to proceed first against the portion of the 
property which has not been sold; for a purchaser who buys under an 
execution cannot set up the defence of a bona fide purchase for value 
without notice of the incumbrance—Banwari v Mahamad ILR (1887) 9 All 
690. Cf. Beavan v Earl of Oxford (1856)6 DeG MAG 507; Dolphin v Aylword 
1870 LR 4 HL 486; Ram v Ram (1878)1 CLR 296; Bapuji v Satyabhama 
ILR (1882)6 Born 490; Bhikaji v Yoshvantraw ILR (1884)8 Bom 489; Badeley 
v Consolidated Bank (1886)34 Ch D 536. But a purchaser claiming under 
a conveyance executed by the mortgagor occupies a very different position, 
as the vendor prima facie conveys to the purchaser not simply the eguity 
of redemption, but the property itself free from any liability to contribute to 
the mortgage debt—Sec. 55(1)(g); and see Ungley v Ungley (1877)5 Ch 
D 887; 4 Ch D 73. This is clearly laid down in sec. 56 of the Transfer of 
Property Act which says: Where two properties are subject to a common 
charge, and one of the properties is sold, the buyer is, as against the seller, 
in the absence of a contract to the contrary, entitled to have the charge 
satisfied out of the other property, so far as such property will extend. 
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(3) Successive purchasers.—The section in question, however, does 
not deal with the relative rights of two or more successive purchasers, a 
question which has given rise to much controversy. The weight of authority, 
however, is in support of the proposition that the contributory fund must be 
so marshalled as to make the remaining property of the debtor applicable 
in the first instance, and, if that should be insufficient, the portion of the last 
purchaser must be applied before that of any prior purchaser. 


‘| must consider’, said Lord Plunkett in. the leading Irish case on the 
subject, ‘this. case exactly in the same way as if the debt, which the plaintiff 
has paid, had been a mortgage affecting the whole of the lands of the 
mortgagor. If afterwards the mortgagor sell a portion of his equity of 
redemption for valuable or good consideration, the entire residue undis- 
posed of by him is applicable in the first instance to the discharge of the 
mortgage, and in case of the bona fide purchaser; and it is contrary to every 
principle of justice to say that a person afterwards purchasing from that 
mortgagor shall be in a better situation than the mortgagor himself with 
respect to any of his right. " * * It should strike at the foundation on which 
the title to real property rests, if | were to adopt such a principle as one which 
is to govern this court in regulating the rights of the several purchasers of 
lands, where a Sale is decreed for the discharge of a paramount incum- 
brance’—Hartley v O'Flaherty 1828 L18G tem Plunk 208; cf. Roddy's 
Estate, in re (1861)11 Ir Ch 369: 35 Digest (Repl) 677. 


(4) English law formulated.—The English law on the subject is thus 
formulated in a well-known treatise on the Law of Vendors and Purchasers, 
from which it would appear that mere knowledge of the incumbrance by the 
prior purchaser would make no difference in the application of this rule, 
under which a subsequently innocent purchaser of the remaining property 
may be compelled to bear the entire burden of the charge. 


‘If two estates X and Y are subject to a common charge, and estate X 
is sold to A, A will, as against the vendor and his representatives, have a 
prima facie equity, in the absence of express agreement, and whether or 
not he had notice of the charge, to throw it primarily on estate Y in 
exoneration of estate X. If then, estate Y be subsequently sold to B with 
notice of the charge and of the prior sale of X to A, Bpurchases with notice 
of A’s equity, and the entire charge must rest primarily on Y. If B, at the time 
of his purchase, has notice of the charge as affecting Y, but is not led to 
suppose that estate Xis also subject to it, or if he purchases without notice 
of the charge, and A purchased with notice of the charge as affecting Y, in 
either of these cases, it is conceived, B's equity is inferior to A's, and the 
entire charge must rest primarily upon Y. If B purchases with notice of the 
charge as affecting Y, and with notice of the sale to A, and is led to suppose 
that X is subject to the charge, or if both purchase without notice of the 
charge, B's equity would appear in either case to be equal in degree to A's, 
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so that either party by taking a transfer of the charge and the securities 
(Supposing them to be such as to give the incumbrancer a claim at law 
against the two estates) would, it is conceived, be able to throw the charge 
exclusively upon the other—Dart’s Vendors and Purchasers, pp. 947, 948. 
See also Lewin on Trusts, p. 811 et seg]. ‘When the property is subject to 
a concealed incumbrance, it seems that a purchaser of part, having merely 
the equitable estate, may throw the entire charge upon a subsequent 
innocent purchaser of the equitable estate in the residue’—Dart, p. 850, but 
see Sugden, p. 746, where the question as between several innocent 
purchasers is treated as an open one. 


(5) The rule of the inverse order.—in America also the rule of the 
inverse order as it is called is generally followed, but without the refinements 
which disfigure it in the English law; and upon a decree for sale, the portion, 
if any, still remaining in the hands of the mortgagor, is sold first, and then 
the portion last conveyed by him, and so on, in the inverse order of the 
conveyances made by the mortgagor—Jones, § 1092; Sheldon, §§ 75, 76. 
This is also the law in Canada — Bell Dunn, pp. 424-425. 


The correctness of the doctrine, however, has been questioned by 
Justice Story, who thinks that there is great reason to doubt whether it is 
maintainable upon principle; for as between the subsequent purchasers it 
is difficult to perceive that either has any superiority of right or equity over 
the other; on the contrary, says the distinguished judge, there seems strong 
ground to contend that the original incumbrance or lien ought to be borne 
rateably between them, according to the relative values of the estates— 
Story’s Equity, § 1233a; see also Dickey v Thompson 8 B Mon Rep 312, 
cited in Kent’s Commentaries, Vol. IV, p. 210, where the rule of inverse order 
was not followed. And it must be allowed that it is impossible to reconcile 
the doctrine with the rule firmly established in the English law that if a debtor 
mortgages two estates to A and then one to Band the other to C, the first 
mortgage must be apportioned rateably between the two properties 
according to their respective values—Barnes v Racster (1842)1 Y&C Ch 
401: 11 LJ Ch 228: 35 Digest (Repl) 754; Bugden v Bighold (1843)2 Y&C 
Ch 377: 35 Digest (Repl) 679; Maxon v Berkeley Building Society (1890)59 
LJ Ch 524; Flint v Howard (1893)2 Ch 54 (CA): 62 LJ Ch 804: 35 Digest 
(Repl) 677; Wood v West (1895)40 Sol Jo 114. Cf. Jones’ Estate, in re 
(1853)2 Ir Ch 544. But the dictum of Lord Chancellor Plunkett, though 
followed with hesitation by Lord Chancellor Brady in Handcock v Handcock 
1 Ir Ch 444, is referred to by Spence without any comment — Equitable 
Jurisdiction, Vol. 2, p. 836. The rule of the inverse order seems to rest upon 
the ground that when the mortgagor parts with one parcel of his estate, 
reserving the remainder, he must be taken as between himself and his 
grantee to agree to the entire debt being charged upon the part retained 
by him. And when he sells the residue, or any part of it, the purchaser can 
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have no better rights than himself, and must consequently take it subject 
to the debt, without any right to call on the prior purchaser for contribution. 
In answer to this, it may, however, be said that the successive purchasers, 
each of whom pays the full value of the estate as if unincumbered, all rely 
upon the vendor to discharge the incumbrance. They are, therefore, in the 
position of sureties, and if any one of them is compelled to discharge the 
mortgage he ought to be entitled to claim contribution from the other. The 
rule of the inverse order may, therefore, be said to be a refinement which 
fails to give effect to what the successive purchasers understood and 
expected when they took their conveyances—Washburn, § 1136. 


Robbing Peter to pay Paul is not, as Lord Macnaghten said in a case, 
a principle of equity, and it is satisfactory ‘to find that in the only case in Indian 
reports in which the guestion has been discussed, the Calcutta High Court 
refused to follow the rule of the inverse order rightly; for there is no sound 
reason in the absence of special circumstances for preferring one pur- 
chaser for value to another— Magniram v Mehdi ILR (1903)31 Cal 95: 8 
CWN 30. 


It should be noticed that the doctrine is so highly favoured in England 
that even the rules of pleading are set aside when securities have to be 
marshalled. Assets may, therefore, be marshalled at any stage of the cause, 
though the guestion has not been raised by the pleadings— Gibbs v Ougier 
(1806)12 Ves 413, 416: 20 Digest (Repl) 309. It seems, however, that the 
practice will not be followed in India; though if the second mortgagee 
neglects to assert his right, he may, it would seem, still claim such protection 
as he may obtain from subrogation to the rights of the prior mortgagee— 
Sheldon, 8 66a. 


(g) Critigue of Section 81 


1. Conditions for application.—The doctrine of marshalling can be 
invoked if the following conditions are fulfilled. 


(1) Common debtor.—The doctrine does not apply unless the mort- 
gages are created by the same owner. As observed by Muthuswami Ayyar, 
J, in Gopala v Saminathayyar[ILR 12 Mad 255; Venkayya v Venkataramayya 
AIR 1930 Mad 178: 1929 Mad WN 629: 125 IC 66]: 'No marshalling ought 
to be enforced unless the parties between whom it is enforced are creditorS 
of the same person and have demands against properties of the same 
person. 


(2) No prejudice to prior mortgagee.—The doctrine of marshalling iS 
not applied in case it results in prejudice to the rights of a prior mortgagee. 
Thus a former mortgagee cannot be compelled to proceed against a 
property which may be insufficient or involve him in litigation with third 
parties—Subbiah Naidu v Ram Sabad ILR 14 Rang 198: AIR 1936 Rang 
266. In some cases the court in exercise of its discretion under Order 34, 
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rule 5, C.P.C. has adjusted the equities by requiring a prior mortgagee to 
proceed first against properties not subject to a puisne mortgage— 
Kuppuswami Goundan v Muthuswamy Goundan AIR 1955 Mad 208. And 
the question of prejudice is one of fact and intimately connected with the 
value of the property against which the first mortgagee is directed to 
proceed in the first instance—Brahm Prakash v Manbir Singh (1964)2 SCR 
324: AIR 1963 SC 1607. 


As a rule, marshalling cannot be enforced against a prior mortgagee (1) 
where there is any doubt as to the sufficiency of the fund upon which the. 
junior creditor has no claim, or (2) where the prior creditor is not willing to ` 
run the risk of obtaining satisfaction out of that fund, or (3) where the fund 
is of a dubious character or is one which may involve him in litigation to 
realise—Jones on Mortgages, § 1628, cited in Krishna v Muthukumar- 
swamiya ILR (1906)29 Mad 217 (223). 


A mortgagee has an absolute right to give up or release any portion of 
the mortgaged property from the mortgage and sue to enforce his claim 
against the other properties—Perumal v Raman AIR 1918 Mad 1030 
(1031): ILR (1917)40 Mad 968: 42 IC 352 (FB). And a right of marshalling 
ceases if it prejudices this right—Liladhar Uttamchand v Shivaji Ganesh 
AIR 1936 Nag 125 (127): ILR 1936 Nag 22: 165 IC 550. Thus, where a 
mortgagee of items X, Y and Z, releases X and Y from the mortgage and 
chooses to sue his mortgage against Z, a subsequent purchaser or 
mortgagee of Z cannot claim under sec. 56 or sec. 81, that the mortgagee 
should satisfy his debt first out of the properties Xand Y, since such a claim 
would prejudice the rights of the mortagee— Muthammal, in re 177 IC 681: 
AIR 1938 Mad 503 (503-504). But where the other portion consists of 
several items he has no absolute right to determine in what order such items 
should be sold for the satisfaction of his debt—Oaiser Beg v Sheo Shankar 
AIR 1932 All 85 (88). Of course, the court has a discretion under Order 34, 
rule 4 of the Code of Civil Procedure to regulate the order of sale. And this 
discretion is to be exercised judicially. Thus, where, as between properties 
X, Y and Z to which the mortgagee has limited his claim, there.is a right 
of marshalling under sec. 56 or sec. 81 in a purchaser or a subseguent 
mortgagee of Z, claiming such a right. And the court is bound to give effect 
to this substantive right and this cannot be said to 'prejudice the mort- 
gagee'— Tara Prasanna v Nilmoni Khan AIR 1914 Cal 828 (830): ILR 
(1914)41 Cal 418: 25 IC 118. 


(3) No prejudice to other incumbrancers.—The addition of the words, 
'but not so as to prejudice the rights of any person who has for consideration 
acguired an interest in any of the properties' negatives any right of 
marshalling in the purchaser of one of the mortgaged properties as against 
the purchaser of any items of the mortgaged properties, since the excecise 
of any such right wil! clearly prejudice the latter— Upendranath v Kalicharan 
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AIR 1930 All 634 (636): (1930)28 All LU 1472: 128 IC 439. However, if A 
purchases one of the mortgaged properties with an express condition that 
it is not to be liable for the debt and B purchases another of the mortgaged 
properties with the condition that the entire debt is to be satisfied by B out 
of the consideration money in his hands, A can claim that the property in 
B’s hands should be sold first—Kamta Singh v Chaturbhuj Singh AIR 1929 
Pat 664 (671). 


2. Applicability. —Section 81 applies to mortgages of immovable 
property and not to the hypothecation of movables—K.S.P Subbiah Naidu 
v Ram Sabad AIR 1936 Rang 266. Secondly, the application of the doctrine 
may be excluded by a contract to the contrary—Pullaya v J.M. Rao AIR 1962 
AP 425. Thirdly, a lessee has no right to claim marshalling. Where a 
mortgagee of several properties is executing a decree for sale, the lessee 
of one of the properties has no right to require that the other properties 
should be sold first—Low & Co. v Hazarimull (1926)30 CWN 183: AIR 1926 
Cal 525. 


IV. Contribution 


Contribution is only another form of marshalling. It involves the deter- 
mination of the proportions in which two or more owners of an estate, 
subject to a common charge, ought to contribute to its redemption; or/and 
this is the same question under another aspect, the right which one of such 
persons, who has been compelled to discharge the common debt, has to 
be reimbursed by the others. 


(a) Doctrine of Contribution 


The mortgagor's right of redemption is exercisable against the mort- 
gagee, but the right of contribution arises between mortgagors inter se. The 
doctrine of contribution rests upon the principle of English law as stated 
in Fisher and Lightwood’s Law of Mortgage [Fisher and Lightwood’s Law 
of Mortgage, 9th Ed., 1977, p. 502): 


‘The doctrine of contribution rests upon the principle that a fund, which 
is equally liable with another to pay the debt, shall not escape because the 
creditor has been paid out of that other fund alone. 


If several properties, whether of one or of several owners, are mortgaged 
for, or subject equally (and not one as Surety or collateral security for the 
other), to one debt, or, if the owner of several properties, having mortgaged 
one of them, charges his real estate with or devises it in trust for payment 
of his debts, and the properties descend or are devised to different persons 
(for the rule will not hold where they come to the same person), and though 
one of them passes by a specific and the other by a residuary devise, the 
several properties will contribute rateably to the debt, being valued for that 
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purpose after deducting from each property any other incumbrance by 
which it is affected. 


1. Principle stated.—Justice Story has stated that the doctrine rests 
upon the principle enunciated by the maxim qui sentit commodum, sentire 
debet et onus (he who enjoys the benefit ought also to bear the burden)— 
[1 Rep 99a]. According to him: ‘The claim certainly has its foundation in the 
clearest principles of natural justice; for, as all are equally bound and are 
equally relieved, it seems but just that in such a case all should contribute 
in proportion towards a benefit obtained by all, upon the maxim, ‘qui sentit 
commodum, sentire debet et onus’. And the doctrine has an equal 
foundation in morals; since no one ought to profit by another man’s loss 
where he himself has incurred a like responsibility. Any other rule would 
put it in the power of the creditor to select his victim; and upon motives or 
mere caprice or favouritism, to make a common burden a most gross 
personal oppression. It would be against equity for the creditor to exact or 
receive payment from one, and to permit, or by his conduct to cause, the 
other debtors to be exempt from payment. And the creditor is always bound 
in conscience, although he is seldom bound by contract, as far as he is able, 
to put the party paying the debt upon the same footing with those who are 
equally bound. It can be no matter of surprise, therefore, to find that Courts 
of Equity, at a very early period, adopted and acted upon this salutary 
doctrine, as equally well founded in equity and morality. The ground of relief 
does not, therefore, stand upon any notion of mutual contract, express or 
implied, between the sureties to indemnify each other in proportion (as has 
sometimes been argued); but it arises from principles of equity, independent 
of. contract'—Story's Equity Jurisprudence, 3rd Ed. 1920, § 493, at p. 205. 


Section 82 is an embodiment of the principle that a property which is 
equally liable with other property to pay out a debt shall not escape, because 
the creditor has been paid out of that other property alone—/bn Hasan v 
Brijbhukhan 26 All 407 (416); Muhammad Yahiya v Rashiduddin 31 All 65 
(67); Narayanan v Nallamal AIR 1942 Mad 685 (FB): (1942)2 MLJ 525; 
Meyyappa v Murugappa AIR 1960 Mad 117; Fisher & Lightwood on 
Mortgage, 9th Ed., p. 502. It also lays down that parties who were equally 
bound with another to satisfy a debt and who are relieved by that other from 
the burden of the debt should contribute rateably towards the satisfaction 
of the debt—/bn Hasan v Brijbhukhan 26 All 407 (416). No extraneous 
principle to modify the liability to contribution imposed by this section can 
be introduced—/sri Prasad v Jagat Prasad AIR 1937 Pat 628 (629): 16 Pat 
557; Purbi v Hardeo AIR 1936 Oudh 169. Similarly, co-judgment-debtors 
being in the position of joint promisors, they are jointly and severally liable 
to the decree-holder. Such liability is guite different from their liability inter 
se—Minin Kamal v Ramakant AIR 1977 Kant 135. 


A mortgagor has a right of contribution against the property of other co- 
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mortgagors not only when his property has been sold, but also when he 
saves his own property and the property of the co-mortgagors by redeeming 
the mortgage—Brij Bhukhan v Bhagwant Dutt AIR 1942 Oudh 449 (FB). 
But contribution cannot be claimed from a co-mortgagor whose property, 
equally with the property of the claimant, has been sold at the instance of 
the mortgagee, because it has already contributed its proportion of the 
debt—/bn Hasan v Brijbhukhan 26 All 407 (411); Hari Raj v Ahmad-ud-din 
19 All 545. 


Where the property of one of the mortgagors has been sold, but the sale 
has not satisfied the entire mortgage-decree, he cannot claim contribution 
in respect of the excess realised from his property over and above its 
rateable proportion of the debt. A claim for contribution cannot arise until 
the whole of the mortgage-debt has been satisfied—/bn Hasan v Brijbhukhan 
26 All 407 (426, 427)(FB). But where the whole of the mortgage-money has 
been realised by the sale of the properties of some of the mortgagors, one 
of them can bring a suit for contribution against those co-mortgagors whose 
properties have not been sold, although the mortgage-debt has not been 
wholly satisfied by the sale of the plaintiff's property alone—Muhammad 
Yahiya v Rashiduddin 31 All 65 (66); Muhammad Mian v Bharat AIR 1930 
Oudh 260 (263). 


2. Conditions for invoking the doctrine.—The doctrine of contribution 
is embodied in sec. 82 of the Transfer of Property Act. The first paragraph 
makes a general statement of the rule of contribution in respect of a 
mortgage of several properties. The second paragraph is an application of 
the rule to the circumstances stated therein. And the last paragraph saves 
the right of marshalling, secured to subsequent mortgagees by sec. 81, 
from the operation of the rule. Now, a claim for contribution presupposes 
a common and equal liability, namely, that a fund equally liable with another 
to pay the debt shall not escape because the creditor has been paid out 
of that other fund alone. The doctrine thus assumes that two estates X and 
Y comprised in the same security are both equally liable to pay the debt. 
Thus there are two conditions to be fulfilled before a claim for contribution 
can be sustained: (1) A common liability to pay on all the properties; and 
(2) the liability to be equalised in respect of each property. 


(1) Common liability.—The first paragraph of sec. 82 presupposes the 
existence of a common liability in the form of the mortgage debt equally 
secured by all the properties—Sreeramulu v Ramakrishnayya AIR 1936 
Mad 500 (502): 70 MLJ 532. If no such common liability exists, there can 
be no contribution—Chandra Kunwar v Sheo Dayal AIR 1925 Oudh 215 
(219). The parties equally bound with another to satisfy a debt should 
contribute rateably towards the satisfaction of the debt—/bn Hasan v Brij 
Bhukan ILR (1904)26 All 407. If a person owning one property subject, with 
the property of other persons, to a common mortgage, has paid off the 
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mortgage, he can call upon the owners of the other property to bear their 
portion of the burden—Kamta v Chaturbhuj AIR 1934 PC 98: 61 IA 185. 


(2) Equal liability.—in addition to a common liability to pay, each of the 
properties needs be liable in equal degree to pay the common liability — 
Dunlop, in re, Dunlop v Dunlop (1882)21 Ch D 583 (588): 48 LT 89:31 WR 
211: 35 Digest (Repl)) 674. This may be illustrated by the case of Gajraj 
Kuar v Indrapal Kuar [AIR 1919 Oudh 241 (244): (1918)49 IC 406] in which 
a mortgagor of properties X and Y transfers by way a lease or mortgage 
property X and retains property Y. In this context, the Y is primarily liable 
to discharge the mortgage debt on both X and Y. Accordingly, there can be 
no contribution from X if the mortgagor or his personal representative pays 
the entire debt. In case the mortgagee enforces his debt against the 
property X, the transferee is entitled to be exonerated at the expense of 
property Y—Ker v Ker (1869)4 Ir R Eq 15. 


(b) Nature of Contribution 


1. Circumstances leading to contribution.—Contribution is only 
applicable between the mortgagors inter se. It does not affect the mort- 
gagee's power to enforce his mortgage against all or any of the properties 
mortgaged to him—Arunagiri v Radha Krishna (1942)2 MLJ 520: AIR 1942 
Mad 44. Sec. 82 permits the mortgagors to reguire the mortgagee to split 
his lien and distribute the debt rateably among the mortgagors in violation 
of sec. 60 which recognises the integrity of the mortgage security— Tunaji 
v Rama (1918)20 Bom LR 175. Hence, the mortgagee is entitled to recover 
his mortgage debt out of any part of the mortgaged property. If the mortgage 
is satisfied by the sale of some items of the hypotheca, the other items are 
discharged from the incumbrance. Since the items clearing the whole 
mortgage has borne an unfair share of the burden, the owner thereof is 
given a right of contribution, that is, a right to call upon the holder of the 
unsold portion to contribute his share of the mortgage debt. Of course, 
actual sale of the items concerned is not necessary to give rise to a claim 
for contribution. Thus in Chagandas v Gausing [ILR (1896)20 Bom 615] the 
owner of a part of the hypotheca satisfied the mortgage decree to save his 
share from sale. It was held that he was entitled to contribution from the 
owners of other portions of the hypotheca who had been relieved by his 
payment. 


2. No personal liability. —Section 82 imposes liability on the property— 
Narayan v Nallamal AIR 1942 Mad 685 (FB). Also held in Gopinath v 
Raghubansh Kumar AIR 1949 Pat 522 that the obligation to contribute is 
not personal. The liability is attached to the property. It is not a personal 
liability. However, the owner of the property has an option either to pay his 
rateable share or to allow it to be realised out of the property—Sri Jagatu 
of Raju v Sri Rajah Sadrusannamma ILR (1916)39 Mad 795: 31 IC 255. 
Three consequences flow from this. 
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In the first place, no claim to contribution arises against the owner of the 
items sold to discharge the mortgage. As pointed out in Hari Raj Singh v 
Ahmaduddin [ILR (1897)19 All 545 (548)] : ‘Such of the mortgaged 
properties as have been sold for realisation of the mortgage money and 
have thus contributed to the mortgage debt are not liable to a claim for 
contribution.’ 


Secondly, items of property sold to discharge a prior incumbrance are 
not liable to a claim for contribution. Thus in Bohra Thakur Das v Collector 
of Aligarh [37 IA 182 (PC): ILR (1910)32 All 612: 7 IC 732] property X was 
mortgaged to A and thereafter part of property X and property Y were 
mortgaged to A by way of a second mortgage. The equity of redemption 
in Y was purchased by P. A brought X to sale in execution of his decree on 
the first mortgage and purchased it. The property X was entirely swallowed 
up by the first mortgage. P then sued to redeem the second mortgage and 
claimed contribution from X. But Ps claim was overruled and he was asked 
to redeem the second mortgage by payment of the mortgage money in full. 


Finally, the mortgagee cannot deprive owners of parts of the equity of 
redemption of their right to contribution by releasing a portion of the 
mortgaged property—Ram Chand v Prabhu Dayal AIR 1924 PC 50. 


3. Personal relief in excess payment.—A question arises if the owner 
of the part or share can claim a personal relief in case of excess payment 
under secs. 69 and 70 of the Contract Act in addition to the relief under sec. 
82. One view is that no personal relief is admissible—Sabir Hussain v 
Ghaus AIR 1929 All 696 (698): (1929)27 All LJ 1162. The second view is 
that sec. 69 does not apply to contribution [ V.S. Jagapati Raju v S. Arad AIR 
1916 Mad 980 (981-2), because the payer under it is not bound by law to 
make payment, while he is bound by law under sec. 82 [ibid]. However, a 
suit for contribution would fall under sec. 70 of the Contract Act—Bhagwati 
Satan v Maiyan Mural AIR 1931 Pat 394. It has been held in Khairat Husain 
v Haidari Begam [1888 All WN 10 (DB)], wherein the mortgagee threatened 
to sell the land mortgaged to him and one of the co-sharers paid up the 
mortgage debt to prevent the property from being sold that the suit for 
contribution fell within the scope of sec. 70 and he was entitled to a personal 
relief against the owner of the property liable to contribute. However, an 
auction-purchaser of the title of a mortgagor is exempted from a personal 
decree—Parashram v Bondrusa AIR 1924 Nag 238 (240). 


4. Contribution as a statutory charge.—Section 82 provides a 
statutory right of contribution. Since this section ‘prescribes the conditions 
in which contribution is payable, it is not proper to introduce into the matter 
any extrinsic principles to modify the statutory provisions'— Ganeshilal v 
Charan Singh AIR 1930 PC 183: 57 IA 189. However, the statutory right 
is subject to a contract to the contrary and as such it can be released or 
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varied by a contract—Muthusami v Arasayee AIR 1936 Mad 901. Secs. 82 
and 92 of the Transfer of Property Act, sec. 43 of the Contract Act and the 
principle of beneficialness, as opposed to proportionate or equal distribu- 
tion of liability raise a competition between them. The solution based on 
equities must be ruled out at once. As pointed out by the Privy Council in 
Rani Chhatra Kumari v Mohan Vikram [ILR (1931)10 Pat 851 (869): AIR 
1931 PC 196]. The doctrine of the equitable estate has no application in 
India. Now, sec. 43 cannot be applied unless secs. 82 and 92 are excluded. 
Both secs. 43 and 82 deal with the question of contribution. While the former 
is a provision of the Contract Act dealing with contracts generally, the latter 
applies to mortgages. As the right to contribution arises out of mortgage, 
sec. 82 which is a special law must exclude sec. 43 which is a general law. 
The whole law of mortgage in India including the law of contribution is now 
statutory and embodied in the Transfer of Property Act read with the Code 
of Civil Procedure. In this context the Supreme Court has held in Kedar Lal 
Seal v Hari Lal Seal [1952 SCR 179 (187): AIR 1952 SC 47] that it is not 
possible to ‘travel beyond these statutory provisions’. 


The two paragraphs — 1st and 2nd — of sec. 82 deal with two instances 
of a claim for contribution arising under a mortgage. The first deals with a 
case of a mortgage over one property owned by two or more persons in 
distinct and separate rights. The second deals with a case where, out of 
two separate properties, belonging to the same owner, one is mortgaged 
to secure one debt, and subsequently both are mortgaged to secure 
another debt. The property subject to both the debts is held liable to 
contribute rateably to the second debt only after deducting the amount of 
the former debt from the value of the property out of which it has been paid. 
In both the cases the right of contribution is available only against persons 
who stand in the position of co-mortgagors or their successors-in-interest 
or against the same property subject to two different mortgages. But the 
basic principle is the unity of the mortgage debt. And the principle of 
contribution comes into existence only with reference to the liability of the 
items of property which had borne the burden of more than one mortgage 
debt—Meyyappa Chettiar v Murugappa & Sons AIR 1960 Mad 117 (119): 
ILR 1960 Mad 24: (1959)2 MLJ 555. 


The liability under sec. 82 to contribute is attached to the different shares 
or parts of the property mortgaged. Sec. 100 of the Transfer of Property Act 
lays down that where immovable property of one party is, by act of parties 
or by operation of law, made security for the payment of money to another, 
the latter person is said to have a charge on the property. It is thus clear 
that sec. 82 read with sec. 100 gives rises to a charge against such portions 
of the mortgaged property as have not discharged their proportionate share 
of the liability—8rij Bhukhan v Bhagwan Datt AIR 1942 Oudh 449 (457) 
(FB). A suit for contribution is thus a suit to enforce a charge—Bhagwandas 
v Karam Hussain ILR (1911)33 All 708 (723). — 
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5. Contract to the contrary.—Section 82 enunciates a rule to be applied 
only where the mortgagors among themselves did not come to any terms. 
But the legislature left it to the parties to the transaction to lay down any 
different rules for themselves if they wanted any such different rule—Aziz 
Ahmad v Chhote Lal 50 All 569: 26 ALJ 298: AIR 1928 All 241 (247). So 
the rule under this section may be modified by the terms of a contract 
refusing contribution. This liability may be altered by mortgage-decree or 
by an arrangement made between the parties by which the burden of the 
debt may be thrown primarily on some of the properties, and the other 
properties may be made liable only if the debt is not realised by the sale 
of the first-named properties—Satyakripal v Gopikishore 6 CWN 583; see 
also /nduru v Kakarala (1940)2 MLJ 484: 1941 Mad 66: 1940 MWN 1002. 
intention that some particular property is the primary security must be 
clearly shown. Where a mortgaged property is sold in two portions to two 
purchasers, one of whom purchases without notice of the mortgage and 
with a covenant against incumbrances, and the other person purchases 
with an express undertaking to pay off the entire mortgage, the latter 
purchaser, if he discharges the entire incumbrance, is not entitled to obtain 
contribution from the other purchaser—Kamala v Chaturbhuj8 Pat 585, AIR 
1929 Pat 664 (676). A mortgaged properties X and Y to B. Subsequently, 
A sold property X to C and out of the consideration left sufficient money 
with the vendee to redeem B's mortgage. Afterwards the property Y was 
sold in execution of a decree against A and was purchased by D. C failed 
to redeem B's mortgage, and B brought a suit on his mortgage and got a 
decree; C paid the decretal amount and sued D for contribution. Held that 
C was entitled to contribution as against D. D was not entitled to enforce 
the agreement between C and A to redeem Bs mortgage, being a stranger 
to the agreement. The auction-sale to D gave rise to no covenant attaching 
to the property which could pass upon a sale of that property —Charan 
Singh v Ganeshi Lal 24 ALJ 401: AIR 1926 All 352, affirmed by the Privy 
Council in Ganeshi Lal v Charan Singh [52 All 358 (PC): 1930 ALJ 753: 
24 CWN 661 (666): AIR 1930 PC 183; see also Muhammed Inamullah v 
Aisha Bibi 24 ALJ 714: 96 IC 765; Sonaji v Krishna Rao AIR 1931 Nag 172. 
In the case of Ganeshi Lal v Charan Singh 52 All 358 (PC): 1930 ALJ 753: 
24 CWN 661], the purchaser purchased the property subject to the 
mortgage and paid the price on the footing and the benefit of the contract 
between A and C did not pass to him, the purchaser being no party to the 
contract—see Ganeshi Lal v Charan Singh AIR 1930 PC 183: 52 All 358 
(PC): 1930 ALJ 753: 24 CWN 661. But had the purchaser purchased the 
property from the mortgagor free from incumbrance the position would have 
been different, that is, he would not be liable to contribute as the benefit 
of the mortgagor's contract would have passed to the purchaser, and it 


would have been a ‘contract to the contrary’ within the meaning of this 


section—see /sri Prasad v Jagant Prasad AIR 1937 Pat 628 (630): 16 Pat 
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557, and Ganeshi Lal v Charan Singh 52 All 358 (PC): 1930 ALJ 753: 24 
CWN 661 (666): AIR 1930 PC 183 (185). But see R. Ananthyya Holla v 
Thimaju [AIR 1956 Mad 293], where it has been held that the contract runs 
with the land. 


The words ‘in the absence of a contract to the contrary’ as they stood 
before the amendment in 1929 relate to a contract to which the mortgagee 
is a party. Such a contract between co-mortgagors only would not exclude 
the operation of this section. The amendment has not altered the law— 
Damodarasami v Govindarajulu AIR 1943 Mad 429 (FB): (1943)1 MLJ 291. 
These words mean the contract between a mortgagor and mortgagee— 
Official Receiver v Murali Mohan AIR 1949 Mad 19: (1949)1 MLJ 473. 
Where there was no personal covenant as between the mortgagors or any 
‘contract to the contrary’, the plaintiff could not claim separate personal 
reliefs against the defendants—Kedar Lal v Hari Lal AIR 1952 SC 47. See 
the other case where it has been held that the expression ‘contract to the 
contrary’ is not necessarily a contract between the mortgagor and mort- 
gagee. The expression is general and may refer to any contract. In a majority 
of cases the mortgagee has no interest at all in the question of contribu- 
tion—Khudawand v Narendra AIR 1936 All 258 (263): 58 All 548: 163 IC 
117; Thoppai v Venkatarama AIR 1936 Mad 106: 59 Mad 121: 162 IC 977. 
The expression ‘contract to the contrary’ includes a contract between the 
mortgagor and purchaser of the equity of redemption of another portion of 
the mortgaged property, if the benefit of the contract has been assigned 
to him—Muthusami v Arasayee AIR 1936 Mad 901 (903): 44 MLW 447; 
Bava Sahib v Krishna Boyan AIR 1936 Mad 898. The words ‘contract to the 
contrary' apply also to contracts between the mortgagor and mortgagee— 
contracts for example, under which some of the mortgaged properties were 
to be liable in the first instance and others were only to be liable in the event 
of the security of those properties proving insufficient— Subramania v 
Natesa AIR 1936 Mad 113. See also the discussions under the heading 
‘No contribution cases’. 


(c) Claimants to Contribution 


1. Mortgagor.—A mortgagor or his assignee paying more than his 
proportionate part of the mortgage debt is entitled to claim the benefit of 
contribution. Sec. 82 applies to mortgagors inter se and gives one 
mortgagor a right of contribution from the other property. But this right 
cannot be availed of against the mortgagee or the auction-purchaser— 
Jashoda v Sumantra AIR 1950 Dacca 9. It should be noted that the rule 
of contribution is applicable as between shares purchased from the- 
mortgagor [Dhakeswar Prasad v Harihar (1915)21 Cal LJ 104: 27 IC 780), 
or heirs of the mortgagor [Mutty Lal v Nandu Lal (1907)12 CWN 745), or 
in cases of partition between joint mortgagors— Ramubhadracharv Srinivasa 
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ILR (1901)24 Mad 85. Co-judgment debtors are in the position by joint 
promisors. Each is jointly and severally liable to the decree-holder. And inter 
se each is liable to contribute towards discharge of the decretal debt—M.K. 
Alfanso v R.V. Gaonkar AIR 1977 Karn 135: (1977)1 Kant LJ 196. 


Where the mortgagor sells part of the mortgaged property and retains 
part, and the mortgage debt is realised by the sale of the part retained by 
the mortgagor, the mortgagor's share cannot claim contribution— Visvanatha 
v Vengamma AIR 1924 Mad 749. This is so because the mortgagor, who 
has sold shares to another, cannot derogate from his grant by calling upon 
the other to contribute to the discharge of the mortgage. However, if he has 
sold only the equity of redemption of part of the property, his purchaser is 
in the position of a co-mortgagor, and the mortgagor can claim contribution 
against hin—Aama Shankar v Ghulam Husain AIR 1921 All 323. 


2. Mortgagee's position.—The mortgagee purchasing a share in the 
equity of redemption becomes liable to contribution, since he splits his 
security and a co-mortgagor can redeem for a proportionate part. Under 
sec. 60 of the Transfer of Property Act the vesting of part of the equity of 
redemption in the mortgagee is tantamount to a discharge or satisfaction 
of a proportionate part of the mortgage debt—Chinniah v A.B. Mirthuraman 
AIR 1934 Mad 250. If the mortgagee after purchase sues for sale of the 
remaining property he must give credit for a proportionate part of the debt 
[Prabhu Ram v Kameshwar Prasad AIR 1940 Pat 420] on the one hand, 
and the mortgagor, on the other hand, can redeem the residue for a 
proportionate part of the debt—Maharajah Ramnarain v Ram Kumar 
(1916)1 Pat LU 228. And the principle in operation is explained in Bisheswur 
Dial v Ram Swarup [ILR (1900)22 All 284] thus: ‘When the mortgagee buys 
at auction the equity of redemption in a part of the mortgaged property, such 
purchase has, in the absence of fraud, the effect of discharging and 
extinguishing that portion of the mortgage debt which was chargeable on 
the property purchased by him, that is to say, portion of the debt which bears 
the same ratio to the whole amount of the debt that the value of the property 
purchased bears to the value of the whole of the property comprised in the 
mortgage. 

If the mortgagee releases any part of the mortgaged property, he only 
diminishes his own security and the rest of the property remains subject 
to the mortgage for the full amount—Ramanna v Butchanna AIR 1958 AP 
598; Ram Chand v Parbhu Dayal AIR 1942 PC 50: 47 CWN 1. In releasing 
his lien upon one he increases the burden upon the others and this burden 
is upon the property. Hence, though the mortgagee may release his claim, 
the liability of the property released towards the mortgagors of the other 
shares is not affected and they can enforce contribution against it—Jugal 
Kishore Sahu v Kedarnath ILR (1912)34 All 606. 
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3. Puisne mortgagee’s right.—P mortgages X and Y to O. P then 
mortgages X alone to A. The property X is then sold under Os mortgage 
and the mortgage is completely discharged. A question arises as to whether 
R can claim contribution from Y to realise the mortgage money due to him. 
This case is not covered by sec. 82. The reason is that the first paragraph 
refers to Owners of the mortgaged property. It does not refer to persons 
whose right in the property does not amount to ownership. The second 
paragraph refers to contribution in respect of a puisne mortgage and not 
of a prior mortgage as in the above example. And the third paragraph does 
not touch the point. However, it has been held that A is entitled to 
contribution—Chunilal Sowcar v Srinivasa lyengar AIR 1944 Mad 276. 


4. Claim.—It is necessary that the claim be preferred against each party 
liable to contribute and not against all collectively —Hira Chand v Abdul ILR 
(1877)1 All 455. However, all persons in whom the mortgaged property is 
vested should be made parties to the suit—Shankarlal v Latafat (1916)14 
All LJ 713. 


(d) Measure of Contribution 


Itis clear from sec. 82 that the valuation should be as at the date of the 
mortgage’. In other words, the material date for assessing the value of the 
property is the date of the mortgage and not the date of the subsequent 
transfer—Damodarasami v Govindarajulu AIR 1943 Mad 429 (434): ILR 
1943 Mad 531:(1943)1 MLJ 291. In the absence of a contract to the contrary 
the several properties or portions of property mortgaged are liable to 
contribute rateably to the debt secured by the mortgage according to the 
value of the properties on the date of mortgage. And the value is the actual 
market value of the property [N.A. Ali Khan v J. Singh 13 MIA 404 (408)], 
and not the price paid for it by any subsequent purchaser whether in a 
private or in an execution sale—Gopal v Durga AIR 1917 All 357 (358): 
(1917)38 IC 649. 


The rate of contribution is determined as follows: First, the actual market 
value of the property is to be determined. Secondly, the total amount of 
mortgage money should be distributed over the several properties in the 
proportion of their values. This may be clarified by an example. If two 
properties X and Y of the market value of Rs. 1,000 and Rs. 1,500 
respectively are mortgaged for a debt of Rs. 1,000, the rateable share to 
be borne by the properties would be in the proportion of 1000:1500, i.e. in 
the proportion of 2:3 and the amounts for which X and Y would be liable 
would be Rs. 400 and Rs. 600 respectively. 


Thirdly, an earlier incumbrance is to be taken into account. Where any 
of the properties mortgaged is already subject to a prior mortgage or 
charge, the mode of ascertaining its share of liability is to deduct the amount 
of such mortgage or charge from the market value of the property 
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concerned and to treat the remaining sum as the market value of that item 
for the purpose of finding out the rate of contribution— Gopal v Durga AIR 
1917 All 357 (358): (1917)38 IC 649. Fourthly, where the amount payable 
by the property under the prior mortgage or charge exceeds its market 
value, the value of such property for the purpose of contribution under the 
second mortgage is nil and the entire burden of the latter debt rests on the 
remaining properties—Ghulam Hazrat v Gobardhan Das ILR (1911)33 All 
387 (390). And the proportion of contribution has to be worked out with 
reference to the value of the hypotheca at the date of mortgage, and not 
with reference to any other date—/ndian Overseas Bank v R.E.M. Ibrahim 
AIR 1975 Mad 92 (95): 87 Mad LW 736. 


Where the properties are subject to two or more incumbrances the 
amount of any prior incumbrance is deducted from the value of the property 
subject to it. Thus, where three properties were twice mortgaged, and the 
second mortgagee afterwards at an execution sale purchased the interest 
of the mortgagor in two of the properties, each property was held liable to 
contribute rateably in proportion to its value, first to the debt due on the first 
mortgage and next to the debt due on the second mortgage—Ahmad v Row, 
Court Minute Book, December 20th, 1880, and on further directions, 
December 8th, cited in Belchambers' Practice of the Civil Courts, p. 327. 
See sec. 82, Transfer of Property Act; Mahomed v Thomas (1906)4 CLJ 
317. Disting. Raghunath v Jamuna (1906)4 Ali LJ 66. The court should 
proceed upon the basis of the actual and not a fictitious value — Magniran 
v Mehdi ILR (1903)31 Cal 95. But if any of the parcels has been sold at 
the instance of a prior mortgagee, the purchaser cannot be called upon to 
contribute to the discharge of a subsequent mortgage— Sesha v Krishna 
ILR (1900)24 Mad 96; Bohra v Collector of Aligarh ILR (1906)28 All 593, 
on app. (1910)37 IA 182: ILR 32 All 612; Raghunath v Jamma ILR (1906)29 
All 233; Baldeo v Sheo (1906)3 All LJ 441. Disting. Danappa v Yamnappa 
ILR (1902)26 Bom 379. 


In setting the amount of contribution, a question may arise as to the time 
with reference to which the different parcels should be valued, where the 
mortgaged property has been sold at different times in parcels. Should the 
valuation be taken at the date of the mortgage, or of foreclosure, or at the 
dates of the several purchases? Though the question is not perhaps of 
much practical importance, as the fluctuation of price would generally be 
nearly equal for the different parcels, it should be mentioned that in India 
the date of the mortgage is taken as the time for valuing the properties 
comprised in the security—Shib v Bhawani ILR (1903)26 All 72; Mardan 
v Thakur ILR (1905)27 All 549: 2 All LJ 307; Bhagwan v Mazhar ILR 
(1914)36 All 272; cf. Jugdeo v Hubibullah (1907)6 CLJ 612; see also 
Jotindra v Guru Prosunna (1904)31 IA 94: ILR 31 Cal 597, 611.1n America, 
however, the problem still awaits a satisfactory solution. ‘The practice’, says 
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Jones, ‘in different courts has not been uniform. Nor, indeed, has the 
practice of the same court always been the same in this regard. Valuation 
at the date of the mortgage was adopted in several cases, but in one case 
the same court sustained a valuation at the date of the several purchases; 
and in another case seemed to approve of a valuation at the time of 
foreclosure—Jones. 8 1627. But all the American courts are agreed that, 
in estimating the value of the several parcels, improvements made by any 
of the purchasers cannot be taken into account—Jones, § 1626. 


(e) Contract to the Contrary 


The expression ‘contract to the contrary’ occurring in sec. 82 means a 
contract between the mortgagor and the mortgagee—Damodaraswami v 
Govindarajulu ILR 1943 Mad 531: (1943)1 MLJ 291. An agreement 
between mortgagors inter se and regulating their liability shall be binding 
upon the parties. Thus if P and Q jointly mortgage their properties to A and 
agree between themselves that P alone shall discharge the entire debt, P 
cannot claim contribution when he discharges the debt. Q has the benefit 
of the contract and P is subject to its burden. Secondly, the benefit passes 
to a subsequent purchaser if there is an assignment express or implied. 
And a purchaser of the mortgaged property from the party entitled to the 
benefit of the agreement obtains the benefit impliedly, when his purchase 
is free from incumbrance, but not if it is subject thereto—Nirupama v 
Anathbandhu ILR (1938)2 Cal 590. In /sri Prasad v Jagat Prasad [AIR 1937 
Pat 628] two properties were mortgaged to R. Property No. 1 was then sold 
to Gendan who retained out of the sale consideration money enough to pay 
off R's mortgage. Gendan’s successor-in-interest paid off R's mortgage 
resulting in a mortgage decree and sued for contribution the defendant- 
purchaser of property No. 2 free from the mortgage. In this case the claim 
to contribution was untenable. As observed by Dharle J: ‘The present case 
must be regarded as a case, not of a “contract to’ the contrary” within sec. 
82, but of a contract between the mortgagor and Gendan his transferee, 
the benefit of which has passed to the defendants who made subsequent 
purchasers free from incumbrance' However, if the purchase is only of the 
equity of redemption and not of an absolute interest, the benefit of the 
contract cannot be deemed to have passed to the purchaser. In such acase 
the claim to contribution may be maintained notwithstanding the earlier 
contract to pay the entire mortgage debt. This is precisely what was decided 
by the Privy Council in Ganeshi Lal v Charan Singh [ILR (1930)52 All 358 
(PC): AIR 1930 PC 183). 


Thirdly, the burden of a contract between the mortgagors inter se does 
not pass to a third party unless he agrees to be bound by it. This is so 
because it is not a contract which runs with the land. And it runs with the 
land only when such a contract is made between the mortgagee and the 
mortgagors. The ‘contract to the contrary’ mentioned in sec. 82 is one which 





620 Law of Mortgage 


runs with the land and as such is a contract between the mortgagor and 
the mortgagee. As observed by Sir Lionel Leach, CJ, in Damodaraswami 
v Govindarajulu [ILR 1943 Mad 531: (1943)1 MLJ 291] : ‘There can be no 
objection to mortgagors agreeing what their rights and liabilities with regard 
to the contribution inter se shall be, but as such a contract will not run with 
the land it cannot affect a third party, unless he agrees to be bound by it. 
Where the contract is between a mortgagee and his mortgagors the 
position is different, because such a contract will run with the land. Fourthly, 
a contract between the mortgagors and the mortgagees is a ‘contract to 
the contrary’, which can control the operation of sec. 82. And such acontract 
runs with the land—Damodaraswami v Govindarajulu ILR 1943 Mad 531: 
(1943)1 MLJ 291. 


(f) Contribution v Marshalling 


As stated earlier contribution is really another form of marshalling. As 
observed by Vice-Chancellor Knight Bruce in Tombs v Rock [(1846)2 Coll 
500]: ‘Contribution, if it differs from marshalling, does so in species rather 
than generically, in form rather than in nature. Marshalling and contribution 
are each of them the adjustment between several persons of their rights 
respectively inter se, in respect of a charge or claim which, affecting all of 
them or properties belonging to all of them respectively, has been or may 
be enforced in a manner not unjust as far as the person is concerned by 
whom it was or may be enforced, but not just as between the persons or 
properties liable—a branch of jurisprudence known to the civil law, and 
which could not but belong in some form more or less extensive, to an 
enlightened system of laws; in ours it is well established and familiar. 


Marshalling requires a creditor having several securities so to exercise 
his right as not to injure another creditor who can look to some only of those 
securities. But by contribution all the securities are made to contribute to 
the debt so that the whole liability may not be thrown on one or some of 
them only. And the object of both is to effect an eguitable adjustment of the 
rights of persons interested in the various properties. 


However, the right to marshal prevails over the right to contribution in 
case of conflict between the two. And this is stated in the last paragraph 
of sec. 82. This may be illustrated by the following example. If the common 
owner of Blackacre and Whiteacre 


mortgages Blackacre to 
Whiteacre to 

Blackacre and Whiteacre to 

Blackacre to a 

then under sec. 82 both the properties are liable to contribute to R's 


OWD 
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mortgages. S, however, can require Ato proceed in the first instance against 
Whiteacre by virtue of his right to marshal under sec. 81. The exercise of 
this right does not prejudice Q since O sa prior mortgagee whose security 
cannot be affected by A’s action. The right to marshal in such a case prevails 
over the right to contribution. In other words, sec. 82 is subject to the rights 
conferred by sec. 81. 


Marshalling settles the rights of the competing mortgagees, while 
contribution settles the rights of the mortgagors having several shares in 
one property. 


(g) Matters dealt with in Contribution 


The subject of contribution involves the determination of the proportions 
in which two or more owners of an estate, subject to a common charge, 
ought to contribute to its redemption; or, and this is the same question under 
another aspect, the right which one of such persons, who has been 
compelled to discharge the common debt, has to be reimbursed by the 
others. We have already seen that a mortgage debt is one and indivisible, 
and if several distinct parcels of land are hypothecated to the creditor, which 
belong to two or more mortgagors, or subsequently pass to different 
owners, the creditor may, as arule, proceed against any one of such parcels; 
and the only way to prevent a sale or foreclosure would be to pay the whole 
of the mortgage debt. It is but reasonable that in such a case, the person 
who is compelled to discharge the common burden should be permitted 
to seek indemnification from the others, and no fairer rule can be suggested 
than that each of them should contribute according to the value of the 
property owned by him or the extent of his interest in i— Bhoyrub v Nadiar 
(1869)12 WR 291; Kali v Kamini ILR (1878)4 Cal 475: 3 CLR 184; 
Newmarch v Storr (1878)9 Ch D 12; Story's Equity, 88 477, 484. The right 
to claim contribution may be successfully asserted even as against a person 
who ought to have been, but was not joined, as a party defendant by the 
mortgagee in his action to enforce the security — Jagat v Qutub ILR (1880)2 
All 807; Chagandas v Gansingh ILR (1895)20 Bom 615. See also Perumal 
v Raman ILR (1916)40 Mad 968. As to the mode of ascertaining the amount 
of contribution, see Bhagwan v Mazhar ILR (1914)36 All 272. For the law 
would not suffer the creditor to select his own victim, and from caprice or 
favouritism to turn a ‘common burden’ into ‘a gross personal oppression’. 


Where the nature of the interests of the persons bound by the mortgage 
is the same, each is bound to contribute in proportion to the value of his 
interest. But a more difficult question arises where their respective interests 
are unequal in their nature. Thus, suppose the mortgaged land is held by 
A as a tenant for life or for years, and by Bas a remainderman or reversioner. 
In such case A, if a life tenant, is bound to pay the annual interest. on the 
mortgage accruing during his lifetime — or if a tenant for years, during his 
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term. This is his own debt, and for what he thus pays in keeping down the 
interest he is not entitled to any contribution from B. When, therefore, A 
redeems the mortgage a certain part of the money paid by him would be 
the equivalent of the annual interest on the mortgage which A was obliged 
to pay at all events; and this part, being his own debt, cannot be recovered 
by him from 8. The problem, then, is to ascertain what portion of the total 
mortgage debt represents the annual interest on the mortgage which A is 
bound to pay. If Ais a lessee for years, the amount can be easily ascertained. 
But if A is a tenant for life, an element of uncertainty is introduced, namely, 
the duration of A’s life. Both in England and America the standard life tables 
have been adopted as the basis of calculation in such cases, and the rule 
is settled, that the present worth of an annuity equal to the annual interest 
running during the number of years which constitutes his expected life 
represents the sum which A is liable to pay [A slight modification of the rule 
must be made where A is a tenant for life or for years, of only a part of the 
mortgaged premises — Pomeroy, 8 1223]; Bbeing liable for the balance after 
subtracting this sum from the mortgage debt paid by A to the mortgagee. 
if the reversioner or remainderman Bredeems the mortgage, the rule would 
be the exact converse of what is stated here — Pomeroy, § 1223. 


In connection with this question, it Should be stated that a distinction has 
been made between a case where the mortgage is redeemed in the usual 
way, and one in which the debt is realised by a forced sale of the property 
of one of several owners of the equity of redemption—Sesha v Krishna ILR 
(1900)24 Mad 96. But the distinction seems to be a very refined one, as 
the right to claim contribution rests upon the broad principle that where two 
Or more persons are equally bound and equally relieved, it is only just that 
they should all contribute in proportion towards a common benefit. The 
arguments in support of this view, as well as the authorities, have been fully 
set forth by Justice Bhashyam Ayyangar of Madras in Rajah of Vizianagaram 
v Raja of Setrucherla [ILR (1902)26 Mad 686), and by Justice Banerji of 
Allahabad in /bn Hasan v Brijbhukan Saran [ILR (1904)26 All 407: 1 All LJ 
148: 1904 All WN 74). 


(h) Claim to Charge 


The question whether the plaintiff in an action for contribution can claim 
a charge on the property which was subject to a common burden in cases 
not provided for by sec. 95 of the Transfer of Property Act, has also led to 
some divergence of opinion. It is difficult to appreciate the grounds on which 
such a right is denied to the plaintiff. Indeed, except where the defendant 
is personally liable to pay the mortgage debt, a charge on his interest in 
the mortgaged property is all that the plaintiff can claim. For a person, who 
is not under a covenant to pay, if called upon to contribute is at liberty to 
exercise his option whether he will save his interest by paying his proportion 
of the debt or allow it to be sold—Jones, 8 1089; Sheldon, 88 74, 169, et 
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seq.; Pomeroy, 8 196; Simhadri v Dakshina (1915)29 MLJ 639. It is true that 
a contrary view has been taken in a Calcutta case [Jahanara v Mirza 
(1902)9 CWN 865. But see Dhakeswar v Harihar (1914)21 Cal LJ 104] but 
itis not very easy to follow the judgment of the learned judges. We also learn 
from another Calcutta case that an assignee of a leasehold interest created 
by one of the co-mortgagors, though entitled to claim contribution, cannot 
claim a charge against the shares of the lessor's co-mortgagors—Raushan 
v Kali (1906)4 Cal LJ 79. But why not? 


The word ‘charge’ is used in a popular sense as a burden on the land. 
But though this term is commonly used, the plaintiff in such cases occupies 
the position of an assignee of the original security, the character of which 
is not altered when the debt is discharged—See ante. Cf. Fisher, § 1429. 
Thus, suppose the mortgage was a mortgage by way of conditional sale, 
why should the plaintiff be entitled to a decree for sale? Or, suppose the 
original mortgage was an English mortgage, is there any reason why the 
plaintiff should be preciuded from foreclosing it? However, in all the reported 
cases on the question, the statutory charge which is given to a co- 
mortgagor who redeems the mortgage has been extended by analogy to 
cases under sec. 82 of the Transfer of Property Act—Pancham v Ali ILR 
(1881)4 All 58; /bn v Ramdai ILR (1889)12 All 110; Baldeo v Baij ILR 
(1891)13 All 371; Hari v Ahmaduddin ILR (1897)19 All 545; Shanto v Nain 
ILR (1901)23 All 355; Danappa v Yanappa ILR (1902)26 Bom 379; 
Bhagwan v HarILR (1903)26 All 227; Yakub v Kishan ILR (1906)28 All 743; 
Har v Raghunandan ILR (1908)31 All 166; Pardhu v Beni (1909)14 CWN 
361; Kashi v Het ILR (1914)37 All 101; Dhakeswar v Harihar (1914)21 Cal 
LJ 104. The rate of interest was reduced, though the right of the plaintiff 
to stand in the place of the mortgagee was recognised in Raushan v Kali 
[(1906)4 Cal LJ 79. Disting. Digambar v Harendra (1910)11 Cal LJ 226). 
It may, however, be permitted to doubt whether this is guite a legitimate 
process—Ram v Jughes (1873)12 BLR 129: 19 WR 335. 


This brings us straight to a guestion which has hardly received the 
attention it deserves, namely, the period within which such charge may be 
enforced under the Limitation Act—See Umrunnissa v Mohommad ILR 
(1880)3 All 24; Chathu v Aku ILR (1883)7 Mad 26; Nura v Jagat ILR (1886)8 
All 295; Ramchandra v Sadashiv ILR (1886)11 Bom 422: Moidin v 
Oothuman ILR (1888)11 Mad 416; Ashfag v Wazir ILR (1889)11 All 423: 
ILR 14 All 1; Abas v Faki ILR (1891)16 Bom 191; Vithal v Dinkarrao (1901)3 
Bom LR 685; Vasudev v Balaji ILR (1902)26 Bom 500; cf. Tarubai v 
Venkatrao ILR (1902)27 Bom 43. It has, however, been elaborately debated 
in a number of cases in America, and though they betray a singular 
divergence of views, the better opinion seems to be that a person who is 
bound only to pay a part of the mortgage debt, acguires on redemption two 
distinct rights. He may sue simply for reimbursement, if the defendant is 
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personally liable, within the period prescribed for such suits by the Statute 
of Limitation. He may also sue to enforce the right of the mortgagee to follow 
the mortgaged property, but in such case he would occupy the same 
position as the mortgagee, supposing he had not been redeemed, and was 
the plaintiff in the suit. The period of limitation will not be either longer or 
shorter—Pomeroy, § 924. 


(i) Partial Discharge of Mortgage Debt Z 


Another question which has also given rise to controversy is whether 
a right to claim contribution can be successfully asserted by a person who 
has paid or been obliged to pay more than his rateable proportion of the 
debt, if the mortgage debt has not been wholly discharged by such payment. 


In the case of Ibn Hasan v Brijbhukan Saran [ILR (1904)26 All 407] Chief 
Justice Standley thought that though justice, equity and good conscience 
are captivating terms, the proposition that an action for contribution is 
maintainable under such circumstances could not be accepted without 
leading to ‘entanglements which it would be difficult to exaggerate’. The 
learned judge refused to be guided by the ‘false analogy between co- 
sureties’ and preferred to rest his judgment on ‘sound general principles’. 
This view, however, was controverted by Justice Banerji in an elaborate 
judgment in which he endeavours to show that it is quite possible to 
reconcile the conclusions of common sense with sound general prin-- 
ciples—See also the remarks of Bhashyam Ayyangar, J, in Rajah of 
Vizianagaram v Raja of Setrucherla ILR (1902)26 Mad 686. The real point 
in controversy, however, was obscured by the assumption that a right to 
claim contribution where the mortgage has not been wholly redeemed must 
necessarily carry with it a right to claim a charge on the land. This 
assumption is not well-founded. For, though a person may be entitled to 
bring a suit for contribution whenever he has paid the mortgagee more than 
his share of the debt, he cannot enforce a charge on the property before 
the mortgage is redeemed; as he can only do so by calling in the principle 
of subrogation. But, as stated earlier, there can be no question of 
subrogation unless the mortgage is wholly redeemed [p. 471. Gurdeo vV 
Chandrikah ILR (1909)36 Cal 193, 220. And see Pomeroy, § 1220). It is, 
however, not necessary that the whole of the mortgage debt should be 
satisfied by the plaintiff or out of his property — Muhammad v Rashiduddir! 
ILR (1908)31 All 65: 6 All LJ 2. ‘Subrogation’, says Pomeroy, ‘is, in most 
cases, rather an additional remedy than an additional right, and may exist 
concurrently with, and as a further security to, the right to a simple action 
for reimbursement or exoneration. The fact that a party entitled to reimburse- 
ment and also to subrogation is entitled to two distinct remedies, seems 
often to be overlooked to the confusion of both doctrines'—Pomeroy's note 
to § 920. ; ; 
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(i) ‘No Contribution’ Cases 


The general rule, that if two or more estates subject to one mortgage 
come to be owned by different persons, they must rateably bear the burden 
of the mortgage, does not hold good where the payment is made by the 
person primarily liable. Thus, if part of an incumbered estate is sold with 
a covenant against incumbrances, the burden as between the mortgagor 
and the purchaser will be thrown entirely upon the residue in favour of the 
purchaser, and a similar equity will arise in favour of a person to whom part 
of the estate has been given in exchange—See Athill, in re (1880)16 Ch 
D 211 (CA): 50 LJ Ch 123: 43 LT 581: 23 Digest (Rep!) 503, and cases cited 
therein. This question in dealing with marshalling has already been 
discussed and it is to add here that the liability of the mortgagor himself 
to claim contribution as against a grantee with a covenant against 
incumbrances is a corollary from the proposition, that there can be no 
contribution if the incumbrance is discharged by the very person who is 
liable for the debt. In such case, he merely pays his own debt as he was 
bound to do. 


In Herbert's case [(1589)3 Co 12], it is said that if one is seized of three 
acres under an incumbrance, and enfeoffs A of one acre, and B of another 
and the third acre descends to the heir, who discharges the incumbrance, 
he shall not have contribution, ‘for he sits in the seat of his ancestors'— 
Jones, 8 1090. But it seems that if the incumbrance was a paramount charge 
and all the estates came to the grantor burdened with it, the grantor or his 
heir would be entitled to claim contribution against the grantees. ‘The 


__conclusions’, says Christian, LJ, in Ker v Ker [(1869)4 Ir R Eq 15; see also 


Darby’s Estate, in re (1907)2 Ch 465: 76 LJ Ch 689: 97 LT 900: 35 Digest 
(Repl) 676], ‘which | gather from Harbert’s case [(1589)3 Co 12] are the. 
following: First, that the original principle of the common law was equality, 
that Is to say, contribution in the ratio of value, wholly irrespective of priority 
of dates of purchase; secondly, that the case of the debtor himself and his 
heir-at-law, in respect of retained lands, was an exception to that principle 
by reason solely of his personal liability, and that to such exception it 
mattered not whether the purchasers were such with consideration or 
without it; thirdly, that when the common incumbrance was not a debt of 
the grantor, but a paramount charge in respect of which he was under no 
personal liability, the reason of the exception ceased, the general rule 
prevailed, and the grantor stood on an equal level with his alienees’ 


In a late case in the Calcutta High Court [Mathura v Krishna ILR (1878)4 
Cal 369; Sheldon, p. 119, 8 82. See also Seshagiri v Vythilinga ILR (1909)33 
Mad 211; disting. Muhammad v Muhammad (1912)9 All LJ 499], it appears 
that the plaintiff and the defendant had respectively purchased at different 
times portions of a property on which there was a mortgage. In the 
conveyance to the plaintiff, which was posterior to that in favour of the 
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defendant. there was an undertaking that the plaintti would discharge a 
the liabilities of the mortgagor including the mortgage on the property The 
mortgagee having obtained a decree for sale of the property the plaintifi 


paid off the entire debt and brought a suit for reimbursement against ine 
defendant. who contended that having regard to the undertaking of the 
plaintiff, he was not entitled to make any such claim. It may be mentioned 
here that it was found as a fact that the defendant was not aware ot the 
mortgage, and that he had paid a large sum of money for the property in 
the belief that he was buying an absolute interest in the property and not 
merely tne eguity of redemption. But the court, nevertheless, gave judgment 
for the plaintiff upon the ground that there was nothing in the defendants 
deed of sale to show any intention to exonerate the defendant from any 
liability which the law would cast upon him. The case, however, seems lo 
be of somewhat doubtful authority. For apart from the rule of the inverse 
order, which has been already discussed, the right to claim contribution may 
undoubtedly be negatived by the contract of the parties. Thus a general 
covenant to indemnify will amount to a release of a claim to contribution 
and will even affect a purchaser with notice, though no charge may be 
created by the covenant— Power v Standish (1844)8 Ir Eq 526. 


A case in the English reports now be noted in which a right to claim 
contribution was set up under very peculiar circumstances. A policy of life 
assurance contained a provision that, if the assured should die by his own 
act, the policy would be void except to the extent of any interest acguired 
therein by actual assignment by deed for valuable consideration, or as 
security or indemnity or by virtue of any legal or equitable lien as security 
for money. The assured assigned this policy by deed by way of mortgage 
to secure an amount far exceeding the sum assured, the security including 
also reai estates of considerable value. The assured afterwards died by his 
own hand. The office paid to the mortgagee the sum assured, and then filed 
a bill, claiming to have the mortgage debt thrown primarily on the real 
estates comprised in the security, or at least to have it apportioned between 
the policy money and the estates according to their values, and to have the 
whole or the apportioned part of the policy money raised out of those 
estates and repaid. But it was held that the plaintiffs were not entitled to 
claim contribution; for where a creditor makes a debt which is due to him 
subject to a mortgage, the debtor cannot insist on contribution; and the mere 
fact that other properties are mortgaged cannot alter the rights of the 
parties— Solicitors & General Life Assurance Society v Lamb (1864)2 De 
G J&S 251: 33 LJ Ch 426: 10 LT 702: 29 Digest (Repl) 399. Cf. City Bank 
v Sovereign Life Assurance Co. (1884)50 LT 565; White v British Empire 
Mutual Life Assurance Co. 1868 LR7Eq 394: 38 LJ Ch 53: 19 LT 306: 29 


— Digest (Rep!) 397-0 


esepoiber zorenja to the rule occurs, where tiare is a contract to the 
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contrary within the meaning of sec. 82 of the Transfer of Property Act— 
Satya v Gopi (1902)6 CWN 583. Cf. Rama v Srinivasa ILR (1900)24 Mad 
85. 'Contract to the contrary’ has been held not to mean a contract between 
the vendor and one of the purchasers in Kunchithapatham v Palamalai 
[(1916)32 MLJ 347]. Thus, if a particular property is the primary security 
for the mortgage debt, it will be thrown entirely on such property instead 
of being distributed rateably. But the intention that some particular property 
should be the primary security must be clearly shown. Thus, where several 
properties are mortgaged at the same time by different deeds, the mere 
fact, that one of the mortgages is called a collateral security, will not throw 
the mortgage debt primarily on the other properties. For the word ‘collateral’ 
taken by itself does not mean ‘secondary’ or ‘auxiliary’ or only to be ‘made 
use of in aid’; though in the Roman law, the term is used in the sense of 
subsidiary—Early v Early (1878)16 Ch D 214n; Athill, in re (1880)16 Ch 
D 211 (CA): 50 LJ Ch 123: 43 LT 581: 23 Digest (Repl) 503; disting. Bute 
v Cunynghame (1826)2 Russ 275: 35 Digest (Repl) 673; Stringer v Harper 
(1858)26 Beav 33: 35 Digest (Repl) 674; Lipscomb v Lipscomb 1868 LR 
7 Eq 501: 38 LJ Ch 90: 19 LT 342: 23 Digest (Repl) 502; De Rochefort v 
Dawes 1871 LR 12 Eq 540: 40 LJ Ch 625: 25 LT 456: 23 Digest (Repl) 502. 
Cf. Satya v Gopi (1902)6 CWN 583. 


So, again, where a debtor mortgages certain land, and then mortgages 
other land for the same debt and further advances, the whole amount will 
prima facie be treated as one debt and must be borne rateably by the several 
properties. But no doubt a person may make a mortgage of two estates in 
such a manner that though the incumbrancer may proceed against both 
or either of them, yet if the equity of redemption devloves on two or more 
different persons, the estate which was the primary security shall remain 
the primary security as between the persons claiming under the mort- 
gagor—Aldrich v Cooper (1803)8 Ves 382: 1803-13 All ER Rep 51; Leonino 
v Leonino (1879)10 Ch D 460: 48 LJ Ch 217: 40 LT 359: 23 Digest (Repl) 
503, and the cases cited therein; see also Stringer v Harper (1858)26 Beav 
33: 35 Digest (Repl) 674; Evans v Wyatt (1862)31 Beav 217; cf. Ray v 
Bhunjun 1858 SD 1176. And it is scarcely necessary to state that the 
mortgagor may do this not only by express words but by implication; but 
the implication in such cases must be very clear—Bute v Cunynghame 
(1826)2 Russ 275: 35 Digest (Repl) 673. 


The rule, that the obligation to contribute can apply only where two or 
more properties are subject to an equal burden has been expressed in 
different ways by different judges. Lord Eldon says that in order to sustain 
a right to contribution, the two properties must be ‘equally liable'— Bute v 
Cunynghame (1826)2 Russ 275, 299: 35 Digest (Repl) 673. Lord St. 
Leonards expresses the same idea, but in different words, when he says 
that the two estates must be a ‘common fund’—Averall v Wade 1835 LJ & 
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G temp Sugden 252: 35 Digest (Repl) 677. Where, therefore, a testator 
made a specific charge on some property, and there was merely a lien, but 
no charge in favour of the creditor on the other properties, the devisee of 
the property which was specifically mortgaged was not allowed to claim 
contribution from the persons on whom the other properties had devolved— 
Dunlop, in re (1882)21 Ch D 583 (CA): 48 LT 89: 35 Digest (Rep!) 674. But 
if different portions of an estate subject to a mortgage are devised to 
different persons, the devisees must contribute rateably to pay the mort- 
gage according to the value of the portions devised to them—Newmarch, 
in re (1878)9 Ch D 12 (CA): 48 LJ Ch 28: 39 LT 146: 23 Digest (Repl) 503. 
And so where real and personal estates are comprised in the same 
mortgage, the debt must be borne rateably by the devisee of the realty and 
the legatee of the personalty—Evans v Wyatt (1862)31 Beav 217; Lipscomb 
v Lipscomb 1868 LR 7 Eq 501: 38 LJ Ch 90: 19 LT 342: 23 Digest (Repl) 
502: Trestrail v Mason (1878)7 Ch D 665: 47 LJ Ch 249: 23 Digest (Repl) 
503; Athill, in re(1880)16 Ch D 211 (CA): 50 LJ Ch 123: 43 LT 581: 23 Digest 
(Repl) 503. 

In conclusion, it should be noticed, the right of contribution is controlled 
by the right of marshalling, and the Transfer of Property Act expressly 
provides that there can be no right of contribution with regard to property, 
which under the doctrine of marshalling, is liable to the claim of a 
subsequent incumbrancer—Sec. 82 of the Transfer of Property Act. Cf. 
Barthotomew v May (1737)1 Atk 487. 


This last para of sec. 82 declares that the right of contribution shall be 
subject to the rule of marshalling. This is, where marshalling and contribu- 
tion might conflict with each other, marshalling is to prevail—Shephard and 
Brown, 7th Ed., p. 346. 


(k) Rateable apportionment 


The equitable rule of rateable apportionment is somewhat different from 
marshalling and contribution. This equitable rule is in accordance with 
justice and fair dealing and, though not the subject of any special statutory 
provision, is not excluded by any statutory provision, and is accordingly 
applicable in India. This right is one which is possessed by a mortgagee 
against the mortgagor. Thus, the properties of A and B of equal value are 
mortgaged to X to secure an advance equal to the value of either, and a 
second mortgage of A is taken by Y and a second mortgage of Bis taken 
by Z. In these circumstances, if X pays himself by taking the whole of A, 
leaving B unincumbered, it will work to the disadvantage of Y or Z. It is not, 
therefore, fair that such exercise of election by X should advantage the 
mortgagor and work to the disadvantage of the subsequent mortgagees. 
In such a case, X must take his debt out of the two properties of A and B 
in the proportion of the values of the properties—Official Assignee v 
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Byramshaw 61 MLJ 512: AIR 1932 Mad 196 (197). Inter se mortgagors are 
liable to contribution in proportion to the value of their property and not 
according to the extent of benefit they have received from the mortgage- 
money unless there is a contract to the contrary—Ja/ Narain v Rashik AIR 
1931 All 546. 


If the mortgagee’s claim against some of the mortgagors has become 
time-barred, any owner of a portion of the mortgaged properties is 
legitimately entitled to ask that not more than rateable part of the mortgaged 
debt should be thrown upon the property in his hands—/man Ali v Baij Nath 
33 Cal 613 (621); Budhamal v Rama 44 Bom 223 (226). But see Ayyappan 
Raman v Kunja Vakki [AIR 1958 Ker 386], where it has been held that the 
discharge of one mortgagor by limitation or otherwise does not affect his 
liability for contribution. Similarly, a mortgagee cannot release a portion of 
the property from the mortgage debt, so as to increase the burden upon 
the other portions, without the privity and consent of the persons affected. 
The owners of the properties not released are entitled to insist that not more 
than a proportionate share of the mortgage-debt shall be levied upon the 
properties in their hands—/man Ali v Baij Nath 33 Cal 613 (622), following 
Surjiram v Barhamdeo 1 CLJ 337 and 2 CLJ 202 and dissenting from Sheo 
Prasad v Behary 25 All 79. The release of part of the mortgaged property 
by the mortgagee does not take away, as regards that part, the liability to 
contribute which this section imposes upon the different parts—Shah Ram 
Chand v Parbhu Dayal AIR 1942 PC 50 (53). 


The laws relating apportionment have been discussed in the next 
Chapter under the heading “Apportionment of Payments”. 
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2. Trustee in Bankruptcy 


IH. Accounts in Foreclosure or Redemption Action 


(a) Where Mortgagee not in Possession 


1. Payment of post diem interest 


(1) 
(2) 
(3) 
(4) 


Where no contract 
English practice 

In case of agreement 
Rule of Damduput 


2. Appropriation of payments 


(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
(8) 
19) 


Reduction of the mortgage debt 

No intimation of mortgagor's intention 
Two-mortgage creditor 

General payment for personal debt 
Debt composition 

No appropriation by creditor or debtor 
Joint mortgagor's case 

Mortgagor s assignee 

Mortgagee s liability 


(b) Mortgagee-in-possession 
1. As mortgagee's bailiff 


DAR WN 


American rule 

Sec. 76 explained, 

Advantage of a receiver 
Growth of mortgagee’s powers 
Effect of an attornment clause 


(c) Mortgagee's Liability to Account 
1. Mortgagee setting up hostile title 
2. Mortgagee's non-accountability 
3. Assignee's position 
4 Nature of liability 


11) 
(2) 
(3) 
(4) 
(5) 
(6) 


Trusteeship 

Agriculturai hoiding 

Wilful waste 

Mines and guarries 

Letting premises 

Liability for involuntary waste 
(a) Liability for wilful default 
(b) Wilful default to render account 
(c) Wilful default 


5. Collateral contract 

6. Mortgagee cultivating lands himself 
7. Mortgagor receiving profits 

8. Payment of public charges and rents 
9. Making repairs 
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(d) Mortgagee Bound to Keep Accurate Accounts 


1. 
2. 
3. 


Contents of accounts 
Failure to perform duties 
Rights of mortgagee-in-possession 


(e) Costs 
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Spending for proper management 
Costs for protecting security 
Costs for perfecting title 
Expenses for preserving property 


. Insurance costs 


English law stated 


. Repairing cost 


(1) Prior law 
(2) Allowance for substantial repairs 
(3) Necessary repair v Substantial repair 


. Improvements 


(1) Cases discussed 

(2) Fisher's summing up 

(3) Coote's summary 

(4) Roman iaw 

(5) American law 

(6) Position in India and Myanmar (formerly Burma) 

(7) Mortgagee making improvements even after depositing of 

mortgage money by mortgagor in suit for redemption 

(a) Waste lands 
(b) Mortgagor's assent 
(c) Summing up 

(8) Mortgagor to pay when 

(9) Accounting 

(10) Lease of mortgaged property 

(a) Renewal of lease 
(b) Position of mortgagee's tenant after redemption 


(f) Mortgagor's Outlay 
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2. 
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Claim to money spent 
Personal liability 


Mortgagor's right to recover 


(g) Mode of Taking Accounts 
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2. 
3. 
4. 
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Accounting with rests 
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Indian practice 

Refusal to render accounts 

Applicability of rule of Damduput while furnishing accounts 
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6. Accounting in movable securities 
(1) Negotiable security 
(2) Business 
(3) Tangible movables 
(4) Second mortgagee 
(5) Partnership 
(6) Co-ownership of patent 


I. Liability to Account 


(a) Rationale of the Rule 


Clause (g) of sec. 76 imposes upon a mortgagee-in-possession a 
statutory duty to keep and render accounts of all the sums received and 
spent by him as a mortgagee—B.L. Rai v Bhaiya Lal AIR 1920 PC 8 (10, 
12). This is similar to the duty laid on a trustee by sec. 19 of the Trusts Act, 
1882 and had been enforced before the Transfer of Property Act came into 
force— Mu. Ishaq v Rup Narain AIR 1931 All 562 (566). It originated in the 
view held by the Court of Equity that the rents and profits of the mortgaged 
property are incidents de jure of the ownership of the equity of redemption 
and that the mortgagee-in-possession is bound to apply whatever profits 
he actually receives towards the satisfaction of the mortgage debt— 
Ramavatar v Tulsi Prasad Singh (1911)11 Ind Cas 713 (716)(DB)(FB). And 
the usufruct of the property represents the mortgagor's money in the hands 
of the mortgagee who is bound to render account at the time of redemp- 
tion— Kelu Kurup v Paru Amma AIR 1940 Mad 686 (687). Since clause (g) 
of sec. 76 is not subject to ‘any contract to the contrary’, it is not open to 
the mortgagee-in-possession to contract himself out of the statutory 
obligation— Sarfraj Ahmed v Manni Lal AIR 1943 Oudh 38 (40). The only 
exception is provided by sec. 77 and a mortgagee may be exonerated from 
the liability to render accounts if he comes under this exception—Ram 
Asrey v Rameshwar Prasad AIR 1944 Oudh 238 (239) (DB). 


In this connection it may be noted that the same obligation was imposed 
before the Transfer of Property Act by the Regulations, e.g. Bengal 
Regulations 15 of 1793 and 1 of 1798 as well as by Madras Regulation 24 
of 1802. Justice Phear observed on the Bengal Regulation in Goluck 
Chunder Dutt v Mohan Lal [(1966)5 Suth WR 271 (276) (DB)] as follows: 
‘In fact, the account required from the mortgagee is one setting forth — (1) 
what he has realised, (2) from what portions of the mortgaged property, (3) 
in what terms or periods, (4) with what loss and gain on the several assets, 
(5) with what necessary reductions, and (6) what remains then as the net 
profits which can be taken as actual realisations towards liquidating the 
same due under the mortgage transaction. Such an independent account 
is to be supported, and proved, and vouched.’ And the accounts kept by 
the agent of the property managed by him are the principals’ accounts on 
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the principle, qui facit per alinum facit per se (he who does anything by 
another does it by himself)—Mukhun Lall v Kishen Singh (1969)2 Beng LR 
PC 44 (46): 12 MIA 157 (196): 11 Suth WR PC 19. 


(b) Accounting When 


The mortgagee coming into possession of the hypotheca is under a duty 
to account to the mortgagor for his receipts of the rents and profits fron 
the hypotheca—Khadilkar v Ramnarayan 1942 NLJ 108. And clauses (g) 
and (h) of sec. 76 recognise this liability. This liability is implied from the 
relationship of mortgagor and mortgagee. Thus in Madari v Baldeo Prasad 
ULR 27 All 351 (FB)] the mortgage document was silent as to the 
possession of the hypotheca and the utilisation of the usufruct. The 
mortgagee, however, obtained possession. It was held that ‘a mortgagee 
who takes possession also takes the obligation upon him to account for the 
rents and profits during (his) possession’. Moreover, this liability subsists 
even if the mortgagee fails to advance the mortgage money—Brahamaec 
v Jaikishun AIR 1941 Pat 452. 


It is well-settled (1) that the accounts between the mortgagor and the 
mortgagee are to be made up and settled only at the time of redemption 
(Bikramjit Singh v Rai Raghubar Singh AIR 1917 Oudh 200 (202). A suit 
merely for accounts cannot be maintained by the mortgagor unless he asks 
for redemption also—Hari v Lakshman 5 Bom 614. If the same mortgagee 
holds two separate mortgages from the same person, the latter has a right 
to obtain separate accounts of the two mortgages, although the two 
accounts may have been included in one suit—Ram Chandra v Janardan 
14 Bom 19. As regards the mode of keeping and taking accounts, see Samji 
v Ratna AIR 1950 Kutch 47 and Bhabhanbai v Kanji Ravji AIR 1950 Kutch 
90; and (2) that the mortgagor is to seek redemption before he calls upon 
the mortgagee to account. Hence, a suit merely for rendition of accounts 
is not maintainable. The mortgagor must seek further relief of redemption— 
Gordhan Lal v Thakur Radha Kant AIR 1943 Ail 109 (110-111). However 
there is an exception in sec. 15D of the Dekkan Agriculturists Relief Ac! 
17 of 1879 as amended by Act 22 of 1882 [see the Bombay Agricultural 
Debtors’ Relief Act 28 of 1939, section 85] under which an agriculturist can 
sue for an account without asking for redemption—La/uchand v Girjappa 
ILR (1896)20 Bom 469. Where a statute passed for the benefit of 
agriculturists bars redemption, the mortgagee can sue for accounts—K.P 
Muhammad v Maya AIR 1971 Ker 290: 1971 Ker LT 284: 1971 Ker LT 301. 


Accounts must be full and accurate and must be detailed and supported 
by vouchers. If one does not render accounts or keep them, the court will 
make every presumption against him—Kazim v Debi Dayal AIR 1934 Oudh 
104; Ram Kishan v Badri Bishal AIR 1937 All 337; Gajadhar v Baidyanath 


om AIR gee} Pat 379; Deoki Devi v Devi Das AIR 1951 Pepsu 18. The 
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mortgagee is liable to the mortgagor for any sum realised by him out of the 
mortgaged property. The fact that the realisations were unauthorised or 
unlawful does not qualify his liability in this matter. If the mortgagee fails 
to produce the accounts, the court will calculate the amount due under the 
mortgage on the basis of gross rentals, on the hypothesis that all the tenants 
had paid their rents—Lakshmi Narain v Mohamdi AIR 1932 Oudh 123; Said 
Ahmad v Raja Barkhandi AIR 1932 Oudh 255. But it cannot be laid down 
as a hard and fast rule that whenever a mortgagee has failed in his obligation 
under this clause, he must necessarily be made liable on the basis of the 
gross rental. It is conceivable that there may be cases in which the raising 
of a presumption that all the tenants have paid their rents may not be 
justified—Kazim v Devi Dayal AIR 1934 Oudh 104 (106); Chunilal v Abdul 
AIR 1937 Bom 483. When the mortgagee is made liable for the rental, he 
should be allowed the costs of collection—Kazim v Devi Dayal AIR 1934 
Oudh 104. The liability of the mortgagee for the omission to take drastic 
measures against the mortgagor who was the agent of the mortgagee for 
collection of rents must be limited by the circumstances of the case, and 
he cannot be required to account for more than what he has received in 
the absence of proof that but for his gross default or mismanagement or 
fraud he might have received the full rent— Chunilal v Abdul AIR 1937 Bom 
483. Where a mortgagee has obtained possession under an invalid 
agreement for sale, his possession may be deemed to be that of a 
mortgagee when it is established that the agreement was inoperative in law; 
and he may be called upon to account for the rents and profits as if he were 
the mortgagee in possession—Bama Charan v Nimai 35 CLJ 58. lf the 
mortgagee does not keep any accounts nor file them in court, his claim for 
interest must be disallowed—Aa/ Shadi Lal v Lal Bahadur 1933 ALJ 339 
(PC): 37 CWN 420 (423): AIR 1934 PC 85; Shankerlal Lallubhai v Bai Jiykor 
AIR 1966 Guj 40. The mortgagee’s accounts must comprise the gross 
receipts from the tenancy and they must be full and complete— Ram Kissen 
v Sha Kundan Lal 1864 WR 177.Where the mortgagee in possession fails 
to keep accounts, the fair occupational rent, and not actual receipts, is to 
be credited towards income. If that rent is less than the amount of interest, 
then the mortgagee cannot claim to add the balance to the principal but 
must be satisfied with whatever he has received. If the amount is more than 
the amount of interest, the additional amount will go towards the satisfaction 
of the principal—Suratsing Chandanmal Marwadi v Nomanbhai 
Abdulhussein Bohari AIR 1961 Bom 43. Where the mortgagee receives 
rents after the account has been taken, he must render a fresh account. 


The effect of tender as well as the mode of tender has already been 
stated earlier. As the conseguence of tender is related with accounting, it 
would be profitable to reiterate that a tender of the amount due on the 
mortgage at a time when the mortgagee is bound to receive it stops interest 
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from running if the mortgagor keeps the money ready to pay over to the 
mortgagee. For this purpose there must be an actual tender. Even if there 
has been a tender by a borrower of the amount due for principal and interest, 
that tender does not stop interest running after the date of the tender unless 
there is evidence that the sum has been set aside and is ready for payment 
at any time. The mortgagor should pay the money into court if there are any 
proceedings pending in which this can be done; if he makes profit, as by 
placing the money on deposit, he must account for this to the mortgagee 
A mortgagee is not entitled to interest if by his own default he delays paying 
off, but unavoidable delay in revesting the property in the mortgagor is not 
such a default. 


(c) Debit Side of the Account 


In the absence of special direction, the account taken against a 
mortgagee in possession is a continuous debtor and creditor account. The 
mortgagee is debited with all sums which he has received or which he is 
to be treated as having received by virtue of the mortgage, whether rents 
and profits, or accidental payments, such as proceeds of sale; and he is 
credited with the principal money, with interest accruing due from time to 
time, and with costs, charges and expenses, including all expenditure upon 
the mortgaged property which he is entitled to charge against it. The nature 
of the account requires that it is to be taken without limit, that is, from the 
commencement of the possession, or, if there has already been a settled 
account, from that account. 


The mortgagee is debited under the following heads: 


1. Collections made.—The profits arising out of the mortgaged prop- 
erty form the principal item of debit. And actual sums received go into it— 
Banarasi Prasad v Ram Narain ILR 25 All 287 (PC). The mortgagee is 
entitled to deduct from the gross receipts the costs of collection, usually 
10% of the receipts is taken as the costs of collection—Girish Chunder v 
Soshi Roy ILR 27 Cal 951 (PC). The costs of suits for recovery of rents from 
the tenants form part of the costs of collection—Md. Ejar v Saiyid Ali ILR 
(1941)16 Luck 812. 


(1) Wilful default.—Iif the mortgagor can establish that there had been 
wilful default on the part of the mortgagee, the latter will have to account 
for such profits as would have been received but for his neglect or default— 
Chunilal v Abdul Karim AIR 1937 Bom 483. And the onus to prove wilful 
default lies on the mortgagor—Shah Mukhun Lal v Sree Kishen Singh 
(1868)12 MIA 157: 11 WR 19. 


(2) Interception by mortgagor.—if a mortgagee chooses to forgo the 
benefit of receiving the rents and profits and permits the mortgagor to take 
them, it would have no effect. And he will have a full right to recover his debt 
by reason of the mortgage. But this will have effect only when some 
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subsequent incumbrancer would come in with the notice of such a claim. 
Now, if after notice he permits the mortgagor to receive the rents and profits, 
he exposes himself to the claim of the second incumbrancer—Jugjeewandas 
v Ramdas (1841)2 MIA 487, per Baron Parke. 


Where the land is leased back to the mortgagor by the mortgagee and 
the rent is to be credited to the interest due under the mortgage, but the 
mortgagor fails to pay the rent, the mortgagee’s right to interest is not lost— 
Ghulam Md. v RajeshwarILR 1940 Lah 658: AIR 1940 Lah 333: 192 IC 505. 


2. Mortgagor’s dues.—The mortgagee is a trustee for the mortgagor 
until the rents and profits are paid over to the latter— Md. Sadiq v Harakh 
Narain AIR 1936 Pat 583, per Courtney-Terrell, CJ. The lessor in his suit 
for redemption is entitled to set off the rent withheld by the lessee against 
the money advanced to him—Nurshing v Baboo ILR (1880)5 Cal 333. In 
the case of the payment to be made by the mortgagee to the mortgagor, 
it should be applied towards the reduction of the principal if the mortgagee 
commits default—/mmani Seshayya v Lakshmi Narasimham 57 MLJ 800. 


3. Payments to third parties.—In the case of a leasehold interest, the 
mortgagee undertakes liability to pay to a third party. Thus a usufructuary 
mortgagee of a leasehold has to pay rent to the landlord. He is, however, 
not directly liable to the landlord and the latter cannot sue him for rent— 
Sachindramohan v Commissioners for the Port of Calcutta ILR (1938)1 Cal 
21: 66 CLJ 910: 41 CWN 1141. But if the mortgagor is compelled to pay 
the rent owing to the mortgagee’s default, the former is entitled to deduct 
this from his liability to the mortgagee in an account between them— 
Subedar Mian v Sheo Shankar Missir AIR 1940 Pat 579: 189 IC 109: 1940 
PWN 1028; 6 BLR 765. 


(d) Credit Side of the Account 


A mortgagee can take credit for all payments made by him. They can 
be legitimately charged on the hypotheca in addition to the principal money 
advanced and interest thereon. Thus the burden on the hypotheca repre- 
sents the credit side of the mortgagee's account. The mortgagee's accounts 
must be clear, full and accurate — the fullness reguires them to be detailed 
and supported by vouchers— Shadilal v Lal Bahadur AIR 1933 PC 85 (87): 
142 IC 739. The accounts must state the gross receipts realised from the 
tenantry and not merely of what reaches the mortgagee's hands. It must 
be full and complete and not merely an abstract of receipts in lump sums 
during the period of mortgagee's possession— Ram Kishen v Kundun Lall 
1864 Suth WR Gap No. 177 (178) (DB). 


(e) Failure to Keep Accounts 


In case the mortgagee-in-possession fails to keep full and accurate 
accounts or neglects to produce them in court, the latter will make every 
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presumption against him—Khudilal v Aisha Jehan Begum AIR 1927 Oudh 
199 (201). And the court will proceed on the hypothesis that all the tenants 
have paid their rent to the mortgagee and take the gross rental as the basis 
of calculation against him—Hardeo Prasad v Gangasahi AIR 1921 All 197 
(1921)19 All LJ 155. In some cases, the presumption is that the rent 
recovered by the mortgagee is equal to the interest due to him and the 
mortgagor is allowed to redeem on payment of the principal—Shadilal v 
Lal Bahadur AIR 1933 PC 85 (87): 142 IC 739. In other cases of gross or 
wilful neglect the presumption is that both the interest and the principal have 
been satisfied from the usufruct—Chotesia v Mt. Muktum Bi AIR 1928 Nag 
223 (226). 


However, such presumptions should not be carried beyond reasonable 
limits. As has been observed by the Privy Council in Shah Mukhun Lall v 
Baboo Shree Kishen Singh [(1869)12 MIA 157 (158): 11 WR 19] the 
presumptions even in odium spoliatoris must be within reasonable limits 
— they must not be conjectures, and not grounded on data which the 
evidence itself shows to be inexact. The rule to be followed has been laid 
down in Shah Ghulam Nuzuf v Mt. Emanum [(1868)9 Suth WR 275 (275- 
6) (DB)] thus: ‘If the mortgagee has not kept proper accounts, the general 
presumptions will be against him; but this (does) not mean that all 
statements of the mortgagor against him must be taken as true. The court 
must take the best evidence available and decide upon it. 


(f) Accounting Procedure 


1. Form of accounts.—The usual mode of taking accounts against the 
mortgagee-in-possession is to set the total amount of rents and profits 
received by him against the whole amount due upon the mortgage debt; 
and to apply them in discharge successively of the interest of the mortgage 
debt and of money advanced for costs and improvements, and then of the 
principal. Arid this is done in arriving at the final result. In practice the 
account is taken in a series of separate accounts: 


(1) An account of principal, interest and costs; 


(2) an account of moneys expended by the mortgagee in repairs and 
permanent improvements, with interest from the date of expendi- 
ture; and 

(3) account of rents and profits. 


The balance is struck by adding (1) and (2), and subtracting what the 
mortgagee has to account for under (3). If during the currency of the 
account, a part of the mortgaged property is sold, the net proceeds are 
credited to the mortgagor in account (1) — first in payment of the interest 
due, and then in reduction of the principal and the interest is correspond- 
ingly reduced. But account (2) is not affected. The result of continuous 
account is that the mortgagee benefits if the rents and profits exceed the 





Accounting between Mortgagor and Mortgagee 639 


interest; but the mortgagor benefits if the rents and profits are less than the 
interest. 


2. Accounts with rests.—However, where the receipts of the mort- 
gagee are more than sufficient to cover the interest a different method may 
be adopted and this is known as ‘taking the account with rests’. A balance 
is struck at stated intervals and the surplus to the credit of the mortgagor 
is applied in reduction of the principal. The order for accounts with rests 
usually directs that the rests shall be made at stated intervals — half-yearly 
or yearly. As long as principal remains due, the excess of rents and profits 
over interest and expenses at each interval is struck off the principal, and 
the account is then carried on: upon the footing of the reduced principal— 
Fisher and Lightwood’s Law of Mortgage, 9th Ed., 1977, pp. 623-625. 


3. Mode of accounts in clause (h) of sec. 76.—The method followed 
is to ascertain the gross collections at the end of a certain period, usually 
a year, and after deducting the necessary outlay on account of revenue, 
expenses of collection and preservation of the estate, the balance goes to 
reduce the interest, and in case of surplus, it goes to the reduction of the 
principal and the account is closed at the end of each period—Muhammad 
v Uttam Chand (1921)63 IC 598 (600) (DB). If the net receipts are less than 
interest, the deficit is not, in the absence of a contract to that effect, to be 
added to the principal, since it would be charging compound interest. This 
is what is called accounting with rests. And the advantage of this mode is 
that in case of surplus of net receipts over the interest due, the balance goes 
to reduce the principal and then the interest for the next period is calculated 
on the reduced principal. Clause (h) of sec. 76 does not lay down any definite 
rule as to the time when the rests are to be made. It simply states that the 
receipts should be debited against the mortgagee ‘from time to time’. 
However, the practice of courts is to make rests at the end of each year, 
though in one case half-yearly rests were made—Doolee Chand v Omda 
ILR (1880)6 Cal 377 (380). 


The order of application has been laid down by the Supreme Court in 
Anandram v Premraj [((1968)1 SCR 424: AIR 1968 SC 250] thus: (1) 
Expenses properly incurred for management of the property and collection 
of rents and profits, and other expenses mentioned in sec. 76(c) and (d); 
(2) interest thereon; (3) the surplus, if any, to be applied towards the interest 
on the principal money; and (4) then towards the principal money. The 
account, of course, is to be taken with rests. This means that as soon as 
there is a surplus of net receipts over interest, the balance should be applied 
in reduction of the principal and then interest runs on the reduced amount. 
In England this piecemeal method of accounting is not favoured, and a 
continuous account is followed. In case the continuous account unduly 
favours the mortgagee, the court may order an account with rests— Wrigley 
v Gill (1905)1 Ch 241 (253), on app. (1906)1 Ch 165 (CA): 35 Digest (Repl) 
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343. Clause (h) mentions ‘from time to time’ and contemplates a rest 
wherever there is a surplus. But the Indian practice is to take annual rests— 
Kanakaraj v Sundaraja lyer AIR 1968 Mad 394: ILR (1968)3 Mad 152: 81 
Mad LW 222. If the net receipts are less than the interest, the deficit is not 
added’ to the principal since it will have the effect of allowing compound 
interest—Radhabinode Missir v Kripa Moyee (1872)14 MIA 443. Of course, 
the obligation to render accounts continues even after a preliminary decree 
until the final mortgage decree— Gyarsi Bai v Dhansukh Lal (1965)2 SCR 
154: AIR 1965 SC 1055: (1965)2 SCJ 783. 


4. ‘Fair occupation rent’.—Clause (h) of sec. 76 provides that the 
mortgagee may be charged with occupation rent when he personally 
occupies the mortgaged property. And occupation is different from posses- 
sion. A person may be in possession of an estate without being in 
occupation of it. In taking rents from the tenants he is in possession of the 
land, while the occupation of the land lies with the tenants—Shepard v 
Jones (1882)21 Ch D 469 (475) (CA): 47 LT 604: 35 Digest (Repl) 726. 
Hence, there is no occupation rent in case the mortgagee lets the property 
to tenants—Kishun Lal v Hira Lal AIR 1929 Pat 571 (573): 120 IC 768. The 
expression ‘occupation rent’ occurs in sec. 62 of the Trusts Act, 1882. In the 
case of buildings in the possession of the mortgagee, personally occupied 
by him for residence or carrying on trade, he might be charged with a fair 
occupation rent; and in the case of lands personally occupied or cultivated 
by him, he might be charged either in that way or with the actual net profits 
realised by him in using the land— Probhakar v Pandurang 12 BHCR 88, 
per Westropp, CJ. 

The most favourable rate of rent at which the land could be settled with 
a tenant is the ‘fair occupation rent’. The circle rates, in the absence of any 
evidence, should be taken as a ‘fair occupation rent’. The words ‘net profits’ 
in sec. 9(1) of the U.P. Debt Redemption Act are to be interpreted in the 
sense of ‘fair occupation rent’ —Dara v Mathura AIR 1951 All 643 (FB). ‘Fair 
occupation rent’ in suitable cases may be assessed in accordance with the 
provisions of the Rent Control Acts. 


5. Management cost and surplus.—The expenses to be deducted 
from actual realisations are those under clauses (b), (c) and (d), of sec. 76, 
i.e. management, collection of rents and profits, public charges and 
necessary repairs. The words “the expenses properly incurred for the 
management of the property and the collection of rents and profits and the 
other expenses” were substituted in clause (h) of sec. 76 by the amending 
Act of 1929. These words formerly occurred in clause (a) of sec. 72, and 
the expenses could be made an additional charge on the property. Under 
the present section this is not allowed, but the mortgagee is simply 
permitted to deduct these expenses in the account of his receipts. A 
mortgagee-in-possession is entitled to 10% of the profits as costs of 
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collection— Sir Md. Ejas Rasul v Saiyid Ali AIR 1941 Oudh 498; Girish v 
Soshi ILR 27 Cal 951 (PC); Thakur v Jangu AIR 1950 All 605. If he is to 
sue tenants or others for recovery of rent, injunction against waste, trespass 
or the like, he is entitled to charge for the cost of litigatton—Basant Singh 
v Mata Baksh 23 IC 456: (1914)17 OC 47. The mortgagee is not allowed 
remuneration for his personal services in managing the mortgaged prop- 
erty— Mahadeo v Ramchandra (1904)6 Bom LR 590. However, the Bombay 
High Court allowed a mortgagee to charge remuneration for managing a 
mortgaged mill. The Privy Council in Kader Moideen v Nepean[25 IA 241: 
ILR (1898)26 Cal 1], in which the mortgagee's son lived on the mortgaged 
property and managed it, allowed only the cost of maintenance of the son 
during the father’s lifetime, but nothing after the father’s death when the son 
became the mortgagee. 


Clause (h) of sec. 76 provides that the surplus left in the mortgagee’s 
hands after the discharge of both interest and principal, it shall be paid back 
to the mortgagor— Gopikishan v Sorabji AIR 1922 Nag 259 (260). But there 
is a conflict of judicial decisions as to the time from which it should be 
granted. According to some cases, the interest should run from the time 
when the debt stands discharged [Bhayalal v Md. Hakim AIR 1920 Nag 55 
(59-60)] while others allow it to run from the date of institution of a suit for 
redemption—/smail Hasan v Mehdi Hasan AIR 1924 All 881 (883-4). 


The English law in this regard has been formulated in Halsbury’s Laws 
of England [4th Ed. Vol. 32 pr. 1010, p. 456] as under: 


“After the mortgage debt is satisfied, the effect of the rests is to 
make interest payable by the mortgagee. For each period in which 
there is an excess of receips over expenses, there is a balance 
owing from the mortgagee to the mortgagor; and these balances 
carry compound interest, that is, the interest due for any period is 
added to the balance due at the end of the period, and the interest 
for the ensuing period is reckoned on the aggregate sum. As long 
as there is principal due, the rests may be made either from time 
to time, whenever the mortgagee has an excess of receipts over 
interest and expenses in hand, or at stated intervals. The former 
method is suitable if there are likely to be substantial sums in hand, 
and it has been ordered, but more usually the account is directed 
to be taken with yearly or half-yearly rests and then only the 
periodical balance in the mortgagee’s hands in struck off the 
principal. When there is no longer any principal due, the direction 
for annual rests is equivalent to a direction that the mortgagee is 
to be charged with compound interest, and operates in the same 
way as in other cases where an accounting party, for example an 
executor, has money in hand; but this may be made more explicit 
by a direction that, in taking the periodic rests (except the first), the 
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interest of each preceding balance is to be included in the new 
balance, so as to charge the mortgagee with compound interest. 
Under special circumstances the order may direct each receipt to 
carry interest from the time of receipt in addition to periodic rests. 
if a mortgagee, who has not been in possession, has surplus sale 
money in hand, he is charged simple interest at the same rate. A 
mortgagee, although not in possession, will be charged compound 
interest on money in his hands if he improperly resists redemption.” 


The mortgagee can charge only the expenses incurred by him in the 
management of his estate. Consequently, he cannot charge for personal 
services—Mahadev v Rama Chandra 6 Bom LR 590. Again, if the 
mortgagee has to sue tenants or others for recovery of rent, for injunction 
against waste, for trespass or the like, he is entitled to charge for the cost 
of litigation—Basant Singh v Mata Baksh 17 OC 47: 23 IC 456; Sir Md. Ejas 
Rasul v Saiyid Ali AIR 1941 Oudh 498. In Madras, however, it has been 
held that the mortgagor is not responsible for any expenses of litigation 
incurred by the mortgagee in recovering rents from tenants put into 
possession by the mortgagee himself, and the fact that the mortgagor is 
himself the tenant under the mortgagee can make no difference in 
principle—Pokree Saheb v Pokree Beary 21 Mad 32. The Madras view is 
acceptable if the tenant inducted by the mortgagee is a person other than 
the mortgagor. If the mortgagor himself is the tenant, he will be bound to 


pay the costs of litigation. 


(g) Account for Receipts 


In case a mortgagor makes a valid tender of, or deposits, the mortgage 
money in court, the mortgagee is bound to account for all the receipts of 
the property and not entitled to deduct anything on account of expenses, 
such as, Government revenue, repairs, costs of management and collection 
charges—Beni Prasad v Narain Das (1910)5 IC 529 (531). The word 
‘receipt’ is used in the same sense as in clause (h). After tender the 
mortgagee is neither entitled to interest nor to deduction for expenses of 
management, collection of rents, repairs and the like [Rajagopala v 
Karruppiah AIR 1946 Mad 464], or expenses for cultivation. However, 
‘receipt’ does not mean ‘mesne’ profits—Narain Prasad v Radhakant 


_ Even aft »nder or deposit the mortgagee does not cease to be a 
; ni a trespasser. He still continues 'to be a mortgagee 

nt. And the mortgagor's claim for receipts 
connected with his right to redeem 
ere the mortgagee refuses such 

r brings a suit for redemption, 

; barred under Or. 2, 
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rule 2 and Explanation IV of sec. 11 of the Code of Civil Procedure— 
Satyabadi v Hirabati ILR (1907)34 Cal 223 (227, 233). 


ll. Estoppel between Mortgagor and Mortgagee 


Let us now discuss the operation of the law of estoppel between 
mortgagor and mortgagee, for which it is necessary to begin with what is 
known as estoppel by representation. Now it is familiar learning that if aman 
purports to mortgage an estate, not owned by him or of which he ceases 
to be the owner, but afterwards acguires such a title as enables him to 
perform his contract, either wholly or in part, he shall be bound to do so. 
In the language of the English law, the subsequently acquired estate feeds 
the estoppel which arises out of the mortgagor’s covenant for title either 
express or implied. For the American law, see National Fire etc. v McKay 
[1 Sheldon (NY) 138]; Haggerty v Byme [75 ind 479], cited in Jones, 8 1483; 
Pingrey, §§ 696-706. 


In Lootnarain Singh v Showkhee Lal [(1878)2 CLR 382], A, holding a 
certain village on a service-tenure, mortgaged it to B by way of zuripeshgi 
lease for 21 years. Shortly after the granting of the lease the landlord got 
a decree against A by which A’s right was extinguished. In execution of this 
decree, the landlord took possession of the village; but some years 
afterwards granted to A a perpetual lease of the same village. It was held 
in a Suit against A, instituted by the assignee of B's rights in the zurpeshgi, 
that A must, out of his subsequently acquired estate in the village, make 
good the zuripeshgi—see also Vishnu v Tatia (1863)1 Bom HC acj 22; 
Pranjivan v BajuILR (1879)4 Bom 34; Deolie v Nirban ILR (1879)5 Cal 253: 
4 CLR 50; Seva v Ali ILR (1881)3 All 805; Gaya v Kashi ILR (1907)29 All 
163: 4 All LU 57; but see Ghureeb v Mohima 1857 SD 1665; Bepin v Brojo 
ILR (1882)8 Cal 357; disting. Herchund v Ram NWPHC (1866)1 Agra 286; 
Babu v Nathu (1900)1 PLR 337. 


(a) Doctrine of Feeding the Estoppel ` 

The principle, underlying this decision, which is now formulated in sec. 
43 of the Transfer of Property Act is as old as the hills—see also sec. 18 
of the Specific Relief Act. Two of the earliest cases in the English reports 
are Taylor v Debar[(1673)1 Ch Cas 274] and Seabourne v Powell [(1686)2 
Vern 10. Cf. Amolak v DhondiILR (1906)30 Bom 466] runs thus: A purchaser 
of the Crown lands in the time of the Civil War sells a part to the plaintiff, 
and covenants to make further assurance. He, on the King’s restoration, 
had for £ 300 a lease for years made to him under the King's title. The decree 
was, he should assign his term in the part he sold. The reason though not 
explained is that the vendor had professed to sell the fee simple and was 
bound to make good, to the best of his power, his contract with the 
purchaser. 
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In the case of Seobourne v Powell[(1686)2 Vern 10. Cf. Amolak v Dhondi 
ILR (1906)30 Bom 466] A and his wife being assignees of a lease, 
mortgaged it to B; A became insolvent, and the title not being good, C in 
compassion to A’s wife, made a lease to her. The Master of the Rolls (Sir 
J. Trevor) looked on this as but a graft on the old stock and, therefore, 
directed the trustees to make a new mortgage; in other words, it was held 
that the new estate was liable to the old obligation. 


1. Doctrine explained.—The principle underlying sec. 43 is derived 
partly from the English common law doctrine of ‘estoppel by deed’ and partly 
from the equitable doctrine that ‘equity treats that as done which ought to 
be done’. 


(1) Estoppel by deed.—Where there is statement of fact in a deed 
between parties and verified by their seals, an estoppel under the English 
common law results and is called ‘estoppel by deed’. And this statement 
admits of no contradictory proof; however, it is necessary that the averment 
should be certain, precise and unambiguous and not implied. Where a 
person makes a grant by deed of property to which he has no title at the 
time, and avers therein that he has title to it and subsequently acquires a 
title to it, the interest so acquired is said to ‘feed the estoppel’ and the grant 
then takes effect in interest without any further act being necessary to be 
done by the grantor. And the grantor and his privies including purchasers 
for value without notice, will be estopped from saying that he had no interest 
at the time of the grant—Halsbury’s Laws of England, Vol. 13, pp. 323, 666, 
368, 374. 


(2) Equity treats that as done which ought to be done.—A transfer 
of what is notin existence will, in England, be treated as a contractto transfer 
the property which is to come into existence in future. When it does come 
into existence, equity, treating that as done which ought to be done, fastens 
upon the property and then the contract to transfer will become a completed 
transfer [Gaya Din v Kashi Gir ILR (1907)29 All 163 (164)], inasmuch as, 
in equity, a contract to transfer property in existence will create an equitable 
interest in the property itself. But equity will not apply this principle against 
subsequent transferees for value without notice—Holroyd v Marshall 
(1860-62)138 RR 108 (112): 1861-73 All ER Rep 414, perLord Westbury; 
Tailby v Official Receiver (1888)13 App Cas 523 (HL): 1886-90 All ER Rep 
486. 


2. Indian rule v English rules.—Iit is evident from sec. 43 that the Indian 
rule resembles the English rules in some respects, while it differs from them 
in some other respects. It resembles the common law doctrine in this that 
the subsequently acquired interests passes to the transferee without any 
further act of the transferor. However, it differs therefrom, since such an 
interest does not pass as soon as it is acquired; but it passes only at the 





Accounting between Mortgagor and Mortgagee 645 


option of the transferee, subject to his rights being defeated by a transfer 
for value to a person having no notice of the option. Secondly, the Indian 
rule is not affected by the technicalities of the common law rule. It resembles 
the equitable rule in this that the equity recognised by it does not avail 
against a transferee for consideration without notice. But it differs therefrom 
in this that no further conveyance is necessary to complete the transfer. 


(b) Extension of the Doctrine 


It may, however, be permissible to doubt whether the doctrine of estoppel 
was not pushed to the very verge of the law by the Madras High Court in 
a case in which the interest of the mortgagors received an accession after 
a decree had been obtained on the mortgage, expressly limited to the share 
which the mortgagors then actually owned in the mortgaged premises. It 
appears that a Mahomedan woman, together with her eldest son, executed 
a mortgage comprising the whole of an estate in which her younger children 
were also entitled to certain shares. The mortgagee brought his suit on the 
mortgage, joining as defendants the younger children as well as the 
mortgagors and obtained a decree, whereby the mortgage money was 
made payable on ‘the responsibility of the shares of the mortgagors', viz. 
the widow and her eldest son. The suit was otherwise dismissed and no 
personal decree was made. Subsequently, the shares of the mortgagors 
were increased by inheritance from one of the other defendants who died 
before the sale; and if it was held that the increased shares of the 
mortgagors might be sold by the mortgagee under his decree—Ajijuddin 
v Budan ILR (1895)18 Mad 492. Cf. Deolie v Nirban ILR (1880)5 Cal 253. 
But see Kreichbaum v Melton ILR 49 Cal 50, cited in Pingrey, p. 1764, in 
which it is said that ‘to subject an after-acquired title to sale, the bill should 
set forth the facts, and the decree expressly cover the after-acquired title. 


In an English mortgage, there is generally a covenant for further 
assurance; but such a covenant, which is very rare in India, cannot secure 
to the mortgagee, as a rule, anything more than what he would be entitled 
to under the law of estoppel—Davis v Tollemache (1856)2 Jur (NS) 1181. 
And this leads us to remark that according to Lord Wensleydale there can 
be no estoppel where there is no agreement to mortgage an estate 
absolutely in the first instance. For, if the agreement is only conditional and 
the condition is not fulfilled, the covenantor cannot be called upon to convey 
a different thing or the same thing on a different event. Thus, in the case 
of a mortgage of a contingent interest, there will be no estoppel, if the 
contingency is defeated by subsequent events, and the grantor becomes 
possessed of the estate by a different title from that described in the 
conveyance. A contrary rule,, his Lordship thought, would put the court into 
the position of making and altering, not of executing contracts. But this 
distinction was apparently not recognised by Vice-Chancellor Shadwell in 
Noel v Bewley [(1829)3 Sim 103, followed in Bridgwater’s Settlement, in 
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re (1910)2 Ch 342; Gresham Life Assurance Society v Crowther (1914)2 
Ch 219]. In that case, Sir Charles Blunt being indebted to Noel and 
Company, by indenture reciting the will, under which he was entitled to a 
contingent remainder expectant on the decease of his mother, in the event 
of his surviving her, conveyed that contingent remainder to trustee for Noel 
and Company, with a covenant for further assurance, by way of security, 
for a debt due to them. Sir Charles Blunt’s mother afterwards barred the 
contingent remainder, and then by her will left an interest in the same estate 
to him. A bill was filed to compel Sir Charles Blunt to convey that interest 
to the plaintiffs under the covenant for further assurance, and it was held 
by the Vice-Chancellor that such interest was available to the creditor. 


Speaking of this case, Lord Wensleydale remarks: ‘The Vice-Chancellor 
of England at first expressed an opinion that the covenant for further 
assurance applied, and that by virtue of it, as the contingent remainder was 
destroyed, and Sir Charles Blunt received a different interest in lieu of it, 
he was bound in equity to make good his covenant. The Vice-Chancellor, 
however, subsequently declared that he did not place much reliance upon 
that covenant for further assurance, and no doubt rightly, for that covenant 
would not oblige the covenantor to convey a different thing from that which 
he had covenanted to convey, or the same thing on a different event. The 
Vice-Chancellor then declared that the law was, that if a person had 
conveyed a defective title, and afterwards acquired a good one, the 
covenant would render that good title available to make the conveyance 
effectual. This, no doubt, was true, if the person had agreed to sell and 
convey an estate absolutely in the first instance; then, if he had no title at 
the time of the contract, and afterwards acquired one, he would be bound 
to make good his contract, and to convey it; but if he never covenanted 
absolutely to convey, but only conditionally, and the condition was never 
fulfilled, he was under no such obligation. It was clearly a mistaken 
application on fhe part of the Vice-Chancellor of an established rule to a 
case to which it was not applicable, and in my judgment the case was on 
that account wrongly decided, and is of no authority—Smith v Osborne 
(1857)6 HL Cas 375, 398. 


It should also be remembered that the fiction of relation back cannot, 
generally speaking, apply where its application would affect the rights of 
innocent third parties. Thus, if the vendee gives the vendor a mortgage of 
the land conveyed to him for the purchase money, the vendor cannot be 
affected by any prior mortgage which may have been made by the vendee— 
Jones, 8 679; Bigelow on Estoppel, pp. 447, 448; 20 Harvard LR 569. The 
estoppel again will not be available against a bona fide purchaser for value; 
and though in the English law, with its distinction between estoppel by deed 
and estoppel by representation, the position of a purchaser for value is 
somewhat precarious, when he is attacked he is undoubtedly entitled to 
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the rigour of the game. This is shown by the judgment of Sir G. Jessel in 
General Finance etc. Co. v Liberator etc. Society ((1878)10 Ch D 15; cf. 
Health v Crealock 1874 LR 10 Ch App 22 (CA): 44 LJ Ch 157: 31 LT 650: 
35 Digest (Repl) 472; see also Onward Building Society v Smithson (1893)1 
Ch 1:62 LU Ch 138: 68 LT 125: 35 Digest (Repl) 31; Coote, p.675. It appears 
from the report that the mortgagor purported to grant a freehold estate to 
the plaintiff by way of mortgage. The deed contained no recitals, but there 
were the usual mortgagor's covenants for title, including a covenant that 
the mortgagor ‘had power to grant the premises in manner aforesaid’. At 
the date of the mortgage, the mortgagor was not the owner of the legal 
estate, or indeed of any interest whatever in the property which he 
purported to mortgage; and the mortgage was accepted by the plaintiffs 
on the faith of some forged title deeds, which were produced and handed 
to them by the mortgagor. Subsequently, however, the mortgagor acquired 
the legal estate and mortgaged it to the defendant. In an action brought by 
the plaintiffs to recover possession of the mortgaged property and also of 
the title deeds, it was contended that the plaintiffs, by virtue of their 
mortgage and the subsequent acquisition of the legal estate by the 
mortgagor, were entitled to priority over the defendant, but the contention 
was Overruled on the ground that the covenants in the mortgage deed did 
not amount to a clear and distinct assertion that the grantor had the legal 
estate to grant. In delivering judgment, Sir George Jessel — after pointing 
out that it is a very unpleasant thing to have to decide a question without 
knowledge of the reasons for some of the distinctions established by the 
earlier authorities — goes on to say: ‘I see no reason for extending the 
doctrine. It can have no operation except in the case of third parties who 
are innocent of fraud and who have become owners for value; and there 
can be no reason — as | intimated at the beginning of my judgment that 
| am aware of — for preferring one innocent purchaser for value to another. 
As against the man himself or persons claiming without value, the 
purchaser or the mortgagee can recover without any recourse to estoppel 
at all; therefore, — considering especially that the jurisdiction in equity and 
common law is now vested in every court of justice, so that no action for 
ejectment, or as it is now called, an action for the recovery of land, can be 
defeated for want of the legal estate where the plaintiff has the title to the 
possession, — | think | ought not to attempt in any way to extend the doctrine 
by which falsehood is made to have the effect of truth. The doctrine appears 
no longer necessary in law — it appears no longer useful — and, in my 
opinion, should not be carried further than a judge is obliged to carry it'— 
(1878)10 Ch D 24, 25. 


(c) Leases granted by mortgagor ultra vires but valid by estoppel 


“A lease granted by mortgagor after a mortgage without statutory or 
express power is good by estoppel between mortgagor and lessee, but void 
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as between mortgagee and lessee, although a mortgagee who purchases 
the equity of redemption may be bound by tenancy agreements made by 
the mortgagor. A lease which is void as between the mortgagee and lessee 
is void against a purchaser on the mortgagee exercising his power of sale 
without any express assurance of the mortgagee's rights against the 
mortgagor. A mortgagee is not bound because on being informed of a 
proposed tenancy he does not object, or fails to evict a tenant, but a lease 
may be established against the mortgagee by his conduct. The lessee can, 
however, protect himself from eviction by the mortgagee by redeeming the 
mortgage: The revision by estoppel in the lessor passes by assignment, 
so that an assignee of the equity of redemption can enforce the lessee's 
covenants. ; 


“If a purchaser grants a tenancy before completion, thus granting it at 
a time when he has only an equitable interest, and if he subsequently takes 
a conveyance of the premises, the estoppel created by the grant is fed by 
the legal interest acquired on conveyance and the tenancy becomes a legal 
tenancy. If the purchaser subsequently executes a mortgage, whether or 
not the mortgage excludes the mortgagor's power of leasing, the mort- 
gagee is bound by the tenancy previously created. 


“Although the purchasers mortgage may be of even date with the 
conveyance, it must normally be executed subsequently, and this may be 
established by the mortgage deed reciting the mortgagor's title. Where both 
a mortgage and a tenancy have been granted by a purchaser of proeprty 
before he has acquired the legal estate, it seems that the doctrine of feeding 
the estoppel does not operate to render the tenancy valid against the 
mortgagee. 


“A tenant under a lease granted ultra vires is, until eviction, actual or 
constructive, by paramount title, estopped from denying the mortgagor's 
title, and therefore is bound to pay the rent to the mrotgagor; but payment 
of the rent to a mortgagee who demands it, and threatens eviction in case 
of refusal, is a good payment against the mortgagor or his assignee both 
in respect of rent accruing due after the demand, and of rent which accrued 
due before the demand but was then unpaid—Halsbury's Laws of England, 
4th Ed. Vol. 32 paras 625-627. 


(d) Mortgagee and tenant 


The position of the mortgagee vis-a-vis the tenant is that where leasing 
is prohibited except with the mortgagee’s consent, the onus of proving 
consent lies with the tenant— Taylor v Ellis (1960)1 All ER 549. A mortgagee 
who has recognised the tenant as his tenant cannot treat him as a 
trespasser and evict him—Underhay v Read 20 OBD 209 (CA). A provision 
in the mortgage that a lessee is not to be concerned to see that consent 
for letting had been given may estop the mortgagee from asserting that the 
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lease had been granted without consent—Lever Finance Ltd. v Veedleman 
Property Trustee (1956)2 All ER 378. 


Recognition by the mortgagee of the tenant is a question of fact. An 
encouragement by the mortgagee to the tenant to spend money be 
evidence of a recognition of the lease—Barclays Bank Ltd. v Kiley (1961)2 
All ER 849: (1961)1 WLR 1050. No privity can be assumed between the 
tenant and the mortgagee, but evidence is admissible to prove that the 
mortgagor in granting the lease acted as agent for the mortgagee— Corbett 
v Plawden (1884)25 Ch D 678; see also Halsbury’s Laws of England, 4th 
Ed. Vol. 32 pr. 629. 


(e) No Permission to Mortgagor’s Adverse Claim 


It only remains to add that it is settled law that the mortgagor cannot claim 
adversely to his own deed [Narayan v Kalgaunda ILR (1889)14 Bom 404; 
Joyram v Narayan (1903)5 Bom LR 652; disting. Raja of Vizianagaram v 
Dantivada ILR (1904)28 Mad 84, where alienation was prohibited by the 
legislature on grounds of public policy]; though the question whether the 
estoppel arises out of the mortgage deed or out of the relation of the 
mortgagor at common law as a quasi-tenant of the mortgagee or out of the 
express or implied covenants in the deed, is still a debatable point in the 
English and American laws. But there can be no estoppel, if the transaction 
is absolutely forbidden by the law; as it is not competent to the parties to 
estop themselves in the face of an Act of the legislature. ‘The doctrine of 
estoppel cannot be applied to an Act of Parliament. In other words, there 
is no estoppel against the statute. Estoppel only applies to a contract inter 
partes, and it is not competent to parties to a contract to estop themselves 
or anybody else in the face of an Act of Parliament’—Per Bacon, VC, in 
Barrow's case (1880)14 Ch D 432, 441; cf. Madras Hindu Mutual Benefit 
Permanent Fund v Ragava ILR (1895)19 Mad 200; Raja of Vizianagaram 
v Dantivada ILR (1904)28 Mad 84. And see Bigelow on Estoppel, p. 588. 
Thus a corporation cannot be estopped from pleading that a mortgage 
made by it is ultra vires, though the mortgagee may have taken his security 
in good faith— Watson, Ex parte (1888)21 OBD 301. But irregularities in the 
internal management of the corporation cannot affect a stranger who has 
a right to assume that everything has been rightly done [Mahony v 
Liquidator East etc. Co. 1875 LR 7 HL 869; County of Gloster Bank v Rudry 
etc. Co. (1895)1 Ch 629: 1895-9 All ER Rep 847. However, the rule that 
a mortgagor is estopped from denying his own title has been sometimes 
pushed both in England and America to the extent of preventing the 
mortgagor, though he may be a trustee acting in a public capacity, from 
setting up the defence that the property mortgaged by him is trust property 
which he had no right to pledge—Coote, p. 675; Fisher, § 872; Jones, §§ 
682, 1482, 1483; cf. Doe d. Baggaley v Hares (1833)4 B&Ad 435, 440; Deo 
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d. Levy v Horne (1842)12 LJ (NS) OB 72, overruling Fairtitle v Gilbert 
(1787)2 TR 171. But see Islington Vestry v Hornsey Urban Council (1900)1 
Ch 695, 706. The guestion does not seem to have been directly raised in 
India in any case; but the reports show that trustees have in some instances 
been allowed to impeach their own grants— Rumonee v Baluck (1870)14 
WR 101: 11 BLR 336n; see also the dictum in Gulamnabi v Nagammal 
(1896)6 MLJ 270; but see Gulzar v Fida ILR (1883)6 All 24; and the 
observations of Mookerji, J, in Mahamaya v Haridas ILR (1914)42 Cal 445, 
468, disting Mallika v Ratanmoni (1897)1 CWN 493. However, this may be 
a succeeding trustee cannot be estopped by a mortgage made by his 
predecessor—Narayan v Chintamon ILR (1881)5 Bom 393; Ganesh v 
Keshavrow ILR (1890)15 Bom 625; Nandan v Jumman ILR (1912)34 All 
640: 10 All LJ 278. 


As a rule, any person, who comes into possession of the mortgaged 
property under the mortgagor, is treated as being in privity with him and 
is estopped from denying the title of the mortgagee—Doe v Vickers (1836)4 
A&E 782; cf. Doe v Stone (1846)3 CB 176; Prayag v Sidhu ILR (1908)35 
Cal 877; Bakshi v Liladhar ILR (1913)35 All 353; Tota v Hargobind ILR 
(1913)36 All 141. Cf. Hillaya v Narayanappa ILR (1911)36 Bom 185. But 
this proposition seems to be guestioned in a case decided in the Calcutta 
High Court—Asmathannissa v Harendra (1908)12 CWN 721: 8 CLJ 29; 
disting. Harekrishna v Watson 8 Co. (1901)8 CWN 365. There is, however, 
every reason to doubt the correctness of the report; for estoppel is many- 
sided and the whole law on this subject is certainly not contained in secs. 
115 and 116 of the Evidence Act— Ganges Manufacturing Co. v Sourujmull 
ILR (1880)5 Cal 669. And this leads to remark that if a person purchases 
an estate subject to a mortgage, whether under a voluntary conveyance 
or under a sale in invitum, or undertakes to discharge if he cannot be heard 
to deny the validity of the mortgage subject to which he made his purchase. 
The purchaser cannot, therefore, set up any personal disability on the part 
of the mortgagor to make the mortgage, nor that it was obtained by fraud, 
nor if the full amount named in the mortgage was deducted from the price 
paid for the estate, can he dispute the amount of the mortgage debt— 
Washburn, § 1110, Jones, § 1494; Bigelow on Estoppel, 364, note. Disting. 
Shahzia v Kailash (1905)2 Cal LJ 599, where the purchaser, although 
described in the judgment as the purchaser of the equity of redemption 
under an execution really bought the property itself which was said to be 
subject to a mortgage; Ram v Hazi ILR (1892)16 Mad 207, 208; Shantappa 
v Subrao ILR (1893)18 Bom 175; Shib v Sheo ILR (1906)28 All 418. 
Commenting on the statement in Bigelow on Estoppel, p. 392, ‘one who 
accepts a conveyance reciting a prior lease or mortgage cannot impeach 
the title of the lessor or mortgagor on any ground that would have been open 
to his grantor, unless he can show that he has acquired a better title’, a writer 
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in the Law Quarterly Review says that in England there are many cases 
in which the contrary doctrine has been recognised and extended so as 
to enable a grantee to dispute the validity of a lease ‘subject to’ which his 
conveyance was taken — Lufkin v Nunn(1805)11 Ves 170; Honner v Morton 
(1828)3 Russ 65: 27 RR 15; Menzies v Lightfoot 1871 LR 11 Eg 459: 40 
LJ Ch 561; Smith v Widlake (1877)3 CPD 10: 47 LJ CP 282. No doubt there 
are other cases which, to guote Lord St. Leonards in Muskerry v Chinnery 
1835 L1 8 G temp Sugd at pp. 215, 216: 46 RR 203, decide that 'if a man 
buys an estate subject to an incumbrance, and it turns out that it is not a 
valid incumbrance, yet he may buy so subject to it as not to leave him the 
power to impeach it’. See also Mercantile Investment & General Trust Co. 
v River Plate Trust, Loan & Agency Co. (1892)2 Ch 303: 61 LJ Ch 473: 21 
Digest (Repl) 777. Neither at the common law nor in equity can a contract 
be enforced by a person who is not a party to it — Tasker v Small (1837)3 
My 8 Cr 63: 45 RR 212: 1824-34 All ER Rep 377 (though in many American 
jurisdictions there are more or less extensive exceptions to this rule). Again, 
eguity does not assist a volunteer — Jefferys v Jefferys 1841 Cr 8 Ph 138. 
It seems to follow that the recognition of an invalid or guestionable mortgage 
or lease must amount to a declaration of trust as in Ellison v Ellison ((1802)6 
Ves 656], and that Smith v Widlake ((1877)3 CPD 10:47 LJ CP 282] (a case 
in the court of appeal since the Judicature Act) furnishes the rule, and the 
gualification adverted to by Lord St. Leonards exemplifies the exception — 
30 LOR 112, 113. Where property has been sold subject to two mortgages 
which after the completion of the sale were declared invalid, the purchaser 
is entitled to the benefit accruing to the property from its having been 
exonerated from mortgage liability. He is not liable to account to the vendor 
for the amount thereof as unpaid purchase money or by reason of his being 
estopped from denying the validity of the mortgages — /zzatunnissa v Pertab 
(1909)36 IA 203: ILR 31 All 583. And even where such purchaser claims 
a part of the mortgaged property under an independent title he will not be 
allowed to deprive the mortgagee of any portion of his security without 
offering to pay him whatever money may be due on foot of the mortgage 
created by the previous owner— Subbarazu v Venkataratnam ILR (1891)15 
Mad 234. But where the purchaser merely buys an estate which is under 
mortgage, but does not take it subject to the incumbrance or undertake to 
discharge it, he is not precluded from impeaching the validity of the 
mortgage. 


(f) Position of Puisne Mortgagee 


A pusine mortgage is a second or subsequent mortgage executed by 
the mortgagor. For the distinction between “puisne mortgagee and ‘sub- 
mortgage’, see Chapter 3, discussion under the heading 'Sub-mortgage'. 


Before bringing these remarks on estoppel to an end, it should be 
pointed out that, where upon a sale by a first mortgagee the property is 
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bought in by the mortgagor himself, he can only acquire the estate subject 
to the second mortgage, for it is his duty to discharge the estate for the 
benefit of the second mortgagee—Bisdee, Ex parte (1840)1 MD 8 De G 
33; Otter v Lord Vaux (1856)2 Kay & J 650: 6 De G M&G 638: 26 LJ Ch 
128: 35 Digest (Rep!) 697; Platt v Mendel (1884)27 Ch D 246; Ram v Tulsi 
(1879)5 CLR 227; Shyama Churn v Ananda (1880)3 CWN 323; Lutf Ali v 
Fatteh Bahadur ILR (1889)17 Cal 23: 161A 129; Raghu v Lalji \LR (1895)23 
Cal 397; Ganga v Tulsi ILR (1903)25 All 371; Manjappa v Krishnayya ILR 
(1905)29 Mad 113; Bhaju v Chuni (1906)11 CWN 284: 5 CLJ 95. A 
mortgagor, who had become by inheritance the owner of a decree obtained 
by a prior mortgagee against himself, was held not to be entitled to hold 
up such prior mortgage as a shield against a subseguent mortgage— 
Badam v Murari ILR (1915)37 All 309. And it seems that even a mortgagor, 
who purchases the property at a sale under a prior incumbrance after he 
has been discharged in bankruptcy, cannot set up the title so acquired by 
him against his own mortgage. But this rule does not apply, although the 
distinction is somewhat thin where the property is sold under a prior 
mortgage and the purchaser conveys it to the mortgagor, who has in the 
meantime obtained his discharge in bankruptcy—Jones, 88 679, 682: cf. 
Howard's Estate, in re (1892)29 LR Ir 266: 35 Digest (Repl) 700. See also 
Lyde v Mynn (1833)1 My & K 683. 


If, however, the indebtedness subsists, there is no reason why the 
charge should not revive in the hands of the mortgagor, notwithstanding 
any mesne transfer. This was treated as a moot point in Otter v Lord Vaux 
[1856 Kay & J 650; affid 6 DeG M&G 638: 26 LJ Ch 128: 35 Digest (Repl) 
697; cf. Ram v Tulsi (1879)5 CLR 227]. This principle applies equally to a 
case where an existing incumbrancer or creditor ranks pari passu with the 
incumbrancer paid off— Tasker v Tasker(1905)2 Ch 587 (CA): 74 LJ Ch 643: 
93 LT 195: 21 TLR 736: 35 Digest (Repl) 697. 


Even where there is an affirmative covenant that the lands are free from 
all incumbrances except a prior mortgage, the puisne mortgagee will be 
entitled not only to the benefit of any payments on account of the first 
mortgage but also of any equity that may arise aliunde to relieve the lands 
from the prior mortgage; as the security will not be confined merely to the 
value of the lands, after deducting the sum secured by the first mortgage— 
Roddy, in re (1861)11 Ir Ch 369: 35 Digest (Repl) 677. But it seems, if a 
second mortgage is made with a covenant against the claims of all persons 
except those under a prior mortgage, and the property is sold under such 
mortgage, the mortgagor will not be estopped from claiming the property 
as unincumbered as against the second mortgage, as he derives his title 
under the first mortgage which was expressly excluded from his covenant: 
in other words, if a mortgage is made expressly of what remains after 
satisfaction of the first mortgage, the rule under discussion will not apply— 
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Jones, § 679; Pingrey, § 701. The puisne mortgagee is liable for the loss 
to the mortgagor or his assignee for his failure to pay off a prior mortgage 
under the terms of his contract—Hakim v Dalip (1913)11 All LJ 478. 


(g) Puisne Mortgagee paying off prior mortgage 

Where a subsequent mortgagee redeems a prior mortgage, he be- 
comes entitled to the position of the mortgagee redeemed, and he can keep 
alive the prior mortgage that he has paid off, if it suits his purpose to do 
so—Chhote Lal v Bansidhar 24 ALJ 570: AIR 1926 All 653; Bhiku v Shujjat 
Ali 29 Cal 25 (30); see also Ramdas v Ramnandan 9 PLT 148: AIR 1928 
Pat 195. He must be assumed to have acted in the manner most beneficial 
to himself and to have kept the mortgage alive to be used as a Shield against 
an intermediate incumbrancer. In other words, payments made to the prior 
mortgagee are to be regarded as purchases pro tanto of the prior 
mortgage— Ramsahai v Kunwar 7 Luck 26: AIR 1932 Oudh 314 (317). 


Where a mortgagor in executing a simple mortgage of the property on 
which there was a prior usufructuary mortgage, left with the subsequent 
mortgagee some portion of the consideration money for the discharge of 
the prior usufructuary mortgage, and it was redeemed subsequently, held 
that the question whether the prior mortgage was kept alive for the benefit 
of the subsequent mortgagee of the property, who discharged it, was a 
question of intention, and in the absence of clear express evidence the 
presumption would be that the intention was to keep up the prior mortgage 
for the benefit of the subsequent mortgagee—Hari Narayan v Har Prasad 
12 ALJ 470: 23 IC 827. 


Where a subsequent mortgagee advances money for discharging a 
prior mortgage on which decree had been passed, he is entitled to priority 
in respect of that money in a suit by an intermediate mortgagee. It is 
sufficient for him to show that there was a prior incumbrance which it was 
for his benefit to keep alive. The fact that the mortgage had taken the form 
of a decree does not affect the question—Purnamal Chand v Venkata 
Subbarayulu 20 Mad 486 (487); Ram Narayan v Sahadeo 1 Pat 332 (334): 
AIR 1922 Pat 181. Where the prior mortgagee obtained a decree and the 
mortgaged property was brought to sale, and thereupon the mortgagor 
executed a fresh mortgage, the consideration of which was the discharge 
of the decree, he/d that the prior mortgage was not extinguished, and that 
the later mortgagee on discharge of the decree could hold the earlier 
mortgage as a shield—Aam Bilas v Lachmi 8 OWN 541: 132 IC 542: AIR 
1931 Oudh 295 (296). 


If a third mortgagee pays off a first mortgage, he does not thereby 
extinguish the first mortgage, but it is kept alive for the benefit of the third 
mortgagee, who gets priority over a second mortgagee—Seetharama v 
Venkatakrishna 16 Mad 94 (96); Gangadhara v Sivarama 8 Mad 246 (249); 
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Mohanlal v Md. Sujat AIR 1933 Mad 155: 144 IC 969. Where a person 
mortgaged his property first to A, then to another, and thirdly to A again, 
in which last mortgage there was a recital of the first mortgage and a 
statement as to the liquidation of the first debt, he/d that the fact of the old 
debt being paid off by a new transaction would not necessarily destroy the 
security; and if there was nothing to show a contrary intention, the creditor 
must be presumed to have intended to keep the security alive for his own 
protection— Gopal Chunder v Herumbo Chunder 26 Cal 523; Inderdawan 
v Gobind Lal 23 Cal 790. Where a mortgagor executed three successive 
mortgages in favour of B, Cand D, and in the third mortgage-deed (executed 
in favour of D) the fact of the mortgage to C was not disclosed but only the 
mortgage to B, and it was recited in the deed that out of the money bcrrowed 
from D the mortgage in favour of Bwas to be paid off at once and that there 
was no other incumbrance affecting the property other than that in favour 
of B; held that when the mortgage in favour of D was executed, the intention 
of the parties was that D should have the first and only charge on the 
property, and so it was utterly immaterial to consider whether D's intention 
was to keep alive B’s mortgage. D would, therefore, be entitled to priority 
over C—Durga v Baijnath 8 Pat 360, AIR 1929 Pat 325 (327). A property, 
on which there were two mortgages, was attached subject to those 
mortgages. The mortgagor then made a third mortgage and by means of 
the sum raised thereby he paid off the two prior mortgages. The purchaser 
at auction sale, which followed the attachment, contended that he had 
purchased the property free from the two prior mortgages and that the third 
mortgagee was not entitled to any priority over the first two mortgagees. 
It was held that the two prior mortgages were kept alive for the benefit of 
the third mortgagee. He had advanced the money to pay off the first two 
mortgages with the idea of keeping the benefit to himself and not to benefit 
the auction-purchaser—Dinabandhu v Jogmaya 29 Cal 154 (PC); Madho 
Singh v Panchanan Singh 49 All 233: 25 ALJ 45: AIR 1927 All 211 (212). 
A land was subject to three simple mortgages, of which the second was 
on the crops as well as on the land. A purchaser of the land, subject to the 
three mortgages, and the respondents, who were assignees of his interest, 
paid money to the second mortgagee to save the crops from sale under 
a decree which he had obtained under the mortgage. Held that there being 
no covenant by the mortgagor to pay the third mortgagee, the payments 
made to the second mortgagee were to be regarded as purchases pro tanto 
of the second mortgage, not as a discharge of it, the fact that the third 
mortgage did not include the crops not being material; and that accordingly 
the respondents were entitled to keep the second incumbrance alive for 
their own benefit, and thus obtain priority over the third mortgagee— 
ib ae v Gopalakrishna 47 Mad 190 (195) (PC): 46 MLJ 164: AIR 1924 
PC 36. 
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Where an intermediate mortgagee discharged a mortgage-decree 
passed on a prior and a puisne mortgage, and the decree itself had been 
passed in a suit to which the intermediate mortgagee was a party but on 
a compromise arrived at between the other parties to the suit, he/d that the 
intermediate mortgagee must be deemed to have paid the decree amount 
not intending to extinguish the mortgage-debts but to keep them alive and 
to enable him to recover them from the mortgagor—Nagayyar v Gobindayyar 
17 LW 14: AIR 1923 Mad 349 (350). 


Where a mortgagee, subsequently to the execution of the mortgage- 
deed, takes another mortgage in renewal of the former deed, the prior 
mortgage is not extinguished but is kept alive, and the mortgagee had 
priority over incumbrances subsequent to the first deed—A/angaran v 
Lakshmanan 20 Mad 274 (275), following Seetharama v Venkata Krishna 
16 Mad 94 (96); Kanhaiya v Gulab Singh 7 Luck 655: AIR 1933 Oudh 9. 


Where after the purchase of the mortgaged property by a stranger 
auction-purchaser in execution of the decree of the prior simple mortgagee, 
the puisne mortgagee sues for the sale of the mortgaged property, the 
puisne mortgagee is not entitled to call for an account of the profits of the 
property in the hands of the auction-purchaser, who, in his turn, is not 
entitled to claim any interest for the period during whch he was in 
possession—Mohd. Mohsin v Kausar Raza AIR 1956 All 422. 


1. Roman law.—'It is interesting to find that the equitable rule, that a 
mortgagor cannot ordinarily set up against his own mortgage a prior 
security which has been discharged by him, was also recognised in Roman 
law. ‘Persons’, says Gaius, ‘who have already mortgaged their property and 
who contract a new mortgage with a second creditor (with a view to avoid 
risk of the penalty ordinarily decreed against those who mortgage the same 
thing several times) usually recite that the property is not mortgaged to any 
one except, for instance, to Lucius Titius, and that it is mortgaged to the 
second creditor for so much as it exceeds the amount due to the first 
creditor; in which case is the surplus value of the property mortgaged, or 
is the whole bound when the property is discharged from the previous debt? 
And as to the latter point it has to be seen whether that result would follow 
(i.e. whether the whole property would be bound to the second creditor on 
discharge from the previous debt) only in case there was an express 
agreementto that effect, or whether it would follow from a simple agreement 
that the surplus value of the property should be mortgaged to the second 
creditor? It is always assumed that the parties intended that the entire 
property. should be mortgaged to the second creditor after discharge from 
the previous debt. Then, is the entire property to be held comprised in the 
agreement on its discharge from the previous creditor, or still only a portion? 
The proposition first laid down is the more correct (i.e. that in the absence 
of express agreement the whole remains bound to the second creditor)' — 
Gaius in his single Book on the Action of Mortgage. 
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2. Trustee in Bankruptcy.—The purchase of a prior mortgage by a 
trustee in bankruptcy stands upon a somewhat peculiar footing. He cannot, 
any more than the bankrupt mortgagor himself can, defeat the rights of the 
bankrupt’s mortgagees. But such purchase has not the effect of neutralising 
the prior mortgage, which will enure for the benefit of the general creditors 
and not merely of puisne mortgagees [Bell v Sunderland Building Society 
(1883)24 Ch D 618: 53 LJ Ch 509: 49 LT 555: 35 Digest (Rep!) 700; cf. 
Cracknall v Janson (1877)6 Ch D 735: 46 LJ Ch 652: 35 Digest (Repl) 608 
It should be noticed that a secured creditor is not entitled to receive payment 
of his debt from his debtor and to hand over the securities after notice of 
an act of bankruptcy on the part of the debtor— Ponsford Baker & Co. v 
Union of London and Smith's Bank Ltd. (1906)2 Ch 444. 


ill. Accounts in Foreclosure or Redemption Action 


Now let us start with the proposition that whenever the mortgagee seeks 
to foreclose, or the mortgagor to redeem, an account must be taken of the 
moneys due to the mortgagee on his security. But the position of a 
mortgagee who has not assumed possession of the mortgaged property 
is, in many ways, very different from that on one who has taken that rather 
perilous step. It will, therefore, be convenient to deal, in the first place, with 
the mode in which the accounts are taken when the mortgagee has not been 
in possession, as this seldom gives rise to questions of much difficulty. 


(a) Where Mortgagee not in Possession 


The mortgagee is, of course, entitled to his principal and also to interest 
[Ordinarily, it lies upon the mortgagee to prove what is due from the 
mortgagor in respect of principal and interest. See Ganga v Bayaji ILR 
(1882)6 Bom 669, where the mortgagee was credited in the account only 
with the sum which was admitted by the mortgagor to have been advanced 
as principal, as the mortgage deed was insufficiently stamped. Cf. Abdulla 
v Muhamad (1864)1 Bom HC 177, where the mortgagor was allowed to 
redeem without any payment because the mortgage deed had been 
fraudulently destroyed by the mortgagee. As to what should be regarded 
as the principal debt where the amount is not definitely stated, see Jones 
v Consolidated Investment Co. (1858)26 Beav 256: 28 LJ Ch 66: 29 Digest 
(Repl) 398; Calisher v Forbes (1871)7 Ch App 109, 114: 41 LJ Ch 56: 25 
LT 772; Merchants etc. London v Maud (1871)19 WR 657; Watts, in re 
(1882)22 Ch D 5 (CA): 52 LJ Ch 209: 48 LT 167; White v City of London 
Brewery Co. (1889)42 Ch D 237: 58 LJ Ch 855: 35 Digest (Repl) 724. It 
is hardly necessary to point out that the operative words of a bond cannot 
be controlled by any recital not plainly inconsistent therewith — Australian 
Jt. etc. Bank v Bailey 1899 AC 396. If the mortgage is expressly made a 
security for any costs and charges which may be incurred in connection 
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with it, such costs and charges may be allowed under an account of 
principal and interest — Blackford v Davis (1869)4 Ch App 304: 20 LT 199: 
17 WR 337: 35 Digest (Repl) 749], if there is an agreement to pay it, but 
the English practice under which interest as such is payable under a 
mortgage even in the absence of any express agreement, contrary to the 
general rule as to loans, is not followed here [Compare Carry v Doyne 
(1856)5 Ir Ch 104; Hirtzel, Exp (1858)3 De G&J 464; Ashwell v Staunton 
(1861)30 Beav 52: 35 Digest (Repl) 738; Kerr's Policy, in re (1869)8 Eq 331: 
38 LJ Ch 539: 35 Digest (Repl) 341; Lippard v Ricketts (1872)14 Eq 291: 
41 LJ Ch 595: 30 Digest (Reissue) 245; Drax, in re (1903)1 Ch 781: 72 LJ 
Ch 505: 88 LT 510: 51 WR 612: 35 Digest (Repl) 342 [see however 
Thompson v Drew (1855)20 Beav 49: 35 Digest (Rep!) 341 with Jugguputte 
v Madho 1855 SD 54]; Heera v Deo Agra FB 63, 68; Mansab v Gulab ILR 
(1887)10 All 85; Bhagwant v Daryao ILR (1889)11 All 416; Kutti v Madhava 
(1901)11 MW 186. In America also no interest is allowed in such cases — 
Jones, 8 1594), though, if the debt is not paid when due, the mortgagee 
may recover interest by way of damages—Act 39 of 1839; Chhajmal v Brij 
(1895)22 IA 199: ILR 17 All 511; Moti v Ramohari ILR (1897)24 Cal 699; 
Ghauznavi v National Bank (1916)20 CWN 562: 23 CLJ 256. But the 
question, whether the mortgagee can add such money to his security, is 
still a debatable point, notwithstanding the large mass of case law on the 
subject more calculated to puzzle than to enlighten the student. It would 
seem that though the mortgagee may add such interest to his security, he 
cannot recover more than six years’ interest as damages— Mathura v 
Narindar (1896)23 IA 138: ILR 19 All 39; Moti v Ramohari ILR (1897)24 Cal 
699. But see Badi v Sami ILR (1892)18 Mad 257; Rama v Appaji ILR 
(1894)18 Mad 248: 4 MLJ 265; Krishna v Reddi ILR (1895)18 Mad 338: 5 
MLJ 154; Thayar v Lakshmi ILR (1895)18 Mad 331; cf. Site v Thakurdas 
ILR (1918)46 Cal 448; Narindar v Khadim ILR (1895)17 All 581, and the 
cases cited therein, overruled but not on this point by the Privy Council in 
Mathura v Narindar (1896)23 IA 138: ILR 19 All 39. See also in this 
connection Mansab v Gulab ILR (1887)10 All 85; Bhagwant v Daryoo ILR 
(1889)11 All 416; Niwas v UditILR (1891)13 All 330; Gudri v Bhuban ILR 
(1891)19 Cal 19; Bikramjit v Durga ILR (1893)21 Cal 274; Rikhi v Sheo ILR 
(1896)18 All 316, overruled only on the question of limitation. It should be 
noted that though it is said in some of these cases that the mortgagor cannot 
redeem except on payment of interest under Act 32 of 1839, it is by no 
means clear that the mortgagee can claim it against a purchaser of the 
equity of redemption. It may be observed that to treat the compensation to 
which the creditor is entitled where the payment of the debt is withheld, as 
something essentially distinct from interest, is, as Lord Westbury’s plain 
man would say, mere playing with words. No such distinction is recognised 
in English law [Gordillo v Weguelin (1875)5 Ch D 287 (CA): 46 LJ 691: 36 
LT 206: 35 Digest (Repl) 224], nor is it to be found in the definition of the 
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term ‘mortgage money’, unless it is read too narrowly. Of course it may be 
spelt out of the judgment of the Judicial Committee in Chhajmal v Bri 
(1895)22 IA 199: ILR 17 All 511. But the decision of their Lordships speaks 
with two voices, for though in dealing with the question of limitation they 
assume that interest recoverable by way of damages is not part of the 
mortgage money, the directions in the concluding part of their judgment 
would go to show that the mortgagee can add it to his security. 


1. Payment of post diem interest.—Some points noticed in this place 
which form very frequent subjects of controversy. Foremost among them 
is the question whether there is or is not any provision for the payment of 
post diem interest in a deed of mortgage; and the frequency with which the 
question recurs strongly suggests the necessity of employing experts in 
drawing legal instruments. it may be reiterated that there is no settled rule 
of construction in such matters, and the deed as a whole, ascribing to the 
parties, as their Lordships of the Privy Council point out, the intention of 
making a perfect rather than an imperfect contract—Mathura v Narindar 
(1896)23 IA 138: ILR 19 All 39; Bindesri v Ganga (1897)25 IA 9: ILR 20 
All 171; see also Baldeo v Gokal ILR (1878)1 All 603; Dudu v Gudada 
(1894)4 MLJ 257; Sundara v Sama (1894)4 MLJ 260; Manager Vithoba v 
VigneshwariILR (1896)22 Bom 107; Nityapanda v Radha ILR (1897)20 Mad 
371; Sarala v Jogendra ILR (1897)25 Cal 246; Subbaraya v Ganga ILR 
(1897)20 Mad 149: 7 MLJ 18; Ghantayya v Papayya ILR (1899)23 Mad 534; 
Jivana v Appalu ILR (1899)22 Mad 339; Rama v Noor (1901)11 MLJ 183; 
cf. Dixon, in re 1899 WN 134; disting. Chhajmal v Brij (1895)22 IA 199: ILR 
17 All 511; Mod v Ramohari ILR (1897)24 Cal 699. In Manickya v Baroda 
ILR (1882)9 Cal 355, a covenant to pay interest at the stipulated rate for 
such time as the principal may remain unpaid was held to be a usual and 
ordinary covenant in a mortgage. 


(1) Where no contract.—in the absence of any contract to pay interest 
post diem, the mortgagee can only recover interest by way of damages. 
There used to be an idea at one time that upon a contract for the payment 
of money advanced for a fixed period with interest at a certain rate, a further 
contract for the continuance of the same rate of interest until actual payment 
must be implied. But it is now settled that there is no such rule, though the 
fact that the parties have bargained for a certain rate of interest, may be 
taken into account as showing the value of money—Cook v Fowler 1874 
LR 7 HL 27: 43 LJ Ch 855: 35 Digest (Repl) 203; Deendayal v Hetnarain 
ILR (1876)2 Cal 41; Tara v Nafar (1877)1 CLR 236; Baldeo v Gokal ILR 
(1878)1 All 603; Nanchand v Bapu ILR (1878)3 Bom 131; Juata v Khuman 
ILR (1880)2 All 617; Bishen v Udit ILR (1886)8 All 486; Niwas v Udit ILR 
(1891)13 All 330. 


It is said in some Allahabad cases that delay by the mortgagee in 
bringing his action may be taken into account in determining the amount 
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of damages recoverable by him. It is also said that where the mortgagor 
has contracted to pay an exorbitant or extortionate rate of interest, the court 
may very properly refuse to give the mortgagee any interest by way of 
damages except perhaps a nominal sum—see the Allahabad cases cited 
ante; disting. Cook v Fowler 1874 LR 7 HL 27: 43 LJ Ch 855: 35 Digest (Repl) 
203, where the creditor had been frauduently endeavouring to keep back 
his security in order to claim a high rate of interest. But these dicta seem 
to be questionable authority. Delay in taking legal proceedings may be 
owing to a variety of causes for which the creditor may not be to blame, 
and to treat mere forbearance with harshness may not always be wise even 
in the interests of the debtor. It does not stand to reason how the court can 
possibly say that the interest which the mortgagor had contracted to pay 
was exorbitant or extortionate without at least ascertaining the nature of 
the risk which the creditor incurred in lending the money, the difference 
between the contractual rate and what is generally known as the market 
rate of interest, being prima facie only in the nature of a premium paid for 
insuring the repayment of the debt. In one sense, therefore, and that not 
the least true, the more exorbitant the rate, the greater should be the amount 
of damages recoverable by the creditor for delay in repaying the money. 


On the whole, the most general rule that can be laid down is that the 
rate of interest stipulated for is the proper measure of damages, although 
there may be special circumstances which would make its continuance 
unfair to the debtor. And this appears to be the opinion of their Lordships 
of the Privy Council—Chhajmal v Brij Bhukan (1895)22 IA 199: ILR 17 All 
511. It is true, Sir George Jessel says in /n re Roberts [(1880)14 Ch D 49 
(CA): 42 LT 666: 28 WR 870: 35 Digest (Repl) 744], that the measure of 
damages for the breach of a contract to pay a debt is the commercial value 
of money. One may, however, take leave to doubt whether the commercial 
value of money can be regarded as a fair standard, unless the risk to the 
principal, which must depend upon the solvency of the borrower, can be 
treated as an altogether negligible quantity. 


(2) English practice.—it seems that in England the interest will not be 
cut down where the mortgagor seeks to redeem, whatever might be the 
circumstances under which the bargain was made. In Gordillo v Weguelin 
[(1877)5 Ch D 287, 303 (CA): 46 LJ Ch 691: 36 LT 206: 25 WR 620: 35 Digest 
(Repl) 224]. Amphlett, JA, says: ‘Having regard to what is the principle in 
equity with regard to the redemption of mortgages, although the day for 
payment has passed and there is no provision with the creditor for payment 
of interest after that day, the court will assume that interest is payable after 
the day at the same rate as before. As | said before, what has to be paid 
may technically be called damages, but they are damages of a peculiar kind, 
for it would not be left to a jury to regulate their amount; the jury could be 
directed as a matter of law to find damages of the same amount as the 
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interest wnich would have been payable, if the covenant had extended over 
the period. The notion which underlies this judgment is that a mortgagor 
who wants to redeem asks for a favour for which he may be compelled to 
pay a heavy price. ‘The mortgagor’, says Kay, J, ‘in fact wants to have the 
indulgence of redeeming the property without paying the whole of the 
interest, or the whole of the damages in lieu of interest, if he prefers so to 
phrase it, which ought to be paid. | see no reason why | should grant him 
that indulgence’—Mellersh v Brown (1890)45 Ch D 225, 230: 35 Digest 
(Repl) 744; cf. Price v G.W. Ry. Co. (1847)16 M&W 244: 16 LJ Ex 87: 10 
Digest (Reissue) 1378; Morgan v Jones (1853)8 Ex 620: 22 LJ Ex 232: 35 
Digest (Repl) 244; Wellington v Cook (1878)47 LJ Ch 508; Furber, Ex parte 
(1881)17 Ch D 191. See also the notes to Mourison v Redshaw (1667)1 
Wms Saunders 204n, on the guestion of interest generally. For the 
American law on the subject, see Jones, § 1141, and for the law in Canada, 
see Bell 8 Dunn, pp. 112-4. Disting. Roberts, re (1880)14 Ch D 49 (CA): 
42 LT 666: 35 Digest (Repl) 744, an action on the covenant which lays down 
that the stipulated rate will be allowed if it is lower than 5%, but will be cut 
down if it exceeds that rate. But if there is no implied contract to pay interest 
at the stipulated rate after the prescribed period, it seems to be very doubtful 
whether any distinction can properly be made between an action on the 
covenant, and an action for foreclosure or redemption. 


(3) In case of agreement.—Where there is an agreement to pay post 
diem interest, the ordinary decree in a mortgagee's suit directs accounts 
allowing such rate of interest up to the day fixed for payment—As to the 
circumstances under which a mortgagor would be relieved from the 
payment of the stipulated interest, see Pollock & Mulla’s Indian Contract 
Act, p. 435, et seg. See also Aziz v Duni (1918)23 CWN 130; Balla v Ahad 
(1918)23 CWN 233 (PC), where the debtor was held to be not entitled to 
relief merely because the rate of interest was high or the debt was 
augmented on account of capitalisation of interest; Ektar v Wajuddi 
(1919)23 CWN 980. In Khagaram v Ramsankar ILR (1914)42 Cal 652; 
Abdul v Khirode ILR (1914)42 Cal 690, the law has been stated too widely; 
see however the Usurious Loans Act X of 1918, as to transactions 
subseguent to the Act. But the claim of the mortgagee to interest subse- 
guent to the date fixed for payment under a decree for sale was, for a long 
time, a very debatable point. The guestion, however, has now been set at 
rest by several successive judgments of the Judicial Committee, which 
recognise the right of the mortgagee to recover interest on the aggregate 
amount found due to him from the date fixed for redemption until actual 
realisation. But the court is not bound, after the expiration of the day fixed 
for redemption, to allow interest at the rate stipulated in the mortgage deed, 
as the matter then passes from the domain of contract to that of judgment, 
and the usual practice in such cases is to allow interest at the court rate 
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of 6%—Maharaja of Bharatpur v Ram (1900)28 IA 35: ILR 23 All 181: 
Sunder v Sham (1906)34 IA 9: ILR 34 Cal 150; Gokuldas v Ghasiram 
(1907)35 IA 28: ILR 35 Cal 221; Venkatachalapathy v ThavasiILR (1918)42 
Mad 465, interest allowed on the aggregate amount of principal, interest 
and costs. Cf. Ganga v Jaiballav ILR (1903)30 Cal 953; Prayag v Shyam 
ILR (1903)31 Cal 138; Lakshmi v Uman ILR (1907)29 All 322. For a case 
in which the interest was reduced, see Managi v Saheb (1909)10 Cal LJ 
203. Interest, however, must be calculated at the contractual rate up to the 
date fixed, unless the court sees reason to interfere with the contract — 
Rajwanta v Shiam (1914)12 All LJ 283: ILR 36 All 220. 


It should be added that in the absence of any agreement, express or 
implied, simple interest only is chargeable on a mortgage; and a mortgage 
account whičh has been settled on the footing of compound interest under 
a misconception of the terms of the deed may be reopened— Daniell v 
Sinclair(1881)6 App Cas 181 (PC): 50 LJ PC 50: 44 LT 257: 35 Digest (Rep!) 
720. Disting. Blandy v Kimber (1858)25 Beav 537: 35 Digest (Repl) 744. 
Cf. Jawahir v Someshwar (1905)33 IA 42: ILR 28 All 225, where compound 
interest was allowed on the construction of the deed. But when a mortgage 
is given to secure the fluctuating balance of a banking account and not for 
a fixed sum, the banker is, according to a well-known usage, entitled to 
charge compound interest—Compare National Bank of Australasia v 
United Hand-in-Hand Co. (1879)4 App Cas 391, 409 (PC): 48 LJ PC 50: 
40 LT 697: 35 Digest (Repl) 426, with London Chartered Bank of Australia 
v White (1879)4 App Cas 413, 424 (PC): 48 LJ PC 75; disting. Mosse v Salt 
(1863)32 Beav 269: 32 LJ Ch 756. The usual practice of bankers in England 
is of capitalising the interest accruing on overdrawn current accounts every 
six months — Yourell v Hibernian Bank 1918 AC 372 (HL): 87 LJ PC 1: 117 
LT 729: 35 Digest (Repl) 292. 


(4) Rule of Damduput.—No discussion relating to interest in India 
would be compelete without some reference to the rule of Hindu law known 
as Damduput, which forbids the accumulation of interest exceeding the 
principal, and which is still administered in Bombay as well as by the High 
Court of Calcutta on its original side. 


Now, the rule of Damduput is a part of Hindu law; and a Mahomedan 
mortgagor cannot, therefore, avail himself of it as against a Hindu 
mortgagee [Dawood v Vullubh ILR (1893)18 Bom 227]; nor, generally 
speaking, prejudice the right of the creditor to claim interest which has 
already accrued due by transferring the mortgaged premises to a Hindu— 
Harilal v Nagar ILR (1896)21 Bom 38. But though the amount due to the 
mortgagee at the date of assignment will not be affected, guestions of 
considerable nicety sometimes arise out of assignments of the eguity of 
redemption in applying the doctrine of Damduput. 
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Thus, in one case, where a Hindu mortgaged his property to a 
Mahomedan, and the interest of the mortgagor was afterwards purchased 
by another Mahomedan, the rule of Damduput was applied by the Bombay 
High Court as long as the mortgagor was a Hindu; but when the property 
came into the hands of the Mahomedan purchaser, interest again began 
to run, though its accumulation had been suspended for a long time owing 
to the rule of Damduput—Ali v Shabji ILR (1895)21 Bom 85; disting. Hari 
v Nagar ILR (1896)2 Bom 38. The rule was applied where the interest of 
the mortgagee passed by assignment to a Parsee— Jeewanbai v Manordas 
ILR (1910)35 Bom 199: 12 Bom LR 992. In a Calcutta case, however, it has 
been laid down broadly that the rule of Damduput applies only where both 
the original contracting parties are Hindus— Uma v Sreehari (1897)1 CWN 
(short notes) 178; cf. Nobin v Romesh ILR (1887)14 Cal 781. 


It should be noticed that the usual decree directing an account to be 
taken of what is due to the mortgagee for principal and interest, does not 
exclude the operation of the rule in computing the interest on the mortgage 
debt, either previous to or during the period allowed by the decree for 
redemption—Ram v Cally ILR (1894)21 Cal 840. Cf. Nobin v Romesh ILR 
(1887)14 Cal 781, where it was held that the mere fact that the guestion 
of Damduput was not present to the mind of the learned judge who made 
the decree was not enough to exclude the rule. But if the interest does not 
exceed the principal when the report is confirmed and the decree becomes 
final, the aggregate amount certified to be due to the mortgagee will carry 
interest, where there is any direction to that effect in the decree—Lai/ v 
Thakmoney ILR (1896)23 Cal 899, and the cases cited in the footnote. The 
rule of Damduput ceases to apply when the matter has passed from the 
realm of contract into that of judgment — Nanda v Dhirendra ILR (1913)40 
Cal 710. And it will apparently make no difference, that the rule was 
applicable at the time the decree became final, if in point of fact it was not 
actually applied. But when the rule of Damduput has attached itself before 
the confirmation of the report and has been actually applied, further interest 
on the aggregate amount will not be allowed to the mortgagee—see the 
cases referred to in the foregoing note. It may be noticed here that the rule 
of Damduput will apply to a mortgage under which the interest is payable 
in kind — Anandrao v Durgabai ILR (1897)22 Bom 761. See also Balkrishna 
v Hari ILR (1890)15 Bom 84; Dagdusa v Ram ILR (1895)20 Bom 611. It 
is in the discretion of the court to allow interest for the period between the 
date of suit and the date of redemption — Hiralal v Narsilal (1913)40 IA 68: 
ILR 37 Bom 326. It should be added that a very large number of cases have 
clustered round Damduput, but it is unnecessary to discuss them in detail. 
In Madhwa v Venkata [ILR (1903)26 Mad 662], it was held that this rule of 
Hindu law is inapplicable to mortgages executed after the passing of the 
Transfer of Property Act. The guestion might have been, but was not raised 
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in Ram v Cally [ILR (1894)21 Cal 840]. It was raised but not decided in 
Harilal, in the matter of [ILR (1906)33 Cal 1269]. A different view was taken 
in Jewanbai v Manordas [ILR (1910)35 Bom 199], by a Single Judge before 
whom the Madras case does not appear to have been cited, and a learned 
judge sitting on the original side of the Calcutta High Court declined to follow 
the Madras case — Kunja v Narsamba ILR (1915)42 Cal 826: 20 CWN 110. 


Rule of Damduput is an equitable rule debarring the creditor from 
recovering at any given time the amount of interest which is in excess of 
the principal amount due at that time. The contention that the rule is 
applicable only to a simple loan transaction and not to a transaction of 
mortgage is not acceptable. In every mortgage there are two aspects, 
namely, (ù loan, and (iù transfer of interest in immovable property. As 
mortgage is principally a loan transaction there is no reason why the rule 
of Damduput which is an equitable rule, should not apply also to mort- 
gage— Mahadagonda v Shripal Balwant AIR 1988 SC 1200: (1988)3 SC 
298, overruling Sidhanta v Venkataramajulu 26 Mad 602, while approving 
Kunja v Narsamba AIR 1916 Cal 542 and Bapura v Anant AIR 1946 Nag 
210. 


The Supreme Court in a recent decision has made the following 
observation without referring the rule of Damduput or its earlier decision 
in Mahadagonda v Shripal Balwant AIR 1988 SC 1200 : 


“We also find it difficult to agree with the observation of the High Court 
that normally when a security is offered in the case of mortgage of 
property, charging of compound interest would be regarded as 
excessive. Entering into a mortgage is a matter of contract between 
the parties. If the parties agree that in respect of the amount advanced 
against a mortgage compound interest will be paid, we fail to 
understand as to how the court can possibly interfere and reduce the 
amount of interest agreed to be paid on the loan so taken. The 
mortgaging of a property is with a view to secure the loan and has 
no relation whatsoever with the quantum of interest to be charged"— 
State Bank of India v Yasangi Venkateswara Rao (1999)2 SCC 375. 
So far as banks are concerned, sec. 21A of the Banking Regulation 
Act, 1949, which was inserted in the Banking Regulation Act by Act 
1 of 1984, gives protection to them in the matter of charging interest. 
The said section runs as follows: 


“21A. Notwithstanding anything contained in the Usurious Act, 
1918 (10 of 1918), or any other law relating to indebtedness in force 
in any state, a transaction between a banking company and its debtor 
shall not be reopened by any court on the ground that the rate of 
interest charged by the banking company in respect of such trans- 
action is excessive.” 
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When a party takes loan and agrees to repay the loan with interest 
at a stipulated rate by instalments and thereafter makes default in 
payment of instalment and thereby allows accumulation of the 
interest, it perhaps does not lie in his mouth to say that the interest 
now payable by him has exceeded the principal. It is submitted that 
the borrower cannot take advantage of his own laches. 


2. Appropriation of payments.—Now let us deal with the question of 
the appropriation of payments in reduction of the mortgage debt. The 
general rule on the subject is that the mortgagor, when any payments are 
made by him, has the first right to say how such payments should be applied, 
and where money belonging to him comes without his knowledge into the 
mortgagee’s hands, his right of appropriation subsists till he has had the 
opportunity of exercising it—Sec. 59, Contract act; cf. Waller v Lacy (1840)1 
M&Gr 54. An express intimation, however, is not necessary, for the intention 
of the debtor on the subject may be inferred from the circumstances under 
which the payment is made. Thus, if a debtor owes two debts, one actually 
due, the other not yet payable, payment of a sum, with discount deducted. 
should be appropriated to the debt upon which discount may be claimed, 
and not to the debt already due—Marryatts v White (1821)2 Stark 104; cf. 
Sungut v Baij ILR (1886)13 Cal 164; disting. Rameswar v Mahomod ILR 
(1898)26 Cal 39; seealso Burn v Boulton (1846)2 CB 476, where the debtor 
had throughout denied the existence of two debts. 


It should be noticed here that though a payment made on a collateral 
security for a mortgage debt is prima facie a payment on the principal debt, 
the mortgagee cannot apply the money in payment of the mortgage debt 
before it is due and payable. Thus, for instance, money paid upon a policy 
of insurance, obtained by the mortgagor for the benefit of the mortgagee, 
for a loss by fire cannot be applied to the payment of the debt, if it is not 
due, without the consent of the mortgagor—Hood 8 Challis, 78; Jones, 8 
910. But if the mortgagee receives the money under a policy upon the 
premises made payable to him by the terms of the mortgage, the mortgage 
debt will be discharged to the extent of the payment—Jones, 8 910. 


(1) Reduction of the mortgage debt.—lf the mortgagee receives any 
money by means of or by virtue of the security, it must be applied in reduction 
of the mortgage debt. Thus, if a mortgagee releases a portion of the 
premises to a purchaser of the eguity of redemption of that portion, the 
money paid for such release cannot be applied in discharge of other debts 
due to him from the mortgagor—Jones, 8 907. Similarly, the proceeds of 
a sale of part of the mortgaged property made by consent of parties cannot 
be applied to the payment of an unsecured debt of the mortgagor— Young 
v English (1843)7 Beav 10: 13 LJ Ch 76: 35 Digest (Repl) 715. Cf. Brett 
v Marsh (1687)1 Vern 468; Stoveld v Eade (1827)4 Bing 154; Pearl v 
Deacon (1857)24 Beav 186: 26 LJ Ch 761: 5 WR 702, on app. 1 DeG & 
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J 461: 26 LJ Ch 761: 5 WR 793: 26 Digest (Repl) 118; Jones, 8 908. On 
a like principle, where a mortgage is given to secure a Current account, but 
so that the whole amount of the principal shall not exceed a certain sum, 
any moneys received by the mortgagee from sales of the property must be 
applied in reduction of the amount secured by the mortgage, and cannot 
be appropriated by him in satisfaction of moneys, in excess of that amount, 
owing on the general account between him and the mortgagor—Johnson 
v Bourne (1843)2 Y&C Ch Cas 268: 7 Jur 642: 35 Digest (Repl) 499. 


But this rule will not apply where the mortgagee does not make his 
security directly available for the payment of the mortgage debt. Thus, if the 
mortgagee joins in the conveyance to the purchaser merely for the purpose 
of assurance, and is not unwilling that his security should be diminished, 
and having confidence in the mortgagor allows him to receive the money, 
then, though it may be paid to him the next hour, such payment cannot be 
treated as a payment in reduction of the mortgage debt, as the mortgagee 
would in that case receive the money not by means of his security, but by 
the voluntary act of the mortgagor. In other words, the mortgagee is bound 
to apply the money in reduction of the mortgage debt only when he stands 
between the mortgagor and purchaser, and takes the money immediately 
out of the purchaser’s hands, which amounts to his saying, ‘I will not allow 
my security to be reduced without a corresponding payment—Johnson v 
Bourne (1843)2 Y&C Ch Cas 268: 7 Jur 642: 35 Digest (Repl) 499; Mutton 
v Peat (1900)2 Ch 79. Cf. Ganga v Jaiballav ILR (1903)30 Cal 953. 


(2) No intimation of mortgagor’s intention.—lf the mortgagor does 
not intimate his intention either expressly or by implication at the time of 
payment, the right of appropriation belongs to the mortgagee, who is not 
bound to appropriate it to the debt which is most burdensome to the 
mortgagor—Kadir v Nepean (1898)25 IA 241: ILR 26 Cal 1; cf. Rameswar 
v Mehdi (1898)25 IA 179: ILR 26 Cal 39; see also Mackenzie v Gordon 
(1838)6 Cl & Fin 875 (HL): 35 Digest (Repl) 700. In the civil law, however, 
a general payment is imputed to the most onerous debt as explained by 
Sir William Grant in Devaynes v Noble (1816)1 Mer 529: 1814-23 All ER 
Rep 1; cf. Heyward v Lomax (1681)1 Vern 24; disting. Lowther v Heaver 
(1888)41 Ch D 248, where the court refused to presume that the payments 
made by the debtor had been appropriated to ordinary debts, leaving the 
rent due to the creditor unpaid, which would have entailed a forfeiture. And 
he can exercise his option, not only when the payment is made, but up to 
the very last moment— Simson v Ingham (1823)2 B&C 65; Philpott v Jones 
(1834)2 A&E 41, 43; Mills v Fowkes (1839)5 Bing NC 455: 8 LJ CP 276: 
12 Digest (Reissue) 594; of. Cory Brothers v Owners of S.S. ‘Mecca’ 1897 
AC 286 (HL): 1895-9 All ER Rep 933; Smith v Betty (1903)2 KB 17; Seymour 
v Pickett (1905)1 KB 715. Lord Macnaghten, however, is of opinion that in 
1816, when Clayton's case ((1816)1 Mer 599: 1814-23 All ER Rep 1], was 
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decided there seems to have been authority for saying that the creditor was 
bound to make his election at once according to the rule of the civil law, 
or at ‘any rate within a reasonable time, whatever that expression in such 
a connection may be taken to mean—Cory Brothers v Owners of S.S. 
‘Mecca’ 1897 AC 286 (HL): 1895-9 All ER Rep 933. Cf. Deeley v Lloyd's 
Bank 1912 AC 756 (HL): 107 LT 465: 29 TLR 1: 12 Digest (Reissue) 610. 
But in a contest with the general creditors of the mortgagor the mortgagee 
will, it seems, be bound to prove, in the absence of a particular appropriation 
at the time, that a payment made by the mortgagor was made on a different 
account—Jones, § 907. 


(3) Two-mortgage creditor.—it follows that a person holding two 
mortgages may apply a general payment to either or to both of them at his 
option—Jones, 8 906; Baij v Futteh 1864 SD NWP 514, in which it was held 
that where there are separate mortgages, all sums paid to the mortgagee 
by the mortgagor, without specifying to which of the mortgage accounts the 
payments are to be created, should be proportionately credited to each of 
the mortgage accounts, is no longer, if it ever was, law. But this rule will not 
hold good, if the mortgagees are not made by the debtor in the same 
character, and the mortgagee knows the source from which the payment 
is made. In other words, when a person fills several characters, that in which 
he held the money which he paid, if known to the creditor, determines the 
debt to which the payment must be appropriated—Lindley on Partnership, 
p. 257. Thus, where a Hindu widow mortgaged the estate for the payment 
of her husband's debts it was held that certain sums being the proceeds 
of the sale of her husband's jewels, and the fruits of a judgment recovered 
by him in his lifetime, but realised after his death, should have been applied 
by the mortgagee in reduction of the mortgage debt, and not in discharge 
of a personal debt of the widow, as the mortgagee knew, or had the means 
of knowing, that these moneys were part of the estate which she took from 
her husband—Rama v Mangai ILR (1894)18 Mad 113; cf. Hurro v Randhir 
(1890)18 IA 1: ILR 18 Cal 311. 


(4) General payment for personal debt.—An opinion has also been 
expressed that a general payment should be applied to a personal debt of 
the payer, rather than to one which the debtor may be indirectly compelled 
to pay. Thus, for instance, if a purchaser of the eguity of redemption, who 
is not under any covenant to pay, is personally indebted to the mortgagee, 
a general payment made by him, it is said, should be applied in satisfaction 
of the personal debt rather than the mortgage debt—Jones, 8 907. However, 
itis not known if there is any Indian authority precisely in point, though such 
a case would not fall under sec. 59 of the Contract Act, as its terms are 
confined to the case of a debtor owing several distinct debts, which must 
mean debts for which he is personally liable. However, this may be, a 
general payment made by a person who is indebted in his own right, as 
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well as another right, as, for instance, an executor, is taken to be made in 
discharge of the debt due from him personally— Goddard v Cox (1795)2 
Str 1194. 


(5) Debt composition.—Though, as a rule, the debtor has a right to 
appropriate the payment at the time he makes it, and if he does not do so, 
the right belongs to the creditor, where a payment is made in respect of 
a composition for several debts due to the same creditor, it must be applied 
rateably towards the discharge of all such debts, whether secured or 
unsecured, although by reason of failure to make the subsequent pay- 
ments, the creditor is afterwards remitted to his original rights [Thompson 
v Hudson (1871)6 Ch App 320: 12 Digest (Reissue) 600; cf. Bardwell v Lydal 
(1831)7 Bing 489; Gee v Pack (1863)33 LJ QB 49; see also Paley v Field 
(1806)12 Ves 435]; for a composition for debts necessarily implies an 
appropriation of payment proportionally to every debt. The same rule 
applies to dividends in bankruptcy which are applied in rateable payment 
of all the debts due by the bankrupt—Raikes v Todd (1838)8 A&E 846; cf. 
Martin v Brecknell (1813)2 M&S 39. 


(6) No appropriation by creditor or debtor.—lf no appropriation is 
made either by the debtor or the creditor, the law will appropriate the 
payments as between several debts to the earliest in point of time, and as 
between principal and interest, to interest in the first place and then to 
principal—see Contract Act, sec. 61, which, however, makes no mention 
of interest; cf. Chase v Box 1702 Freem Ch 261: 12 Digest (Reissue) 502. 


Clayton's case [(1816)1 Mer 529: 1814-23 All ER Rep 1] is regarded 
as the leading case on the question of appropriation in England. ‘Where 
an account Current’, says Sir William Grant, ‘is kept between the parties as 
a banking account, there is no room for any other appropriation than that 
which arises from the order in which the receipts and payments take place 
and are carried into the account. Presumably it is the sum first paid in that 
is first drawn out. It is the first item on the debit side of the account that is 
_ discharged or reduced by the first item on the credit side; the appropriation 
is made by the very act of setting the two items against each other. But the 
account between the parties, however it may be kept and rendered, is not 
conclusive on the question of appropriation of payments. It is only evidence 
of such appropriation — Cory Brothers v Owners of S.S. ‘Mecca’ 1897 AC 
286, 293, 294, 295 (HL): 1895-9 All ER Rep 933; see this case noticed in 
13 LOR 333; see also Mutton v Peat (1899)2 Ch 556. See Deeley v Lloyd's 
Bank 1912 AC 756 (HL): 81 LJ Ch 697: 107 LT 465: 12 Digest (Reissue) 
610, where the rule in Clayton’s case(1816)1 Mer 529: 1814-23 Ail ER Rep 
1, was applied, overruling (1910)1 Ch 648. The rule does not apply where 
there are two accounts and specific appropriation — Ghuznavi v National 
Bank (1916)20 CWN 562: 23 Cal LJ 256. And the principle which underlies 
this case, namely, that where the creditor carries the payments into a 
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particular account, he appropriates them to that account according to the 
priority in order of the entries of the two sides of the account, has been 
applied in favour of a purchaser of property mortgaged to secure a current 
account, where the mortgagee has notice of the sale—London & County 
Banking Co. v Ratcliffe (1881)6 App Cas 722 (HL): 1881-5 All ER Rep 486 
The rule has also been applied in favour of a second mortgagee — see 
Deeley v Lloyd's Bank 1912 AC 756 (HL): 81 LJ Ch 697: 107 LT 465: 29 
TLR 1: 12 Digest (Reissue) 610. Cf. Stuart v Ferguson 1828 Hayes Ir Ex 
R 452; Hipkins v Amery (1860)2 Giff 292: 3 LT 53: 8 WR 360: 35 Digest 
(Repl) 497. 

(7) Joint mortgagor’s case.—Passing now to the question of appro- 
priation of payments where there are several joint mortgagors, it should be 
noticed that where an estate is mortgaged, as a whole, it is not competent 
for the mortgagee to treat a sum paid by one of the mortgagors, as made 
by him on his own separate account in respect of what might be taken to 
represent his individual liability for the mortgage debt—Fakaroodden v 
Mahanund 1862 SD NWP 293; Chandika v Phokar ILR (1880)2 All 906; 
Naro v VithalbhatiLR (1886)10 Bom 648, 655. Disting. Mahtab v Sadhooram 
(1876)25 WR 419; Sheo v Sheoda ILR (1905)28 All 174. And in one case 
where the mortgagee came to an agreement with some of the mortgagors 
by which he consented to take a money decree against them, it was held 
that the amount of the decree must be considered as a sum actually paid 
in reduction of the joint liability under the mortgage— Ram v Kali (1874)22 
WR 310; cf. Venkata v Bagiammal ILR (1914)39 Mad 419. But where the 
mortgagors have served their interests and the mortgagee has allowed 
some of them to redeem their shares, thus acquiescing in the arrangement, 
there can be no guestion of placing the money to the credit of a joint account; 
and the other mortgagors can, therefore, only redeem, in such cases, on 
payment of what is justly due from them—Lakshuman v Madhav ILR 
(1890)15 Bom 186; cf. Mahadaji v GanapatILR (1890)15 Bom 257; Venkata 
v Srinivasa ILR (1905)28 Mad 555; Rathna v Perumal ILR (1912)38 Mad 
310. 


(8) Mortgagor's assignee.—Let us now deal with the position of an 
assignee when the right to set off a debt due from the mortgagee to the 
mortgagor is in question, only pausing for a moment to notice that, generally 
speaking the account to be taken as against ‘the mortgagee at the instance 
of an assignee of the mortgagor must be taken in all respects as though 
the mortgagor himself was taking it. Hence if the mortgagor would have 
been entitled to exclude any item in the account, such right may be asserted 
by his assigns whether claiming by way of second mortgage or otherwise, 
they on their part being bound by any eguity which would have been 
available against the mortgagor— Mainland v Upjohn (1889)41 Ch D 126, 
136; cf. Melbourne Banking Corporation v Brougham (1882)7 App Cas 307, 
311 (PC): 46 LT 603: 51 LJ PC 65: 30 WR 925: 12 Digest (Reissue) 277. 
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But the only payments which a purchaser of the equity of redemption 
or a subsequent incumbrancer can claim to deduct are sums actually 
received or which the mortgagee was bound to apply in reduction of 
mortgage debt. The mere fact, therefore, that the mortgagee owed money 
on some other account to the mortgagor would not, of itself, entitle the 
purchaser of the mortgagor's equity of redemption to set off that money 
against the mortgage debt—Jarinee v Ganoda (1875)24 WR 460. The 
reason is that in the absence of any agreement between the parties, 
express or implied, the mere existence of a debt due to the mortgagor from 
the mortgagee does not operate as a satisfaction of the mortgage either 
wholly or in part. 


But a transfer of the equity of redemption while the mortgagee is in 
possession gives to the purchaser the right to an account for the whole of 
the period during which the former remains in possession—Jones, § 1119; 
but see Suyeedun v Zuhur 1864 WR 44. For an assignment of the equity 
of redemption, while the mortgagee-in-possession, necessarily carries with 
it to the purchaser the right to an account of the rents and profits of the 
premises as an incident to the right of redemption, both those received by 
the mortgagee before the sale and those received afterwards—Jones, § 
1119. A purchaser of the equity of redemption, therefore, will be entitled, 
on taking the mortgage accounts, to credit for unpaid malikana reserved 
by the mortgage deed, which has not been paid by the mortgagee to the 
mortgagor—Bhawanee v Hotey 1861 SD NWP 414; Basant v Kananji ILR 
(1879)2 All 455. Payment to one of several joint mortgagors will not be a 
good payment as against the others — Choonee v Ram 1860 SD NWP 480. 
And the mere fact that he received from the mortgagor a certain sum out 
of the purchase money for payment to the mortgagee will not preclude him 
from claiming an account of the income, if the mortgagee was no party to 
the arrangement—Jafree v Gunga NWPHC (1868)3 Agra 91. 


(9) Mortgagee’s liability.—in conclusion, it may be pointed out that 
though a prior mortgagee must account to subseguent mortgagees for all 
moneys received by him in respect of his mortgage debt, he is not bound 
to account for anything which is not received either from the mortgagor or 
the mortgaged property. In a case in England, certain moneys were 
invested by a solicitor without authority on the security of a freehold estate. 
The mortgage was considered to be insufficient; and the client had thus 
the right to treat the money as still in the hands of the solicitor; but at the 
same time he was entitled to claim the benefit of the security, till the money 
was repaid. In this state of things, a claim in respect of the money was taken 
in by the mortgagee against the estate of the solicitor's partner and he was 
paid 5s. in the pound on the debt. Tne mortgaged property then paid the 
whole debt, so that the mortgagee not only received the whole amount of 
the debt but also a dividend from the estate of the solicitor. It was contended 
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on behalf of the subsequent mortgagees that the prior mortgagee was 
bound to bring the dividend into account for their benefit. They took their 
security, it was said, with the chance of the prior mortgagee being paid of 
without any recourse to the estate. It was clear that if it had been paid by 
the mortgagor himself, the payment would have enured to their benefit, and 
it was contended that it made no difference that it was paid by a stranger. 
But this contention was overruled on the ground that the bargain of the 
puisne incumbrancers was to be paid out of the mortgaged estate and they 
could look to that alone. If the money had been replaced by the solicitor, 
he would have been entitled to the benefit of the security, and it made no 
difference that the solicitor paid only a portion instead of paying the debt 
in full. The mortgagee could not clearly keep both the sums, and as the 
obligation of the solicitor was merely to indemnify the client against loss 
by the investment, justice reguired that the dividend should be restored to 
his estate—Sawyer v Goodwin (1875)1 Ch D 351. 


(b) Mortgagee-in-possession 

1. As mortgagee's bailiff. —Now let us discuss the more complicated 
guestions which arise when the mortgagee assumes possession of the 
mortgaged premises; and the first remark is that in taking possession, he 
becomes the mortgagor's bailiff without any salary, for though, as stated 
earlier, he may charge the pay of an agent employed in collecting the rents, 
he is not entitled to anything on account of his personal trouble, any bargain 
to the contrary notwithstanding—see the observations of Jessel, MR, in 
Union Bank of London v Ingram (1880)16 Ch D 53 (CA): 50 LJ Ch 74: 43 
LT 659: 35 Digest (Repl) 741; cf. Mahadev v Ramchandra (1904)6 Bom LR 
590. And this rule extends to the case of one of several co-mortgagees 
managing the property for the benefit of all, who will not be allowed in 
account either a salary, or any thing else by way of remuneration. The 
mortgagee cannot set up any hostile title against the mortgagor so long as 
the mortgage continues. 


In acase before the Privy Council, where it was argued that an allowance 
should have been made to the mortgagees for the salary of a resident 
manager, who was the son of the original mortgagee, as well during his 
father's lifetime as subseguently when he himself acguired an interest in 
the mortgage, their Lordships observed: ‘They do not dissent from the view 
thus expressed as to what might have been reasonable, and, if: the court 
had been asked in framing the decree, to insert a special direction that such 
allowance should be made, it would probably have been acceded to. But 
in taking an account of “moneys laid out” they think it would not be right to 
allow to the motgagee-in-possession as a disbursement or salary to a 
manager which was not in fact paid either in form or in substance. Their 
Lordships, however, think that, although a salary cannot be allowed as 
such, yet during John Nepean’s lifetime the cost of the separate mainte- 
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nance of Charles W. Nepean, while absent from his father’s home and 
engaged in the management of the property, may be allowed to John 
Nepean as a disbursement or “moneys laid out in management’. After the 
father’s death there is more difficulty. Charles W. Nepean was then himself 
only the mortgagee and was residing on the property and managing it for 
the benefit of himself and his co-mortgagees, and their Lordships think it 
would be contrary to principle to allow either a salary or allowance for his 
maintenance in such circumstances'—Kadir v Nepean (1898)25 IA 241, 
248: ILR 26 Cal 9, 10; cf. sec. 72(a), Transfer of Property Act. 


The reason given for the rule is that the contract of mortgage gives the 
mortgagee merely a claim to indemnity. The mortgagee is to have merely 
his bond and nothing more, and no departure is allowed from a rule which 
is regarded by all good English equity lawyers as sacrosanct. This rule is 
unaffected by the repeal of the usury laws — James v Kerr (1888)40 Ch D 
449, 459: 58 LJ Ch 355: 35 Digest (Repl) 358; disting. Eyre v Hughes 
(1876)2 Ch D 148: 35 Digest (Repl) 728, where the mortgagee was the 
mortgagor's solicitor. For the right of the solicitor-mortgagee’s partner to 
claim remuneration, see Matthison v Clarke (1854)3 Drew 3: (1855)25 LJ 
Ch 29: 35 Digest (Repl) 588; Sclater v Cottam (1857)3 Jur (NS) 630; Doody, 
in re (1893)1 Ch 129, overruling Donaldson, in re (1884)27 Ch D 544. See 
also Eyre v Wynn-Mackenzie (1894)1 Ch 218: 63 LJ Ch 239: 69 LT 823, 
subs. proceed. (1896)1 Ch 135 (CA): 65 LJ Ch 194: 73 LT 571: 35 Digest 
(Repl) 752. But even the best of rules may in time degenerate into a 
superstition, a stage which seems to have been reached in an Irish case, 
in which the court refused to allow any commission to an agent who had 
been appointed to realise the rents, simply because he happened to be one 
of the directors of a public body which occupied the position of mortgag- 
ees— Kavanagh v Workingmen's etc. Society (1896)1 Ir R 56; cf. Comyns 
v Comyns 1845 Ir R 5 Eq 583. 


The truth is that the usury laws gave a definite mould to the relation of 
mortgagor and mortgagee which is not to be effaced in a day. But the lines 
are growing fainter and fainter day by day, the tendency in recent cases 
being evidently in the direction of a change in the old rule—see the remarks 
of Jessel, MR, in Union Bank of London v Ingram (1880)16 Ch D 53, 56 
(CA): 51 LJ Ch 508: 46 LT 507: 35 Digest (Repl) 614. Cf. Jones, 88 1132, 
1133. See also the Mortgagee's Legal Costs Act, 1895 (58 8 59 Vict., C. 
25). In India, however, even while the usury laws were in force, the creditor 
could charge commission for personal trouble in addition to interest, if there 
was such an agreement between the parties—Kousal v Syed 1852 SD 
1021. And now that the usury laws have been swept away from the statute 
book, there does not seem to be any reason for not giving effect to the terms 
of the bargain between the parties—but see section ey. Transfer of 
Property Act. 
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2. American rule.—In America a commission is generally allowed to the 
mortgagee, even where the mortgagor merely stipulates that the mort- 
gagee may deduct from the rents any commission that he may have to pay 
for collecting them, and the mortgagee pays nothing but collects the rents 
himself. In Gibson v Crehore [5 Pickering (Mass) 160. Cf. Waterman v Curtis 
26 Conn 241. But the English practice is followed in New York. See Allan 
v Robbins 7 Rhode Island 33] the court said: ‘With regard to the defendant's 
claim of compensation for his care and trouble in superintending the estate 
and receiving the rents, it seems to us reasonable; and we know of no good 
reason why it should be disallowed. In England such an allowance is never 
made, unless where a bailif has been employed. But the reason for adopting 
the rule there, as | understand it, does not apply here. In England a trustee 
is never allowed any pecuniary compensation for his services in discharg- 
ing the duties of his trust. And a mortgagee — as before foreclosure he holds 
the estate in trust for the mortgagor, if he chooses to redeem — falls within 
the scope of that ancient rule. | am aware that other reasons have been 
thrown out, but they appear to have little weight in them; and the true reason 
of the rule, as | take it, is the one assigned [But see Fisher, § 1789]. In this 
Commonwealth, the English rule in regard to trustees have never been 
adopted; on the contrary, claims of executors and other trustees under wills 
for compensation for their services in the trust have been always allowed; 
and similar allowances have been made in Virginia, Pennsylvania, and 
other States. 


3. Sec. 76 explained.—Section 76 of the Transfer of Property Act 
defines the duties of a mortgagee who takes possession of the mortgaged 
property during the continuance of the mortgage, but the Act does not state 
the circumstances under which he is entitled to do so. It is, therefore, 
necessary to mention again that a simple mortgagee as such can never 
take possession of the mortgaged property, while the right of a mortgagee 
by way of conditional sale to do so is, to say the least, extremely doubtful. 
The dictum in Amen v Ali ILR (1899)27 Cal 185, does not sufficiently 
distinguish between an English mortgage and a mortgage by conditional 
sale. A vendor, who does not take but remains in possession, is not a 
mortgagee-in-possession for the purchase money—Phillips v Silvester 
1872 LR 8 Ch 173; Clarke v Ramuz (1891)2 OB 456. An English mortgagee 
would, therefore, seem to be the only person who is, properly speaking, 
entitled to take possession during the continuance of the mortgage— 
Fisher, §§ 870-872. Cf. Cochrane v Abbott (1850)1 Tay & B 373, where the 
mortgagee was allowed to maintain ejectment without demand of posses- 
sion or notice. See also Lows v Telford (1876)1 App Cas 414, 426. But the 
section is evidently intended to include usufructuary mortgages, though the 
language employed is not very felicitous, for the usufructuary mortgagee 
is entitled to enter upon the land immediately on the execution of the security 
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by the very nature of the contract. Indeed, in the case of a usufructuary 
mortgage where the agreement between the parties is that the rents shall 
be taken in lieu of interest, it would seem that the mortgagee is bound to 
take possession on pain of forfeiting all claim to interest—Mahadaji v Joti 
ILR (1892)17 Bom 425; disting. Lakshmi v Ramappa (1862)1 Mad HC 70; 
Sita v Thakurdas ILR (1918)46 Cal 448, where the mortgagee was 
wrongfully kept out of possession. 


4. Advantage of a receiver.—The position of a mortgagee-in-posses- 
sion is so full of peril that no mortgagee except under the strongest pressure 
should assume possession, and certainly never when he can get a 
receiver—see the remarks of Rigby, LJ, in Gaskell v Gosling (1896)1 QB 
669 (CA): 65 LJ QB 435: 74 LT 674: 12 TLR 335; rev. sub nom. 1897 AC 
575 (HL): 1895-9 All ER Rep 300: 35 Digest (Repl) 451. For by means of 
appointing a receiver, mortgagees are able to obtain the advantages of 
possession without its drawbacks; and mortgage deeds in the English form, 
therefore, generally contain an appointment of, or a power for the mort- 
gagee to appoint, a person to be receiver of the mortgaged premises in 
order to secure the due payment of the interest; and under clause (2), sec. 
6 of Act 18 of 1866, a power to appointa receiver can also be claimed by 
the mortgagee, if itis not expressly negatived by the terms of the instrument. 
This Act, however, applies only to English mortgages. But whether 
appointed by the parties or under the Act, the receiver becomes merely the 
agent of the mortgagor, with only this difference that his powers in the former 
case are usually defined by the instrument of appointment. In the absence, 
however, of any express provision which is generally inserted, that the 
receiver should be the agent of the mortgagor, he will be treated as the 
agent of the person by whom he is appointed— Vimbos Ltd., in re(1900)1 
Ch 470: 1900-3 All ER Rep 257; Robinson Printing v Chie Ltd. (1905)2 Ch 
123; Deyes v Wood (1911)1 KB 806 (CA): 80 LJ KB 553: 10 Digest (Reissue) 
877; disting. Shyampeary v Eastern Mortgage (1917)22 CWN 226. 


5. Growth of mortgagee's powers.—The successive steps by which 
mortgagees acguired the powers which they enjoy were traced in a case 
by Lord Justice Rigby, who begins by pointing out that the court has always 
favoured any means which would relieve the mortgagee of his liabilities, 
where he takes possession of the mortgaged property. ‘Mortgagees’, says 
the learned judge’— Gaskell v Gosling (1896)1 QB 669, 691, 693 (CA): 65 
LJ QB 435: 74 LT 674: 12 TLR 335; rev. sub nom. Gosling v Gaskell 1897 
AC 575 (HL): 1895-9 All ER Rep 300: 35 Digest (Repl) 451], ‘began to insist 
upon the appointment by the mortgagor of a receiver to receive the income, 
keep down the interest on incumbrances and hold the surplus, if any, for 
the mortgagor, and to stipulate often that the receiver should have extensive 
powers of management. Presently mortgagees stipulated that they them- 
selves should, in place of the mortgagor, appoint his receiver to act as the 
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mortgagor's agent. This made no difference in the receiver's position and 
imposed no liability on the mortgagee appointing. Though it was the 
mortgagee who in fact appointed the receiver, yet in making the appoint- 
ment the mortgagee acted, and it was the object of the parties that he should 
act, as agent for the mortgagor. Of course, the mortgagor cannot, of his own 
will, revoke the appointment of a receiver, or that appointment would be 
useless. For valuable consideration he has committed the management of 
his property to an attorney, whose appointment he cannot interfere with. 
The appointment so made will stand good against himself and all persons 
claiming through him, except incumbrancers having priority to the mort- 
gagee who appoints the receiver. So common did this practice of appointing 
receivers by agreement between the parties become that, first by Lord 
Cranworth’s Act (23 and 24 Vict., C. 145) [Cf. Trustees and Mortgagees Act 
18 of 1866] to a limited extent, and afterwards by the Conveyancing and 
Law of Property Act, 1881, in a more general manner, a power to the 
mortgagee to appoint a receiver, who was to be agent of the mortgagor, 
was made a usual incident of mortgages when not excluded by agreement 
between the parties. 


In India, except in the case of usufructuary mortgages where the delivery 
of possession of the essence of the transaction, mortgagees happily for 
themselves seldom or never enter into possession before foreclosure in the 
provinces. And there is only one reported case in which a mortgagee 
attempted to take this rather bold step during the continuance of the security. 
In that case the mortgage deed contained a clause to the effect that the 
mortgagee should be entitled to possession on default by the mortgagor 
in payment of the interest on the principal money secured by the mort- 
gage— Sita v Ganesh (1869)6 Bom HC acj 121. Default having been made, 
the mortgagee brought a suit for possession. But the court refused to make 
an absolute decree in his favour and merely directed the mortgagor to pay 
to the mortgagee the arrears of interest due to him within three months, 
or that in default the property should be delivered to the mortgagee to be 
held by him under the terms of the mortgage deed. 


The question when a mortgagee may be said to take possession now 
claims our attention. The general rule on the subject is that a mortgagee 
does not make himself liable to account, if he does not exclude the 
mortgagor from the control of the property. Thus, the receipt of the rents 
and: profits is not enough; unless the mortgagee receives them in such a 
way that it can be properly said that he has taken upon himself to intercept 
the power of the mortgagor to manage his estate by taking out of his hands 
the business and duty of collecting the rents. Receipt of rents, as we all 
know, is an ambiguous phrase. It may mean either the receipt of a sum of 
money, the amount of which is determined by the rents received, or it may 
mean receipt of the rents as part of the management of the estate. It is in 





Accounting between Mortgagor and Mortgagee 675 


the last sense alone that receipt of rents by mortgagee would render him 
liable to account as mortgagee-in-possession. Where, therefore, the 
mortgagee wrote to the agent of the mortgagor, who was in the habit of 
receiving the rents of the estate and applying them in payment of the 
interest, enclosing notices to the tenants to pay the rents to the mortgagee 
to be served if the mortgagor should attempt to interfere, and the agent 
replied promising to pay the rents to the mortgagee, and the notices were 
never served on the tenants, but the agent paid the rents as he received 
them to the mortgagee, it was held that the mortgagee could not be charged 
as mortgagee-in-possession—Noyes v Pollock (1886)32 Ch D 53 (CA): 55 
LJ Ch 513: 54 LT 473: 35 Digest (Repl) 452; see also Horlock v Smith 
(1842)6 Jur 478: (1842)11 LJ Ch 157: (1844)1 Coll 287: 35 Digest (Repl) 
452; Ward v Carttar (1865)35 Beav 171: 1865 LR 1 Eq 29: 35 Digest (Repl) 
452; Eslick, re (1876)4 Ch D 496; cf. Gopal v Hollier 1856 SD NWP 115. 
Appointing a clerk may amount to taking possession—Juggeewun v Ram 
(1841)2 MIA 487. In other words, a mortgagee can be treated as a 
mortgagee-in-possession only when he does something which goes 
beyond the mere receipt of sums of money to which the rents and profits 
may amount, and reaches a point at which he displaces, for the purpose 
of realising the security, the mortgagor from the control and dominion of 
the estate; for he may take the rents and yet stop short of taking the 
management of itself—For a case in which the mortgagee was held to have 
taken possession, see Sunkelee v Woodit 1860 SD 313. 


It is hardly necessary to point out that a mortgagee does not enter into 
possession simply because he insures the property or calls on the tenant 
for his rent, if the latter does not accept him as his landlord. Thus, where 
a mortgagee out of possession demanded rent from the tenant who said 
he had laid it out in repairs, and nothing further was done, it was held that 
the mortgagee had not entered into the receipt of rent— Ward v Carttar 
(1865)35 Beav 171: 1865 LR 1 Eq 29: 35 Digest (Repl) 452. 


It should, however, be remembered that it is the duty of the mortgagee 
either to take possession himself or to leave the mortgagor alone and he 
will not be permitted to play the part of a well-known domestic animal in 
the manager. The mortgagee cannot, therefore, give notice to the tenants 
not to pay their rents to the mortgagor, and then refuse to take possession 
without making himself answerable for such loss as may be sustained by 
the latter—Heales v M'Murray (1856)23 Beav 401: 35 Digest (Repl) 452. 


It should also be noticed that if a mortgagee voluntarily chooses to take 
possession, he cannot give it up at his own pleasure, although the court 
may relieve him in a proper case by the appointment of a receiver— 
Prytherch, in re, Prytherch v Williams (1889)42 Ch D 590, 598: 59 LJ Ch 
79: 61 LT 799: 38 WR 61: 35 Digest (Repl) 591; County of Gloucester Bank 
v Rudry Merthyr Steam & House Coal Colliery Co. (1895)1 Ch 629 (CA): 
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1895-9 All ER Rep 847: 72 LT 375. It is true the mortgagee is not bound 
to take possession, but if he could be at liberty to give it up when he has 
once elected to take possession, he might resume it against and give it up 
again, which cannot certainly be allowed. 


It may be necessary to point out here that a mortgagee-in-possession 
of only a part of the mortgaged estate, who allows tne mortgagor to retain 
possession of rests, will not be charged constructively as if he had taken 
possession of the whole—Soar v Dalby (1852)15 Beav 156: 18 LT OS 352: 
35 Digest (Repl) 452. Thus if there are two independent estates, the 
mortgagor may take possession of one and not of the other. And the case 
is the same where the properties are physically conterminous. Thus, to take 
possession of the rent paid by a tenant to whom a farm has been let without 
the shooting or the timber is not to take possession of the latter, the property 
in which remained in the mortgagor. So to take possession of a farm or of 
fields surrounded by copses is not to take possession of the copses— 
Simmins v Shirley (1877)6 Ch D 173: 46 LJ Ch 875: 37 LT 121: 35 Digest 
(Repl) 367. Many of you will probably think that this is an elementary 
proposition, but then you are not perhaps aware that the word ‘constructive’, 
in the English law is a word of wonderful potentiality, which has not yet lost 
all its power for mischief. 


6. Effect of an attornment clause.—!n England, it is not unusual! for 
the mortgagor to remain in possession as tenant to the mortgagee under 
what is called an attornment clause, which gives the mortgagee the 
remedies of a landlord for the recovery of the interest due to him. But the 
rea! relation between the parties is not that of landlord and tenant, but 
mortgagee and mortgagor [/sherwood, Exp. (1882)22 Ch D 384], as the 
rent, which is usually determined by the amount of interest on the mortgage 
debt, if paid, must be the subject-matter of account. In this view, arrears 
due under the lease must be deemed to be arrears of interest—Nanu v 
Raman ILR (1892)16 Mad 335; Altaf v Lalta ILR (1897)19 All 496; /mdad 
v Badri ILR (1898)20 All 401, 407; Madhwa v Verikata ILR (1903)26 Mad 
662. Disting. Kutti v Madhava (1901)11 MLJ 186; Chimman v Bahadur ILR 
(1901)23 All 338; Khuda v Alim ILR (1904)27 All 313; Rama Krishna v 
Nekker (1917)33 MLJ 581. Cf. Baghelin v Mathura ILR (1882)4 All 430; see 
also Jafar v Ranjit ILR (1898)21 All 4. But see Siva v Subramanya ILR 
(1885)9 Mad 57, 60. If, therefore, under the terms of the deed the mortgagee 
is entitled to remain in possession until the principal amount and interest 
have been realised, no redemption can be effected without payment of the 
arrears. The money due under the lease may not as rent be a charge on 
the mortgaged property, but qua interest it is certainly a charge on it, and 
the mortgagee is entitled to hold the property as security, not only for his 
principal mortgage money but also for interest—Cf. Pokree v Pokree ILR 
(1897)21 Mad 32. It seems that in America a mortgagor, who has been 
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allowed to remain in possession under an agreement to pay a stipulated 
rent, may redeem without paying the rent due to the mortgagee. The reason 
given is that such an agreementis merely personal as the rentis not secured 
by the mortgage — Jones, 8 1120. Disting. Naraina v Shivu ILR (1918)41 
Mad 1043, where the mortgagee had obtained a decree for rent which was 
allowed to be barred by limitation. 


It is also obvious that a mortgagee with an attornment clause does not 
stand in the position of a mortgagee-in-possession as regards the mort- 
gagor [Harrison, Exp (1889)18 Ch D 127; Chunilal v Abdul Kasim AIR 1937 
Bom 483: 39 Bom LR 795], though as against subsequent incumbrancers, 
he may be called on to account on the footing of wilful default—Stockton 
Iron Furnace Co., Re (1878)10 Ch D 335 (CA): 48 LJ Ch 417: 40 LT 19: 
35 Digest (Repl) 453; Marsh v Green (1892)2 OB 330. But see Stanley v 
Grundy (1883)22 Ch D 478; 52 LJ Ch 248: 48 LT 106: 35 Digest (Repl) 453. 


(c) Mortgagee’s Liability to Account 

It may be useful to point out here that the liability to account as 
mortgagee-in-possession attaches only to a mortgagee who Knowingly 
enters into possession in that character, and not to one who receives the 
rents and profits in the honest belief that he has become the owner; as the 
analogy between a mortgagee and a bailiff, to which, according to Lord 
Westbury, the practice of charging the mortgagee with wilful default, owed 
its origin, cannot obviously be extended to a case where the mortgagee 
assumes possession, in good faith, under an adverse right to the mort- 
gagor— Parkinson v Hanbury 1867 LR 2 HL 1: 36 LJ Ch 292: 16 LT 243: 
20 Digest (Repl) 295; disting. Neesom v Clarkson (1842)2 Hare 163. Thus 
a mortgagee in Bombay under a mortgage made before the decision in 
Ramji v Chinto[1 Bom HC 199], who has entered on possession in the belief 
that this right has become absolute, will not be charged as mortgagee-in- 
possession—Anaadrav v Ravji (1864)2 Bom HC 214; Ramji v Chinto (1864)1 
Bom HC 199; Ramshet v Pandhari (1871)8 Bom HC acj 236; cf. Smyth v 
Simpson (1850)7 Moore PC 205. 


And this leads us to remark that owing to the exceptional severity with 
which a mortgagee-in-possession is treated in taking the accounts, the 
court is very slow to decide that such possession has been taken, and will 
only do so, when itis satisfied that the mortgagee had no reasonable ground 
for believing himself entitled to take the rents and profits in any other 
capacity— Gaskell v Gosling (1896)1 OB 669, 691 (CA): 65 LJ QB 435: 74 
LT 674: 12 TLR 335; rev. sub nom. Gosling v Gaskel 1897 AC 575 (HL): 
1895-9 All ER Rep 300. 

1. Mortgagee setting up hostile title —On the other hand, if the 


mortgagee fraudulently denies his character as such, he cannot afterwards 
turn round and claim the privileges of a mortgagee, albeit such privileges 
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are not very substantial. Though, therefore, a mortgagee-in-possession 
may not ordinarily be chargeable with interest on his receipts, he will lose 
this immunity, if he dishonestly sets up a hostile title. In Incorporated Society 
v Richards ((1841)1 Dru & War 258, 334: 35 Digest (Repl) 732], the Lord 
Chancellor said: ‘This is a peculiar case, and cannot be treated as the 
ordinary case between mortgagee and mortgagor. Here you set up a title 
adverse to the owner and when a creditor denies his character as such and 
claims as owner, | cannot allow him to fall back on his original character 
of creditor, as if he had never departed from it. | will never allow, who has 
put the owner at arm's length, to turn round, when defeated, and claim all 
the benefits attached to the character of a fair creditor—Cf. National Bank 
of Australasia v United Co. (1879)4 App Cas 391 (PC): 48 LJ PC 50: 40 
LT 697: 35 Digest (Repl) 426. 


2. Mortgagee’s non-accountability.—It is hardly necessary to state 
that a mortgagee is not bound to account for any profits received by him 
out of the mortgaged property, if they were received in an altogether 
different character. Thus in Blennerhassett v Day [(1812)2 Ba 8 Be 104, 
125: 31(1) Digest (Reissue) 526], where a mortgagee took possession 
under a forfeiture and kept it without any complaint for a number of years, 
it was held that he was not accountable as mortgagee-in-possession. So, 
where the collector, farmed the estate to the mortgagee-in-possession 
because he paid up certain arrears of revenue which fell due before the 
mortgage, it was held that he was not bound to render any account to the 
mortgagor during the period of his possession as farmer—Karamut v Imdad 
1852 SD NWP 7; disting. Khadim v Sheomunog 1854 SD NWP 164. 
Similarly a mortgagee cannot be charged as in possession if he enters as 
lessee of the property—Page v Linwood (1837)4 Cl & F 399 (HL): 35 Digest 
(Repl) 451. But if a mortgagee originally in possession as a tenant continues 
in occupation after the expiration of the term of his tenancy, he will be treated 
as a mortgagee-in-possession and not as a tenant holding over after the 
determination of the tenancy—Jones, § 1118; cf. Bishop v Sharp (1704)2 
Vern 469: 35 Digest (Repl) 452, where the guardian of an infant, who took 
an assignment of a mortgage on the infant's estate, was held liable to 
account not as guardian, but as mortgagee-in-possession. 


It is also doubtful whether the mortgagee can enter upon possession 
merely as the mortgagor's agent, so as to be free as between himself and 
a subsequent incumbrancer from liability to account as mortgagee-in- 
possession—WMckinley's Estate, in re 1853 Ir R 7 Eq 467. Where a lessee 
of the mortgaged premises, who has been paying his rent to the mortgagee, 
acquires the equity of redemption, the mortgagee does not necessarily 
cease to be chargeable as a mortgagee-in-possession — Mahomed v 
Mahomed (1864)1 WR 201. 


As a corollary to the rule that a mortgagee accounts only for profits 
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received by him in that character, an incumbrancer, who has validly 
acguired the eguity of redemption, after entering into possession, is liable 
to account so far.as a subseguent mortgagee is concerned, only for the 
rents and profits, if any, received by him while in possession as mort- 
gagee—Jones, 8 1118. But see Muthammal v Razu ILR (1917)41 Mad 513, 
525; cf. Syed Ibrahim v Arumugathayee ILR (1912)38 Mad 18. So where 
the mortgagee has acquired the interest of a tenant for life, he does not 
account as a mortgagee-in-possession though he is bound to keep down 
the interest out of the rents—Whitbread v Smith (1854)3 DeG M&G 727: 
23 LJ Ch 611: 35 Digest (Repl) 451; cf. Kensington v Bouverie (1855)7 DeG 
M&G 156 (HL): 1843-60 All ER Rep 304; cf. Earl of Clarendon v Barham 
(1842)1 Y&C 689. 


A mortgagee, however, who enters into possession under a defective 
decree for foreclosure will be accountable for the rents and profits as 
mortgagee-in-possession—Jones, § 1118; Pingrey, § 2113; cf. Raja 
Papamma v Vira (1896)23 IA 32: ILR 19 Mad 249; Shib v Kali ILR (1903)30 
Cal 463: 7 CWN 532; cf. Nilkant v Joynedin (1867)7 WR 30. See also Jaijit 
v Govind ILR (1884)6 All 303; disting. Parkinson v Hanbury 1867 LR 2 HL 
1: 36 LJ Ch 292: 16 LT 243: 20 Digest (Repl) 295. A purchaser under an 
imperfect decree for sale must also account for the rents and profits if, owing 
to the absence of any necessary party, the sale operated merely as an 
assignment of the mortgage. But if the sale effected a transfer of the 
mortgagor's estate though subject to incumbrances, the purchaser would 
not be liable to account as mortgagee-in-possession because he would 
then stand in the place of the owner—Jones, 88 1118, 1118A, 1395; 
Pingrey, 8 2113; disting. Umes v Zahur ILR (1890)18 Cal 164. But see 
Muthammal v Razu ILR (1917)41 Mad 513. 


3. Assignee's position.—Now we will consider the liabilities of a 
mortgagee-in-possession after he has assigned the mortgage, premising 
that it is settled law that he may transfer his rights to a third person by way 
of assignment, without the assent of the mortgagor—Chinnayya v 
Chidambaram ILR (1880)2 Mad 212. 


It is said in a very old English case, that if a mortgagee-in-possession 
assigns over his mortgage without the assent of the mortgagor, he is bound 
to answer the profits both before and after the assignment, for he is under 
a trust to answer the profits of the pledge and it is a breach of trust to assign 
such pledge to a person who is insolvent—1-Eq Ca Abr 328. And in a case 
from Australia, their Lordships of the Privy Council accepted this view of 
the law, holding that a mortgagee is accountable not merely for his actual 
receipts while in possession of the property, but also for whatever is 
received by 'those to whom he transfers possession, under an arrangement 
which is inoperative to transfer the title to the property and is in derogation 
of the rights of the mortgagor— National Bank of Australasia v United Co. 
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(1879)4 App Cas 391 (PC): 48 LJ PC 50: 40 LT 697: 35 Digest (Repl) 426. 
But this rule does not apply when the mortgagee gives up possession to 
one of several mortgagors who redeems the mortgage [Maharaj v Byjnath 
1860 SD NWP 215], nor when the transfer is made under an order of court— 
Hall v Heward (1886)32 Ch D 430 (CA): 55 LJ Ch 604: 54 LT 810: 35 Digest 
(Rep!) 399; cf. Hinde v Blake (1841)11 LJ Ch 26: 35 Digest (Repl) 722. 


It must not, however, be thought that no liability to account attaches to 
the assignee of the mortgage. ‘An assignee’, says Jones, ‘stands in the 
place of his assignor in respect to the account, whether he be an assignee 
of the mortgage or of the equity of redemption. The mortgagee’s liability to 
account to the mortgagor for the rents and profits therefore attaches to the 
assignee’—Jones, § 1119; disting. Byjnath v Hyder 1852 SD NWP 436. In 
India, also, it has been held that when a mortgagee transfers his security 
to any person, the assingee succeeds to all the liabilities as well as the rights 
of the mortgagee—Hossein v Ram 1863 SD NWP 192. Thus, the purchaser 
of the rights of the mortgagee in a portion of the mortgaged estate has been 
held liable for the whole amount which was found due to the mortgagor, 
his possession being treated as that of a ‘partner in a joint estate’—/shree 
v Ragoo 1865 SD NWP 61. But where a sub-mortgagee was in possession 
of a part of the estate, it was held that as he was not a party to the original 
mortgage, he could be called upon to account for the profits received by 
him only in respect of the portion sub-mortgaged to him during the 
subsistence of his sub-mortgage—Joyprokash v Ragoo 1865 SD NWP 59; 
cf. Byjnath v Hyder 1852 SD NWP 436, where a sub-mortgagee was held 
not liable for injury to the mortgaged property committed before his entry. 


4. Nature of liability 


(1) Trusteeship.—The provision of sec. 76 of the Transfer of Property 
Act, which deals with the liabilities of mortgagee-in-possession, states that 
the first duty of the mortgagee is to manage the property as a person of 
ordinary prudence would manage his own estate. This enactment only 
formulates a well-established rule, for though it is true that a mortgagee- 
in-possession is not a trustee for the mortgagor, he is stil! bound to act as 
a prudent owner and will be liable to account for any damage done to the 
property, as by pulling down buildings [Sandon v Hooper(1843)6 Beav 246: 
14 LJ Ch 120], or cutting down trees [Withrington v Bankes (1670) Sel Ca 
in Ch 31] in an improper manner. And in one case a mortgagee-in- 
possession of leaseholds was charged for permitting the forfeiture of a 
lease by reason of a breach of a covenant to complete buildings on the 
demised land— Perry v Walker (1855)1 Jur NS 746: (1855)3 Eq Rep 721: 
24 LJ Ch 319: 35 Digest (Repl) 465; cf. National Bank of Australasia v United 
Co. (1879)4 App Cas 391 (PC): 48 LJ PC 50: 40 LT 697: 35 Digest (Rep!) 
| 426; Taylor v Moslyn (1886)33 Ch D 226, 234 (CA): 55 LJ Ch 893: 55 LT 
zal a aa 665. A mortgagee-in-possession, it was said, is bound 
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to preserve the mortgaged property; and it cannot be a proper mode of 
dealing with it to allow the leasehold to be forfeited because he does not 
choose to observe the covenants in the lease. 


(2) Agricultural holding.—Similarly the mortgagee of an agricultural 
holding will be liable if he is guilty of gross mismanagement in the cultivation 
of the land, though he is only bound to cultivate the ordinary crop which 
the land is capable of yielding— Girjoji v Keshav (1864)2 Bom HC 211, the 
headnote of which is incorrect; cf. Wragg v Denham (1836)2 Y&C Ex R 117: 
6 LJ Ex 38: 35 Digest (Repl) 423. The mortgagee will also be liable, if he 
allows a stranger to deal with the mortgaged property to the injury of the 
mortgagor—Hood v Easton (1856)2 Giff 692: 27 LT OS 295: 2 Jur NS 729: 
4 WR 575, doubted on appeal, 2 Jur (NS) 917: 4 WR 786: 35 Digest (Repl) 
421. But no injunction will be granted against a mortgagee to stay waste, 
where it is committed by other persons under an alleged custom and without 
his permission—Anon (1823)1 LJ Ch 119. 


(3) Wilful waste.—it may be observed in passing that clause (e) of sec. 
76 of the Transfer of Property Act expressly forbids wilful waste by the 
mortgagee, but it was hardly necessary for the legislature to add that the 
mortgagee must not commit any act which is destructive or permanently 
injurious to the property, because no man of ordinary prudence, the pattern 
held up for the imitation of the mortgagee, deals in such a wanton manner 
with his own property—For a case under this clause see Lachmi v Jethu 
ILR (1894)16 All 386. 


Acts like cutting of timber and clearing the ground for purposes of 
improvement or taking protective works to prevent silting of the mortgaged 
fields caused by water channel cannot constitute waste—Velayudhan 
Narayanan v Krishna Sankaran AIR 1960 Ker 298. But if the trees existed 
on the mortgaged land from before the mortgage, the mortgagor will have 
the right to value the trees cut—Chandi v Thomman AIR 1951 Tr-Co 109. 
But while the mortgagee is forbidden to comit ruinous acts he is not liable 
for the losses caused by accident or vis major, e.g. loss of the mortgaged 
premises by accidental fire— Venkateswara v Kesava Chetti 2 Mad 187. 
Further held in this case that the mortgagee is not only not liable for the 
loss, but is, on the other hand, entitled to get an additional security from 
the mortgagor and in default to recover the mortgage money. 


(4) Mines and guarries.—it should be mentioned here that a large 
number of cases have clustered in England round the working of mines and 
guarries by mortgagees-in-possession, in which a distinction is made 
between new and open mines. In the case of open mines, the law 
undoubtedly is that the mortgagee has the right to work them. But he cannot 
be called upon to speculate by making a large outlay, however likely it may 
be that they will be improved by the expenditure; for the mortgagee cannot 
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be required to incur hazard in an adventure or to risk his fortune in a 
speculation, the benefit of which must ultimately be reaped by the 
mortgagor. And in no case he is bound to advance more than a prudent 
owner would spend—Rowe v Wood (1822)2 J&W 553: 1814-23 All ER Rep 
360; as to what is an open mine or quarry, see Elias v Snowdon Slate 
Quarries Co. (1879)4 App Cas 454 (HL): 48 LJ Ch 811: 41 LT 289: 28(2) 
Digest (Reissue) 1207. But so long as the property is not a deficient security, 
the mortgagee is not entitled to open new mines, and, if he does so, he will 
be charged with the gross receipts without any allowance for the expenses 
of working. If, however, the security is insufficient, the mortgagee is entitled 
to open new mines, though he must do so at his own risk, for the expenses 
would be charged only against the profits, and the surplus, if any, would 
go in reduction of the mortgage debt— Thorneycroft v Crockett (1848)16 
Sim 445: 35 Digest (Repl) 727; Millett v Davey (1862)31 Beav 470: 32 LJ 
Ch 122: 7 LT 551: 35 Digest (Repl) 461. But he would be liable to account 
in such case only for the profits or royalty, and not for the value of the 
minerals raised or even for damage done to the surface, if it is the 
unavoidable consequence of working the mine and is not wantonly or 
improperly committed— Millett v Davey (1862)31 Beav 470: 32 LJ Ch 122: 
7 LT 551: 35 Digest (Repl) 461. For the law in England on the subject, see 
Bainbridge on Mines, pp. 32-38. 


(5) Letting premises.— It is hardly necessary to add that a mortgagee, 
who has properly let the premises to a tenant, is not accountable for damage 
done to the estate without his knowledge—Jones, 8 1123. But where the 
same persons were the lessees as well as mortgagees of a mine and they 
granted an underlease, authorising the underlessees to work certain pillars 
from which they had no right to take away any coal either as lessees or 
mortgagees, it was held that they were chargeable with the value of the coal 
removed by the underlessees just as much as if they had received it 
themselves, and as the coal had been won wrongfully, the mortgagees were 
not allowed the expense of severing it from the mine—Taylor v Mostyn 
(1886)33 Ch D 226. 


The proposition here laid down that a mortgagee is bound to account 
for the rent at which the premises were let when he took possession, unless 
the contrary is shewn by him, is embodied in a very old Chancery case— 
Blocklock v Barnes 1623 Sel Ca Ch 53. This rule, however, must be applied 
with great caution in India, where so much depends on personal gualities, 
and where a change of management and possession may cause a falling 
off of receipts. An estimate of a preceding rental is not, therefore, always 
a proper measure of actual receipts, nor can a charge of wilful default be 
based on such an estimate, as the mortgagee is not an assurer of the 
continuation of the same rate of profit which his mortgagor was able to 
raise—Mukhum v Kishen (1868)12 MIA 157, 193: 2 BLR PC 44: 11 WR 
PC 14. 





Accounting between Mortgagor and Mortgagee 683 


It must, however, be admitted that there is a large number of cases in 
the books which show that the mortgagee will be generally held answerable 
for the whole of the rents shown in the rent-roll of the estate, in the absence 
of any satisfactory explanation why he was unable to realise any portion 
of such rents. In the case of Hurbuns v Petam [1854 SD NWP 371; cf. 
Hashman v Oomrao 1864 SD NWP 337, 353, where the mortgagee was 
held liable for rents which had been realised forcibly by a stranger during 
the mutiny; Runjeet v Dhookhin 1858 SD 1847; Jhojjo v Haruck 1860 SD 
Vol. |, 639: but see Anund v Gopal 1862 SD 57; cf. Hur v Kali 1852 SD NWP 
831: Muhammad v Karamat ILR (1889)12 All 301. See also Banarsi v Ram 
(1903)30 IA 66: ILR 25 All 287. It should be noticed that a mortgagee-in- 
possession must collect the rents directly from the tenants, and cannot farm 
the property, though this might be in every way an advantageous arrange- 
ment—Sheo v Soorja 1852 SD 1137; Byi v Ram 1864 SD NWP 140; but 
see Maharaj v Syud 1852 SD NWP 248, 250; disting. Saunders v Khooman 
1853 SD NWP 692; Ram v Juggat 1857 SD 1513] the court observed: ‘The 
principal Sudder Ameen has correctly made the jamabundeeor gross rental 
the basis of the account. It is the business of the mortgagee to realise the 
rents, and he is allowed 10% on the collections, in addition to the legal rate 
of interest on his debt on account of the trouble and responsibility involved 
in this duty. It is only on a special plea that the balance accrued from 
circumstances beyond his control that he can be allowed to deduct 
outstanding arrears; ordinary balances must be held to be covered by the 
allowance of 10% given for the trouble of collecting. No circumstances have 
been alleged by the appellant in this case which can entitle him to have 
the asserted balance of rent thrown out of the account’ There are other 
cases to the same effect which seem practically to treat the mortgagee- 
in-possession as an insurer, a fixed percentage on the collections being 
allowed to him on account of his trouble and risk—Sheo v Bunsee 1843 
SD NWP 266; Heera v Sahoo 1853 SD NWP 564; Chokey v Kalian 1854 
SD NWP 159; Booniad v Deen 1854 SD NWP 201; Wazeer v Jog 1854 SD 
NWP 465; Khyulee v Ram 1855 SD NWP 51; Abbas v Sahib 1855 SD NWP 
355; Dildar v Hur 1856 SD NWP 388; Gukul v Hur 1861 SD NWP 397; 
Mohun v Bunsee 1859 SD NWP 303. But see Banarasi v Ram (1903)30 
IA 66: ILR 25 All 287, though the question in this case turned upon the 
construction of an obscure mortgage deed. The practice, however, savours 
too much of what is known as the rule of thumb to satisfy lawyers at the 
present day. 


Be this as it may, the mortgagor is certainly entitled to credit for every 
sum realised by the mortgagee out of the mortgaged property as the latter 
cannot be heard to say that any of his receipts were illegal, provided that 
they are entered in his accounts—Nuwul v Syed 1852 SD NWP 248; disting. 
Shujaet v Dutram 1853 SD NWP 178. But though the mortgagor cannot 
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go into proof of payments illegally realised which are not admitted by the 
mortgagee, as, for instance, sums derived from unauthorised market tolls. 
he should be credited with the rent of the land occupied by the market— 
Radha 1846 Rep Summary cases. 


(6) Liability for involuntary waste.—The liability of a mortgagee-in- 
possession for involuntary waste raises a more difficult question. In Wragg 
v Denham [(1836)2 Y&C Ex R 117:6 LJ Ex 38: 35 Digest (Repl) 423], where 
the liability of a mortgagee for deterioration of the mortgaged premises was 
discussed, Alderson, B, in giving the judgment of the court, said: ‘It is clear 
that a mortgagee ought not to be charged with deterioration arising in the 
ordinary way, by reason of houses and buildings of a perishable nature 
decaying by time which was the case in Anstruther There the mortgagee 
was in possession of the premises for forty years, and during so long atime 
the decay would naturally take place even supposing the premises to be 
repaired in the meantime in the ordinary way. | think, also, that a mortgagee 
ought not to be charged exactly with the same degree of care as a man 
is supposed to take who keeps possession of his own property. But if there 
be gross negligence, by which the property is deteriorated in value, the 
mortgagee who is in possession is trustee for the mortgagor to that extent, 
that he ought to be made responsible for that deterioration during the time 
of his possession. It is not necessary to go the length of showing fraud in 
the mortgagee, gross negligence is sufficient— Wragg v Denham (1836)2 
Y&C Ex R 117, 121, 122: 6 LJ Ex 38: 35 Digest (Repl) 423; cf. Batchelor 
v Middleton (1847)6 Hare 75: 8 LT OS 513: 32 Digest (Rep!) 556; see also 
Jones, § 1126. 


In another case, it was said that a mortgagee is not bound to keep up 
buildings in as good repair as he found them, if the length of time will account 
for their being worse— Russel v Smithies (1796)1 Anst 96. The Transfer of 
Property Act, however, seems to insist on a higher standard, for it says that 
the mortgagee must manage the property as if it was his own: but the words 
must not be read too literally. 


Now let us discuss the next duty of the mortgagee. He must, the Act says, 
use his best endeavours to collect the rents and profits of the mortgaged 
property, and this would seem to be in accordance with the law in England 
on the subject, where the mortgagee accounts not only for what has been 
actually received by him, but also for what he might have received, but for 
his wilful default— Parkinson v Hanbury 1867 LR 2 HL 1: 36 LJ Ch 292: 16 
LT 243: 20 Digest (Repl) 295; cf. Mayer v Murray (1878)8 Ch D 424: 47 LJ 
Ch 605: 26 WR 690: 35 Digest (Repl) 723. 


A mortgagee is not entitled to act in a manner detrimental to the 
mortgagor's interests such as by giving a lease which may enable the tenant 
to acquire permanent or occupancy rights in the land, thereby jeopardising 
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the mortgagor's right to get khas possession. Such an act will fall within sub- 
clause (e) of this section—Mahabir v Harbans AIR 1952 SC 205. 


(a) Liability for wilful default. —n Kensington (Lord) v Bouverie 
[(1855)7 DeG MAG 134, 157: 1843-60 All ER Rep 304; cf. Choti v Kalka 
(1875)7 All HC 100], Lord Justice Turner says: ‘A mortgagee, when he 
enters into possession of the mortgaged estate, enters for the purpose of 
recovering both his principal and interest, and the estate being, in the eye 
of this court, a security only for money, the court requires him to be diligent 
in realising the amount which is due, in order that he may restore the estate 
to the mortgagor, who, in the view of this court, is entitled to it. It is part of 
his contract that he should do so. And it seems that a mortgagee-in- 
possession will be liable for the gross negligence of an agent employed by 
him for the purpose of collecting the rents, although proper care was taken 
in the selection of such agent—Jones, § 1123; cf. Union Bank of London 
v Ingram (1880)16 Ch D 53 (CA): 50 LJ Ch 74: 43 LT 659: 35 Digest (Repl) 
741: Noyes v Pollock (1884)32 Ch D 53. Where the collections of an estate, 
a share of which is in mortgage, are made by the joint servants of all the 
owners, it is not enough for the mortgagee to prove the proportionate share 
actually received by him on account of his fractional share. It is his duty to 
see not only that all assets are realised and brought to account, but also 
that the expenses are regulated with care and he is expected to exercise 
caution and vigilance—Ali Reza v Tarasoonderee (1865)2 WR 150. 


But a mortgagee is not bound to take any particular trouble to make the 
most of anothers property, nor can the mortgagor lie by without giving 
notice; and afterwards charge the mortgagee with the effect of his own 
negligence. Thus, if he knows that the estate is underlet, he ought to give 
notice to the mortgagee and ‘afford his advice and aid’ for the purpose of 
making the estate as productive as possible. In other words, the mortgagor 
cannot keep quiet and seek afterwards by way of ‘penal enquiry’ to charge 
the mortgagee with the effect of his own negligence—Hughes v Williams 
(1806)12 Ves 493: 35 Digest (Repl) 723; Brandon v Brandon (1862)10 WR 
287: 35 Digest (Repl) 724; Millet v Davey (1862)31 Beav 470: 32 LJ Ch 122: 
7 LT 551: 35 Digest (Repl) 461. The mortgagee is not a fortiori bound to 
embark upon doubtful litigation with third persons, as was laid down ina 
case in which a mortgagee-in-possession distrained certain carriages and 
horses which were standing at livery on the mortgaged premises, but which 
he subsequently gave up to the owners who threatened him with legal 
proceedings—Cocks v Gray (1857)1 Giff 77. Horses and carriages in a 
livery stable were not then protected under the law. 


And this leads us to the conclusion that the mere fact that a mortgagee- 
in-possession brought an action for rent which proved abortive will not 
establish a case of wilful default. Thus, where a mortgagee brought an 
action for rent which was afterwards withdrawn owing to a technical 
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difficulty, the plaintiff undertaking not to bring any other action for the rent, 
but not releasing his claim to such rent, it was held that the mortgagee could 
not be charged with the rent which he had failed to recover—Burke v 
O’Connor (1855)4 Ir Ch R 418: 35 Digest (Repl) 724. But the mortgagee 
was not allowed credit in the account between him and the mortgagor for 
the costs of the action, as it had failed by reason of his own neglect. 


The case of a mortgagee seems to be the one sole exception in the 
English law to the rule, that an order directing ‘wilful default’ must be based 
upon a distinct allegation to that effect in the pleadings. The practice seems 
to be a legacy from the past, when a usurer was regarded as a sort of legal 
Ishmael not entitled to the benefit even of the settled rules of pleading. It 
may be added that it is not even necessary for the mortgagor to give any 
evidence of wilful default at the trial in order to entitle himself to an enquiry— 
Mayer v Murray (1878)8 Ch D 424: 47 LJ Ch 605: 26 WR 690: 35 Digest 
(Repl) 723; but see Mukhun v Kishen (1868)12 MIA 157, 192. But the burden 
of proving that he made the most of the mortgaged property while in 
posession does not rest on the mortgagee, as it is for the mortgagor to 
establish a case of wilful default — Metcalf v Campion (1828)1 Moll 238: 35 
Digest (Repl) 724; Brandon v Brandon (1862)10 WR 287: 35 Digest (Repl) 
724. 


(b) Wilful default to render account.—A mortgagee who goes into 
possession of the mortgaged property, and thereby excludes the mortgagor 
from control of it, is bound to account to the mortgagee, not only for the rents 
and profits which he actually receives, but also for the rents and profits 
which, but for his wilful default or neglect, he might have received. The 
mortgagee accounts on the same footing to all persons interested in the 
equity of redemption, and remains liable- to account notwithstanding that 
he has assigned the mortgage [Hinde v Blake (1841)11 LJ Ch 26; Hall v 
Heward (1886)32 Ch D 430 CA], unless he has assigned it under court 
order—Hall v Heward, supra. The rule as to the footing on which accounts 
are to be taken is based on the principle that, as the property is only a 
secuirty for the money, the mortgagee must be diligent in realising the 
amount due in order that he may restore the property to the mortgagor— 
Lord Kensington v Bouverie (1855)7 De GM&G 134. See also discussion 
under the next heading. 


(c) Wilful defau/t.—The term ‘wilful default’ is not a term of art. As 
explained by Bowen, LJ, in /n re Young and Harston's Contract [(1885)31 
Ch D 168, 174; cf. Bennett v Stone (1902)1 Ch 226: (1903)1 Ch 509], 
'default' is a purely relative term and, therefore, hard to define. It means 
nothing more, nothing less, than not doing what is reasonable under the 
circumstances. It would be equally difficult to define the other word ‘wilful’. 
It implies nothing blameable, but merely that the person of whose action 
the expression is used is a free agent and that what has been done, arises 
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from the spontaneous action of his will. It would, therefore, be idle to attempt 
to define ‘wilful’ so as to apply to every conceivable event. But in Courts 
of Equity, ‘wilful default’ has been almost raised to the dignity of a term of 
art, though its true import has been rather obscured than elucidated by the 
numerous cases which have accumulated round it and which are thus 
summed up in Fishers Mortgage: ‘The mortgagee is not usually required 
to account for more than he has received, of according to the actual value 
of the land, unless it can be proved that but for his gross default, 
mismanagement or fraud he might have received more. Such may be 
evidenced by his refusal or removal of a sufficient tenant, who offered or 
paid a certain rent; his refusal or combination with the tenant to receive the 
rent, or to take out execution on a judgment in ejectment or his making an 
improper use of his security, by suffering the mortgagor himself to take the 
profits to the prejudice of his other creditors or where he is bankrupt, of his 
trustee. But in these cases the proof must be distinct. The mortgagor is not 
suffered to bring in the mortgagee, and ask him how much rent he could 
have got when in possession, not to involve him in a minute enquiry, whether 
some person was ready, unknown to him, to have given more rent for the 
estate, and the mortgagee may even be excused for refusing a higher offer 
from a sufficient person; as if the tenant-in-possession be in arrear; and by 
removing him the arrear might have been lost. And it is the duty of the 
mortgagor, if he has the opportunity, to give notice to the mortgagee that 
the estate can be made, and to assist him in making it, more productive, 
which, if he omits to do, and lie by, making no objection to the mortgagee’s 
proceedings, he cannot afterwards charge him with mismanagement. 
Therefore, a mortgagee-in-possession of a block of residential flats who 
managed them (without negligence) at a loss was allowed such loss in his 
accounts. The mortgagee-in-possession accounts for rent, after the rate 
which has been reserved. But if fraud or wilful default be shown by the other 
party, it will be for the mortgagee to prove that no tenant offered or could 
be had with reasonable diligence. An act to prevent the letting, to which the 
mortgagor was a party, will be an answer to the charge of wilful default. The 
price at which the mortgagor proves the estate to have been let, whilst in 
the hands of the mortgagee, will be taken to be the rate at which it was let 
during the whole time of his possession unless he shows the contrary’— 
Fisher §§ 1769, 1770. 


5. Collateral contract.—it should be noticed here that a mortgagee is 
not a trustee and he is, therefore, at liberty to make a profit out of a collateral 
contract, though he does so by virtue of his position as mortgagee. Thus, 
a mortgagee should not be charged with the profit made by the sale of beer 
to the tenants of the mortgaged premises because such profits are in no 
sense derived out of the mortgaged property—White v City of London 
Brewery Co. (1888)39 Ch D 559; aff. 42 Ch D 237. Cf. Robertson v Norris 
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(1859)1 Giff 428; disting. Gubbins v Creed (1804)2 Sch & Lef 214; 
Cloughley v Jameson (1871)13 Ir LR 471. At the same time, if a mortgagee 
lets the premises with a restriction that the tenant should take his supply 
of beer entirely from him, he must account for such additional rent as might 
have been got by him, if the subject-matter of the security had been let 
without any restriction; for a tenancy subject to such an obligation must 
obviously be of less value than one which is free— White v City of London 
Brewery Co. (1888)39 Ch D 559. 


6. Mortgagee cultivating lands himself.—if the mortgagee-in-posses- 
sion instead of letting the lands to tenants cultivates it himself, he is not liable 
to account for his profits from farming the land, but only for such profits as 
he would have received, if he had let the land to a tenant, and so in the 
case of any other benefit derived by him from the land. A mortgagee-in- 
personal-possession is thus chargeable only with an occupation rent—see 
sec. 76(h) of the Transfer of Property Act. Cf. Rughoo v Baraik (1867)7 WR 
244; see also Marshall v Cane (1824)3 LJ OS Ch 57: 35 Digest (Repl) 729; 
Bhagerath v Mulik 1853 SD NWP 107; Boonaid v Deendyal 1854 SD NWP 
201, 208; Dabee v Pursun 1862 SD NWP 108; Sumbul v Dulthummun 1864 
SD NWP 117; Chowharja v Mahomed 1864 SD NWP 518; Sidnee v Lulloo 
1862 SD NWP 62; cf. Trimleston (Lord) v Hamill (1810)1 Ba 8 Be 377, 385: 
35 Digest (Repl) 716; Marriot v Anchor Reversionary Co. (1861)3 De GF&J 
177, 193: 30 LJ Ch 571: 4 LT 590: 42 Digest (Repl) 652; Jones, 8 1122; 
Pingrey, S 2109. Disting. Prabhakar v Pandurang (1875)12 Bom HC 88, 
where a mortgagee, who had planted trees on the mortgaged land, was 
directed to account for the net profits arising from the trees, only a moderate 
rate of interest, 6% being allowed on the capital invested by him. This would 
undoubtedly include occupation by a servant. Where, however, the mort- 
gagee is not in occupation himself, it must be shown that the person in actual 
occupation was let in under such circumstances as would place him in the 
legal relation of a servant to the mortgagee, and it would not be sufficient 
to show that he was let in merely as a licensee. It does not, however, follow 
that mortgagee may not be liable as for wilful default— Shepard v Jones 
(1882)21 Ch D 469 (CA): 47 LT 604: 31 WR 308: 35 Digest (Repl) 726; cf. 
Trulock v Robey (1846)15 Sim 265, on app. (1847)2 Ph 395: 32 Digest 
(Repl) 556. 

7. Mortgagor receiving profits.—Let us now deal with the rights and 
liabilities of the mortgagee when he allows the profits to be received by the 
mortgagor instead of receiving them himself. The rule of English law on the 
subject is thus stated by Fisher as the result of the authorities: ‘After 
receiving notice of a later mortgage, the mortgagee-in-possession be- 
comes liable to account to the later incumbrancer for so much of the surplus 
rent as he has paid to the mortgagor or his representatives; but so long as 
the mortgagee-in-possession was without notice, the later mortgagee 
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cannot call upon him or the mortgagor for an account of the bygone rents— 
Fisher & Lightwood’s Law of Mortgage, 9th Ed., p. 621. 


And this rule was applied to Indian mortgages by the Privy Council in 
an appeal from the Bombay Sudder Dewany. In this case, the mortgage 
deed, after stating that a certain village and house were mortgaged for a 
certain Sum, went on to Say: ‘The profit of this money is settled for twelve 
annas (75%) on these conditions that the holders of the mortgage are to 
receive in redemption the whole of the produce of the said village, about 
Rs. 3,000 or Rs. 3,200, and after allowing for interest, the remainder will 
go for the purpose of liquidating the principal, and they shall continue so 
to receive and appropriate the annual produce until the whole of their 
demand be liquidated. The risk of collecting the income and of any 
deficiency in the revenue is upon our heads, that is the mortgagors’: and 
we do further declare that the holders of the said mortgage shall station 
a mehta or clerk of their own in the said village, for the purpose of making 
the collections; and we, the mortgagors, so long as this property remains 
in mortgage, do agree to give him a monthly salary of Rs. 5 and his daily 
food so long as we can afford to do so’ It seems that the mortgagee 
continued in possession under this deed for a short time, but afterwards 
allowed the mortgagors to receive the rents and profits. In execution of a 
decree obtained by the plaintiff against the mortgagors, the property was 
subsequently placed under attachment, when the mortgagee for the first 
time had notice of the plaintiff's claim. 


In discussing the respective rights of the parties, the Privy Council 
observed: ‘Now, the question will be, in what way the mortgagee’s rights 
are affected by this conduct; and that will depend, first upon the construction 
of the instrument itself. If this is a binding contract, — binding between him 
and the mortgagors, — binding him to apply the rents and profits to the 
payment of the debt, he might be considered as having forfeited his right 
to payment in consequence of having allowed the mortgagors themselves 
to take possession of the rents and profits during some of the years during 
which the mehta was in possession. But their Lordships are of opinion that 
that is not the true construction of the deed, but that it is merely a power 
to satisfy himself, just as an English mortgagee may, by taking possession 
of the rents and profits of the estate; and if an English mortgagee chooses 
to forgo the benefit of receiving the rents and profits, and permits the 
mortgagor to take them, it would have no effect as between him and the 
mortgagor; he would have a full right to recover his debt by reason of the 
mortgage. The only effect would be, while some subsequent incumbrancer 
came in, and he had notice of that claim. In that case the rule and law in 
England would be that if, after notice, he permits the mortgagor to receive 
the rents and profits, he exposes himself to the claim of the second 
incumbrancer; and that is the principle which their Lordships think ought 


G:M— 44 





690 Law of Mortgage 


to be applied to the present case—Jugjeewan v Ram (1841)2 MIA 487: 6 
WR PC 10: cf. Coppring v Cooke (1684)1 Vern 270; Archdeacon v Bowes 
1756 M'cle 165; Parker v Calcraft (1821)6 Madd 11. A fortiori, if the 
mortgagee makes any payment to the mortgagor after he has notice that 
the equity of redemption has been purchased by a third person, he will not 
be allowed such payment in account—VJaijit v Gobind ILR (1884)6 All 303. 


Where the transaction is a usufructuary mortgage or an anomalous 
mortgage, in the circumstances of the case, there will not be any difference 
in the matter of rendition of accounts, for in the ultimate analysis it is the 
true construction of the relevant terms of the document which would afford 
an answer to the question raised. Sec. 76(g) imposes a liability on a 
mortgagee to keep full and accurate accounts supported by vouchers. So, 
too, he is under a Statutory liability under clause (h) to debit the net profits 
of the mortgaged property in deduction of the amount due from him from 
time to time on account of interest and where such receipts exceed any 
interest due, in reduction and discharge of the mortgage money and to pay 
the surpius, if any, to the mortgagor. Therefore, every mortgagee in 
possession is bound to keep clear, full and accurate accounts and to render 
the accounts to the mortgagor in the manner prescribed in clause (h)— 
Ramdhan Puri v Bankey Bihari AIR 1958 SC 941. A Full Bench of Kerala 
High Court has held that a mortgagor can demand accounts from the 
mrotgagee even after his remedy by way redemption has become barred 
by statute — K.R Muhammad v Maya Devi AIR 1971 Ker 290 (FB). 


8. Payment of public charges and rents.—One of the first duties of 
the mortgagee-in-possession is the payment of all public charges, and also 
the rent, if the mortgaged property is a leasehold; though the words ‘any 
arears of rent in default of payment of which the property may be summarily 
sold’, in clause (c), sec. 76, which have been evidently borrowed from some 
old decisions of the Calcutta Sudder Dewany are likely to create not a little 
difficulty, which could have been easily avoided. It should be noticed that 
though the mortgagor may compel the application of the rents to the 
payment of a paramount charge as being a fund held in trust for that 
purpose, a third person, who has been obliged to pay off any such charge, 
cannot directly claim to be reimbursed by the mortgagee—Bonner v 
Tottenhom, etc. Society (1899)1 QB 161 (CA): 1895-9 All ER Rep 549. It 
follows that, if the mortgagee-in-possesion makes default and the estate 
is leased out to a farmer, he will be liable for any loss sustained by the 
mortgagor—Sheo v Bunsee 1845 SD NWP 266; Juggut v Kasim 1848 SD 
NWP 417; Din v Imdad 1852 SD NWP 7. And in one case, it was held that 
a mortgagee-in-possession of a portion of an undivided estate is bound to 
pay up an arrear of revenue due on another portion, and if he does not do 
so and the entire estate is then farmed by the collector to him, he must 
account as mortgagee-in-possession for the profits of the farm—Khadim 
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v Sheo 1854 SD NWP 164; cf. Wujeed v Jugmohon 1854 SD NWP 465, 
where no interest was allowed during the time the estate was in farm toa 
third party. But this is surely adding a new terror to the entry by the 
mortgagee into the mortgaged premises; for it would seem that the 
mortgagee of a share, who pays the whole of a paramount charge for the 
purpose of preserving his security, cannot charge against the mortgagor 
more than the amount for which the latter was liable as between himself 
and his co-sharers—Jones, 8 1134; cf. Anund v Soobul 1857 SD 1195. 


9. Making repairs.—The mortgagee is also bound to make all neces- 
Sary repairs to the mortgaged. premises out of the income. In the case of 
Jogendra v Rajnarain [(1868)9 WR 488; cf. Lakshman v Hari ILR (1880)4 
Bom 584]. Justice Kemp observed: ‘Under the law as administered in this 
country, a mortgagee-in-possession is in the position of a trustee. The 
mortgagee must use the mortgaged premises as liable to become the 
property of the mortgagor, and must not do anything to diminish the security 
upon which the money was lent. In this case, the mortgaged property was 
a thatched house. To allow it to fall out of repair and to become uninhab- 
itable, would have been diminishing the value of the security on which the 
money was advanced, and preventing the mortgagor from paying off the 
debt from the usufruct. It is the bounden duty of the mortgagee-in- 
possession to keep the premises in necessary repair, and he will be allowed 
to charge for the same with interest—See also Ameer v Ram NWPHC 
(1867)2 Agra 187; Manchursa v Kamrunnissa (1868)5 Bom HC acj 109; 
Raghu v Anaji (1868)5 Bom HC acj 116; Jamal v Mahomed 1874 Bom PJ 
7; Bulaji v Nana 1881 Bom PJ 195, a case of repairing wells; Sakharam 
v Amtha ILR (1889)14 Bom 28. It has been held in England that a 
mortgagee-out-of-possession cannot expend money in repairs so as to 
charge it against a second mortgagee — White v Metcalf (1903)2 Ch 567: 
72 LJ Ch 712: 89 LT 164: 39 Digest (Repl) 83. But the proposition that it 
is the duty of the mortgagee-in-possession to keep the mortgaged premises 
in repair, reguires one gualification. The mortgagee is not and never was 
bound to make any outlay even in necessary repairs, unless there is a 
surplus left after deducting the interest from the net income—Sec. 76, 
clause (d), Transfer of Property Act. Cf. Richards v Morgan (1753)4 Y&C 
570, Appdx; White v Metcaff (1903)2 Ch 567: 72 LJ Ch 712: 89 LT 164: 39 
Digest (Repl) 83. The property may deteriorate by lapse of time, or even 
owing to want of repair, but the mortgagee will not be held answerable 
except where the repairs could be done out of the income, after deducting 
the outgoings and the interest due to him; for the mortgagee is not bound 
to increase his debt by laying out additional money on the mortgaged 
premises, nor he is bound to make complete repairs altogether out of 
proposition to the value of the estate or to his own interest in it— Godfrey 
v Watson (1747)3 Atk 517: 35 Digest (Repl) 727. A usufructuary mortgagee 
is not bound to make repairs — Sec. 77, Transfer of Property Act. 
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(d) Mortgagee Bound to Keep Accurate Accounts 


1. Contents of accounts.—The mortgagee is also bound under the law 
to keep accurate accounts of all sums received and spent by him as 
mortgagee, and to give the mortgagor, at any time at his request and cost, 
copies of his accounts as well as of the vouchers by which they are 
supported—Sec. 76(g). These accounts must be full and complete. In 
Noyes v Pollock ((1885)30 Ch D 336 (CA): 55 LJ Ch 54: 53 LT 430: 33 WR 
787: 35 Digest (Repl) 722] which was an action for redemption, the 
mortgagees brought in an account purporting to show their receipts in 
respect of the rents and profits of the mortgaged estate, but which, in fact, 
only showed certain lump sums received by them from their agent. It was 
held that the account was insufficient, as the mortgagees were bound to 
deliver an account showing not only what they had received from their 
agent, but what the agent had received from the tenants. It was said that 
the agent was dead, and the mortgagees could not obtain such account 
without bringing an action, but this was held not to relieve them from 
rendering a full account. 


In Goloke Chunder v Mohun Lall ((1866)5 WR 271, 276. Cf. Soobdan 
v Baksh Ali 1850 SD NWP 244: 2 BLR PC 55; Shagesta v Muthra 1862 
SD NWP 146; Ram v Kundon 1864 WR 177; Amee v Ram (1866)5 WR 53: 
Mukunda v Goluak (1868)9 WR 572; Kundon v Kashi ILR (1 902)26 Bom 
263: 4 Bom LR 42], Phear, J, also points out that the account must set forth 
what the mortgagee has realised, from what portions of the mortgaged 
property, in what terms or periods, with what loss and gain on the several 
assets, with what necessary reductions, and what remains then as the net 
profits which can be taken as actual realisations towards liquidating the sum 
due under the mortgage transaction. The mortgagee is also bound when 
he is called upon by interrogatories in an action for redemption to set out 
in his answer such particulars as will sufficiently show the state of the 
account, what is due to him and what securities he holds for his debts — 
West of England Bank v Nicholls (1844)6 Jur (NS) 613; Elmer v Creasy 
(1873)9 Ch App 69: 43 LJ Ch 166: 29 LT 632: 18 Digest (Reissue) 201. 


2. Failure to perform duties.—If the mortgagee fails to perform any of 
the duties which the law imposes upon him, he will be debited when the 
usual accounts are taken, with any loss sustained by the mortgagor [Sec. 
76, Transfer of Property Act; Shiva v Jaru ILR (1891)15 Mad 290: Raghu 
v Ashraf ILR (1879)2 All 252, which was decided before the Transfer of 
Property Act, is no longer, if it ever was, law. This section, it has been said, 
provides a cumulative remedy — Sivachidambara v Kamatchi ILR (1909)33 
Mad 71. It may be noted that a receiver will not be appointed adversely to 
a mortgagee-in-possession for acts of mismanagement if he swears that 
even 6d. is due to him; the only remedy of the mortgagor is to redeem and 
charge the mortgagee on taking the accounts — Rowe v Wood (1822)2 J&W 
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553: 1814-23 All ER Rep 360]; and it seems that this may be done, if a 
sufficient case is made out, at any time before the foreclosure becomes 
absolute. In Taylor v Mostyn [(1886)33 Ch D 226 (CA): 55 LJ Ch 893: 55 
LT 651: 35 Digest (Repl) 665; Ramunni v Shanker ILR (1884)10 Mad 367], 
it was discovered long after the judgment directing the accounts in an action 
of foreclosure that the mines which were comprised in the mortgage had 
been flooded. An application was made by the mortgagor under the 
judgment, as it stood, for an enquiry with reference to the flooding, and 
seeking to charge the mortgagees with injury caused to the mine. But 
though the application was wrong in form and somewhat late, the court was 
of opinion that the foreclosure should not be made absolute, if the 
mortgagors could establish a prima facie case for an enquiry. The mort- 
gagee will be debited not only with the profits actually received by him but 
also with the profits which he could have realised for negligence and 
carelessness — Ratan Devi v Sher Singh 1929 ALJ 217: AIR 1929 All 260. 


3. Rights of mortgagee-in-possession.—Let us now pass from the 
liabilities to the rights of mortgagee-in-possession, which are defined in sec. 
72 of the Transfer of Property Act, an enactment which must not be read 
as negativing by implication the right of a mortgagee-not-in-possession to 
make payments for any of the purposes mentioned in the section, with the 
obvious exception of that mentioned in clause (a), [clause (a) has since 
been omitted by the Act of 1929], and to add them to his security— Nagendra 
Chunder v Kaminee 11 MDA 241 (PC). The Bombay High Court aiso held 
that the section could not be taken to imply that a mortgagee not in 
possession had no similar right to charge the mortgaged property for 
payment made by him in relation to the security and to add the amount to 
the original loan. Itis true that the principle on which salvage liens are based 
is not generally recognised by Indian courts, but an exception has always 
been made in favour of payments made by a mortgagee for the protection 
of his security —Perianna v Marudainayagam ILR (1899)22 Mad 332, 336; 
Upendra v Tara ILR (1903)30 Cal 794; Rakhohari v Bipra ILR (1904)31 Cal 
975. But allowance will be made for payments by a mortgagee in receipt 
of the rents and profits which would not be admitted in the case of a 
mortgagee who has not taken possession. 


Section 72, like sec. 69 of the Contract Act, is paced upon the fiction 
of an implied request by the mortgagor—Aam Tahal Singh v Biseswar 23 
WR 305 (PC); Chedilal v Bhagwan Das 11 All 234. It will not, however, apply 
if the parties enter into a contract to the contrary. 


A mortgagee-in-possession can manage the mortgaged property as a 
man of ordinary prudence as if it was his own. And the mortgagee’s acts, 
if done prudently, are binding on the mortgagor even after the redemption 
of mortgage. A mortgagee-in-possession steps into the shoes of the 
mortgagor and becomes entitled to all the rights of the mortgagor and the 
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only right left with the mortgagor is the right of redemption—S.B. Abdul 
Azeez v M. Muniyappa Setly (1988)4 SCC 727; Sri Panch Nagar Parakh 
v Nandsaur AIR 1999 SC 3071. In this case the mortgagor was Phukhta 
Maurasi tenant. Held that the mortgagee would acquire tenancy rights as 
Phukhta Maurasi tenant as the mortgage deed provided that whatever right 
the mortgagor had in the mortgaged land would vest in the mortgagee 


The question whether the expenditure was ‘necessary’ is one of fact— 
Kadir Moidin v Nepean 26 Cal 1 (PC); Jagannath v Jagjiban AIR 1925 Oudh 
429. 


The mortgagor and mortgagee may enter into an agreement in the 
mortgage-deed that a fixed sum shall be charged annually for expenses 
to be incurred by the mortgagee in possession for certain specified 
purposes—Chalikani Venkatarayanim v Zemindar of Tuni46 Mad 108 (113) 
(PC), 71 IC 1035: AIR 1923 PC 26; see also Md. Rahimtulla v Esmail AIR 
1924 PC 133 (135): 48 Bom 404: 51 IA 236: 80 IC 411. 


The proviso curtails the power of the mortgagee to make the expenses 
under clauses (b) and (c). Unless he gives notice to the mortgagor, the 
expenses will not be deemed to be ‘necessary’. 


(e) Costs 


1. Spending for proper management.—The mortgagee may spend 
such money as is necessary for the proper management of the estate 
including the collection of the rents and profits—section 72(a), Transfer of 
Property Act. Where the mortgagee in accordance with the custom of the 
country is liable to pay an outgoing tenant for crops in the ground, the 
mortgagor cannot claim the benefit of them without making an allowance 
to the mortgagee if he pays the tenant — Oxenham v Ellis (1854)18 Beav 
593: 35 Digest (Repl) 727. In India under the head of expenses of collection, 
a certain percentage on the gross collections is generally allowed to the 
mortgagee varying from 5% to 10%, a practice which seems to obtain also 
in some of the American States, where a mortgagee-in-possession is 
generally allowed a commission of 5% on the rents collected by him— 
Ruchpal v Shumsoodeen 1861 SD NWP 514. The wages of patwaris as 
well as of chowkidars are allowed in the North-West in addition to the 
hugtuhseel which is a percentage enjoyed by the mortgagee exclusively 
on account of contingent expenses and trouble of collection — Mool v 
Deokoower 1852 SD NWP 477; disting. Bhageruth v Mulik Riyazut 1853 
SD NWP 107. In one case, however, the court observed: ‘No item should 
be allowed to the mortgagee, which is not either admitted by the mortgagor, 
or supported by evidence of some sort. For instance, neither 10%, nor 5%, 
should be allowed for collection charges, but only so much as the expenses 
of collection actually amounted to, and if proper vouchers for this are not 
forthcoming, some evidence should be adduced sufficient to lead at least 
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to a reasonable estimate of what the expenses under this head probably 
were’—Brojo v Bhugobutty (1864)1 WR 133; Makund v Goluk (1868)9 WR 
572, 575; but see Rogho v Luchmi NWPHC (1866)1 Agra 132; disting. 
Mahomed v Noor 1862 SD NWP 200. 


The fixed percentage which is generally allowed to the mortgagee does 
not, however, include law expenses incurred bona fide in realising the rents 
[Saunders v Khooman 1853 SD NWP 692; Pokree v Pokree ILR (1897)21 
Mad 32: 7 MLJ 238, seems to be a case of very doubtful authority}, though 
such expenses may not be recovered from the mortgagor personally, where 
his liability is excluded by the terms of the deed. Thus, in Ganesh Dharnidhar 
v Keshavrav [ILR (1890)15 Bom 625], where the mortgage deed provided 
that the costs of any proceedings taken by the mortgagee for the purpose 
of realising the rents should be deducted from the revenues and the 
mortgage was found to be ultra vires, it was held that in the face of this 
express provision, no implied promise by the mortgagor to pay such 
expenses personally could be presumed. 


2. Costs for protecting security.—The mortgagee is also entitled to 
spend money for supporting the mortgagor's title to the property, as well 
as for establishing his own security against the mortgagor—section 72, 
clauses (c) and (a), Transfer of Property Act. And where the mortgagee in 
an action against a stranger has been only given party and party costs, the 
difference between such costs and solicitor and client costs will be allowed 
as charges and expenses [Lomax v Hide (1690)2 Vern 185: 35 Digest (Repl) 
776; Ramsden v Langley (1705)2 Vern 535: 35 Digest (Repl) 772; cf. Love, 
in re (1885)29 Ch D 348 (CA): 54 LJ Ch 816: 52 LT 398: 24 Digest (Repl) 
915, in which the right of a trustee to solicitor and client costs was 
recognised]; for a mortgagee is entitled to such costs as would indemnify 
him against any loss and not merely the costs which are ordinarily allowed 
as between party and party. 


3. Costs for perfecting title.—The mortgagee will also be entitled to 
the costs of perfecting his own title [National Provincial Bank of England 
v Games (1886)31 Ch D 582 (CA): 35 Digest (Repl) 750; cf. Pryce v Bury 
(1835)2 Drew 41: 38 Digest (Repl) 856; see also Lane v King 1799 Seton 
958n. But a mortgagee's solicitors costs of negotiating the loan and 
preparing the mortgage deed, though they become on completion of the 
transaction, a simple contract debt at common law due to the mortgagee 
by the mortgagor, cannot be added— Wales v Carr (1902)1 Ch 860: 71 LJ 
Ch 483: 86 LT 288: 35 Digest (Repl) 751] but not to the costs of maintaining 
his title to the security against a third party, when the result of the litigation 
cannot in any way affect the rights of persons interested in the eguity of 
redemption. If some litigious person, it has been said, chooses to contest 
the mortgagee’s title, that ought not to affect the rights of the mortgagor. 
It is the ordinary case of any one who has the misfortune to have dealings 
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with a litigious person who is unable to pay the costs occasioned by his 
conduct—Parker v Watkins 1859 John 133: 33 LT OS 270: 35 Digest (Repl) 
770; cf. Doe d. Holt v Roe (1830)6 Bing 447: 8 LJ OS CP 147: 21 Digest 
(Repl) 602; but see Ashburner, p. 308; Fisher, 88 1863, 1894. 


It may be noticed here that in England the mortgagee is entitled to all 
costs reasonably incurred by him in relation to the mortgage debt, no 
distinction being made between his position as a creditor and as a person 
holding a security. lf, therefore, he incurs any costs in enforcing his claim 
against a surety who has only given a promissory note, such costs will be 
chargeable against the mortgaged property. And the reason given is that 
whether he is trying to get his money from the mortgagor, or from a surety 
or out of the mortgaged property, he is equally trying to enforce his rights 
as a mortgagee—WNational Provincial Bank v Games (1886)31 Ch D 582 
(CA): 55 LJ Ch 576: 54 LT 696: 35 Digest (Repl) 750; cf. Detillin v Gale 
(1802)7 Ves 583, 585: 35 Digest (Rep!) 749; Dryden v Frost (1838)3 My! 
& Cr 670, 675: 1835-42 All ER Rep 390. But it seems the mortgagee will 
only be allowed such costs as have been reasonably incurred in relation 
to the mortgage debt since he became such — Fisher, § 1899; Robinson, 
p. 1191; Ashburner, p. 304; and see Wales v Carr (1902)1 Ch 680: 71 LJ 
Ch 483: 86 LT 288: 35 Digest (Repl) 751. 


But under the Transfer of Property Act the rights of the mortgagee are 
not so large, as he can only claim costs which properly fall under clauses 
(c) and (d) of sec. 72, and not as in England all charges and expenses 
incurred by him in connection with proceedings, whether by action or 
otherwise, to recover the mortgage debt either from the mortgagor or a third 
person. These costs are properly known as charges and expenses and 
should be distinguished from costs under secs. 86, 88 (now repealed) and 
94 of the Transfer of Property Act, for which see Chapter 10, post. 


4. Expenses for preserving property.—lt is hardly necessary to add 
that the mortgagee will be allowed in account any money spent by him for 
the preservation of the mortgaged property from forfeiture or destruction 
[sec. 72, clause (c), Transfer of Property Act] but not for preventing its sale 
by an unsecured creditor of the mortgagor—Seetul v Huzaree 1845 SD 
NWP 196. 


If the property in mortgage is a renewable leasehold, the mortgagee may 
renew the lease and add the money to his security—section 72, clause (e), 
Transfer of Property Act. But this provision in the Transfer of Property Act 
is likely to be a dead letter in India where renewable leases are very rare, 
if not altogether unknown. 


5. Insurance costs.—in the absence of any contract to the contrary, the 
mortgagee is also entitled to insure the mortgaged premises for an amount 
not exceeding two-thirds of the money, which would be required to restore 
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the property in case of total destruction, if no amount is expressly specified 
in the mortgage deed, and he may add the premiums to his security. The 
mortgagee, however, may not effect an insurance, when the mortgagor 
insures to the amount in which the mortgagee is entitled to do so—section 
72 of Transfer of Property Act; cf. Sakharam v Amtherdevji ILR (1889)14 
Bom 28. 


The proportion of two-thirds has been fixed upon because mortgagees 
seldom lend more than two-thirds of the value of the property which is given 
as security. But clause (f) of sec. 76 of the Act requires the mortgagee to 
apply any money which he may receive on a policy of insurance in 
reinstating the property, and if he fails to do so, he may be debited with such 
loss as may be sustained by the mortgagor. But how the mortgagee can 
be expected to discharge this duty when he receives two-thirds only of the 
value of the property, is a puzzle. The fact that a similar provision is found 
in the English Conveyancing Act from which this section has been 
borrowed, almost word for word, may account for its finding a place in the 
Indian Act, but cannot help us in solving the difficulty. 


An unauthorised insurance by a mortgagee-in-possession cannot give 
him any rights against the mortgagor, as jt is in effect no more than an 
insurance by a tenant, the expense of which cannot be recovered from the 
landlord, or an insurance by a landlord the cost of which cannot be charged 
against the tenant—Dobson v Land (1850)8 Hare 216: (1850)4 DeG 8 S 
575: 35 Digest (Repl) 689; Bellamy v Brickenden (1861)2 J&H 137: 29 
Digest (Repl) 454; but see Scholefield v Lockwood (1847)9 Jur (NS) 738. 


6. English law stated.—The provisions of sec. 72 of the Transfer of 
Property Act which allow the mortgagee to add his payments to the principal 
money have been borrowed from the English law which is very clearly stated 
in Fisher: 'The mortgagee will be allowed rnoneys paid for the redemption 
of land-tax, and for the renewing of leases upon which the estate is held, 
though there be no covenant by the mortgagor to renew; as well as what 
he has expended for the preservation of the estate, as for head rent, or in 
preserving the property from deterioration, or in supporting the mortgagor's 
title to the estate where it has been impeached, or otherwise doing what 
is essential to protect the mortgagor's title, or to make his own title good 
against the mortgagor, at law or in eguity, or in taking out administration 
to the mortgagor to secure himself in case he were defeated at law. Money 
laid out in perfecting the mortgagee’s title, as in payment of the fines and 
fees upon admission to copyholds and costs of procuring an (necessary) 
Act of Parliament will also be allowed to the mortgagee, and so will 
premiums due to an insurance office (being mortgagees) which the 
mortgagor has agreed but failed to pay'—Fisher, § 1775. 


But though the mortgagee is entitled to claim these moneys for his 





698 Law of Mortgage 


reimbursement, they do not, strictly speaking, constitute any part of the 
principal or interest due on his security. Where, therefore, the total amount 
recoverable under a mortgage was limited to £ 900, it was held that the 
proviso did not apply to payments of rent or insurance which the mortgagor 
was bound to reimburse to the mortgagee— White v City of London Brewery 
Co. (1888)39 Ch D 559: (1889)42 Ch D 237. 


It only remains to add that a mortgagee is bound to account for his gross 
receipts from the time when a proper tender is made, or in the case of a 
deposit of the mortgage money from the earliest moment when he could 
have withdrawn it—section 76, Transfer of Property Act; cf. Asima v 
Ahumdee 1854 SD NWP 1. 


7. Repairing cost.—Let us now deal with some controversial points. 
There is an idea, erroneous, under the Transfer of Property Act, that the 
mortgagee is not entitled to any allowance under the head of repairs, except 
such as are absolutely necessary. It is thought that the mortgagee should 
merely preserve the estate in as good a condition as that in which he 
received it; and if he does more, he does so at his own risk. But surely the 
words of the Act ‘the due management of the property’ are wide enough 
to include all expenses which a prudent owner would incur for the profitable 
enjoyment of the land; as, for instance, money spentin repairing a well which 
has been rendered useless from natural causes [Durga v Naurang ILR 
(1895)17 All 282], or in constructing a substantial embankment in the place 
of an inferior structure for the better protection of the estate—Fakir v Umabai 
1884 Bom PJ 9. 


Of course, if a mortgagee chooses to speculate and spend money in 
the hope that he would be able to improve the property, he must do so at 
his own risk. But it would seriously hamper the mortgagee, and in the end 
might also be hurtful to the interests of the mortgagor himself, if the whole 
duty of the former was to restore the property merely in the condition in 
which it was, when he assumed possession. ‘I have no difficulty in saying’, 
observed the Master of the Rolls in Hardy v Reeves [(1799)4 Ves 466, 
479a], ‘that a mortgagee of a copyhold may pull down ruinous houses and 
build much better ones’; a remark the application of which is not confined 
to cottages on a copyhold. 


Rights and duties go hand in hand. If the rfiortgagee in possession is 
entitled to claim repairing cost, it is also his duty to make the necessary 
repairs. This he will do out of the surplus rents and profits. If he fails to make 
necessary repairs, the amount of the loss caused to the mortgagor by such 
non-repair is an item which must be considered in determining the accounts 
in settlement of the mortgage dues at the time of redemption—Shiva Devi 
v Jaru 15 Mad 290. He will be allowed the cost of proper and necessary 
repair, and he ought to do such repair as can be paid for out of the balance 
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of the rates after his interest has been paid, though he need not increase 
his debt by laying out large sums beyond the rents—Fisher & Lightwood 
on Mortgage, 9th Ed. p. 351. 


(1) Prior law.—it may be useful before proceeding further to say a few 
words on the previous state of the law on the subject; we may refer to it 
without offending against the canon laid down by their Lordships of the Privy 
Council in the case of Norendra v Kamal Bashini [(1896)23 IA 18: ILR 23 
Cal 503]. For what their Lordships deprecate in their judgment is the habit 
of wresting or supplementing the words of the legislature simply to avoid 
a change in the law as deduced from the previous authorities. But it is 
certainly lawful and permitted to resort to the former state of the law for the 
purpose of aiding in the construction of a statute of doubtful import [see 
the observations of Lord Herschell in Bank of England v Vaglino Brothers 
1891 AC 107, 144. See alsothe remarks of Chitty, J, in Budgett, in re(1894)2 
Ch 557-561, on amending Acts. It has, however, been said that there is no 
distinction between a codifying Act and an Act to amend and consolidate 
the law. To codify is to consolidate and to consolidate is almost always to 
amend more or less. The common form in the preambles of the Anglo-Indian 
Codes is ‘define and amend’ — 10 LOR 298], or one which like the Transfer 
of Property Act consists merely of a heap to dry inarticulate bones. ‘However 
much’, says Justice Holmes, ‘we may codify the law into a series of 
seemingly self-sufficient propositions, those propositions will be but a 
phase in a continuous growth. To understand their scope fully, to know how 
they will be dealt with by judges trained in the past which the law embodies, 
we must ourselves know something of that past. The history of what the 
law has been is necessary to the knowledge of what the law is'—The 
Common Law, p. 37.‘We no longer believe’, says Sir Courtenay Ilbert, ‘either 
in the practicability or in the desirability of a Code which shall be complete 
and self-sufficing, which shall absolve from the necessity of researches into 
the case law or statute law of the past. — Legislative Method, ps25: 


It is true a member of the Indian Civil Service, who happened at one 
time to fill a high judicial office, is reported to have said on one occasion 
that the whole law of mortgage was contained in the Transfer of Property 
Act, which must be now regarded as the sole repository of all the learning 
on the subject. But this remark, which reminds us of the famous dictum of 
the Caliph Omer, must have been made in haste by one to whom the reading 
of law, whether much or little, was a weariness of the flesh. 


(2) Allowance for substantial repairs.—As the law stood before the 
passing of the Transfer of Property Act, though a mortgagee was bound 
to make only necessary repairs, he was invariably allowed in taking the 
accounts for all substantial repairs providently made for the purpose of 
enabling him to realise the mortgage debt, as the refusal to make any such 
allowance might have condemned to sterility the very fund out of which the 
mortgagee was entitled to be paid. 
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In a case decided more than forty years ago, where the mortgaged 
premises had been accidentally destroyed, the mortgagee was allowed for 
expenses incurred in restoring them, though such expenses greatly 
exceeded the amount of the principal money secured by the mortgage 
(Mancharsha v Kamrunissa (1868)5 Bom HC acj 109; see also Ragho v 
Anaji (1868)5 Born HC acj 116; Sakharam v Amitha ILR (1889)14 Bom 28; 
cf. Ameer v Ram (1867)2 Agra HC 187]; and in giving judgment in that case 
which may be regarded as a classical authority on the subject in Indian 
reports, Sir Richard Couch cites with approval the law as it is laid down by 
Fisher in his work on Mortgages. ‘The mortgagee’, says that learned author, 
‘will be allowed for proper and necessary repairs, to the estate and if 
buildings are incomplete or become ruinous so as to be unfit for use, he 
may complete or pull them down, and rebuild for the preservation of his 
security. And the rebuilding or repairing may be done in an improved manner 
and more substantially than before, so that the works be done providently, 
and that no new or expensive buildings be erected for purposes different 
from those for which the former buildings were used; for the property when 
restored ought to be of the same nature as when the mortgagee received 
it; and if it be thus wholly, or in part, converted from its original purposes, 
the money expended will not be allowed to be charged upon it'—Fisher, 
§ 1781. 


Now in the face of the enactment that the mortgagee can claim an 
allowance for money spent by him for the due management of the 
property—section 72(a), the Transfer of Property Act has not made any 
charge in the law in this respect. For the term ‘due management implies 
management in the same way as a person of ordinary prudence would 
manage his own estate—section 76(a): But an owner, who does not venture 
to make an immediate outlay on permanent repairs, is not generally 
regarded as an ideally prudent man. One may recall Pope's couplet: 


‘Cutler saw tenants break and houses fall, 
For very want: he would not build a wail.’ 


(3) Necessary repair v Substantial repair.—Now the legislature, no 
doubt, occasionally does strange things, but it can hardly have intended 
to set up Cutler as a model to be’closely imitated by mortgagees in India. 
It should also be borne in mind that you cannot construct any general rule 
which should distinguish sharply between necessary and substantial 
repairs without assuming, what we know is not true, that they can always 
be marked off from one another, and the practical effect of any rule founded 
upon such a false assumption must necessarily be to paralyze the 
management of all estates in the possession of mortgagees. This is the 
reason why in America though mere improvements as a rule are not allowed 
for, a distinction is made in favour of permanent repairs, the mortgagee 
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being allowed to charge the cost of such repairs though they may amount 
to improvements, when they are reasonably necessary and beneficial to 
the estate; and the mere fact that the cost of the repairs exceeds the amount 
of the rents and profits is no objection to their allowance. And in one case, 
where the mortgaged property was a mill, the mortgagee was allowed the 
value of improved machinery in place of the old, on proof that it was 
necessary in order to run the mill in successful competition with other mills 
in the neighbourhood which contained such machinery—Jones, § 1129; 
Pingrey, §§ 2117, 20, 21. See also Bell and Dunn, pp. 152-4. 


And in a Madras case [Arunachella v Sithayi ILR (1896)19 Mad 327; 
Rupan v Champa ILR (1914)37 All 81: 13 All LJ 14; but see Nijalingappa 
v Chanbasawa ILR (1918)43 Bom 69: 20 Bom LR 895], the learned judges 
lay down broadly that unless the expenditure was necessary to preserve 
the property from destruction, no allowance whatever should be made to 
the mortgagee for his outlay. But this statement of the law is open to 
question. It appears from the report of the case that the mortgaged premises 
were badly in want of repairs and the tenants threatened to quit the house. 
The mortgagee requested that mortgagor to pay off the debt and take back 
the house; but the mortgagor said he had no money and did not want the 
house and that the mortgagee might, if she liked, repair it. The mortgagee 
thereupon effected some repairs, the nature of which is thus set out in the 
report. ‘The repairs effected are raising a wall, renewal of tiling, patting up 
a tiled verandah for thatched one, and buidling some pia/s for the protection 
of the house.’ The subordinate judge whose finding could not be questioned 
in second appeal [see the observations of Lord Davey in Kadir v Nepean 
(1898)25 IA 241: ILR 26 Cal 1] observed: ‘These repairs cannot be said 
to be either additions or improvements. Putting a tiled verandah in place 
of a thatched one may, in some circumstances, appear absolutely neces- 
sary for preservation of the house. There is no evidence that it was 
unnecessary for preservation.’ It was also found that the work done came 
more appropriately under the head of substantial repairs than of improve- 
ments or additions. But the learned judges of the High Court were 
nevertheless of opinion that the mortgagee was not entitled to the benefit 
of the expenditure, unless it was necessarily incurred for the preservation 
of the property—No reference is made in the judgment to sec. 72(a), 
Transfer of Property Act. 


8. Improvements 


(1) Cases discussed.—Still more open to criticism is the proposition 
that in the absence of a promise to pay, the mere acquiescence of the 
mortgagor was not sufficient to justify the mortgagee’s claim to add the 
money spent by him to his security. 


Improvements strictly so called, however, stand on a different footing, 





702 Law of Mortgage 


for, though bound to use reasonable means to preserve the estate from loss 
and injury, the mortgagee has no right to lay out money in increasing the 
value of the property in such a way as to make it impossible for the 
mortgagor with his means ever to redeem. This is termed ‘improving a 
mortgagor out of his estate’. At the same time, where lasting improvements 
have been made which were necessary and proper and which have added 
to the value of the premises, it would, in the words of their Lordships of the 
Privy Council, be ‘contrary to common justice’ to deprive the mortgagee of 
the benefit of the outlay, when the property is subsequently sold and fetches 
an increased price owing to such improvements—Henderson v Astwood 
1894 AC 150, 163 (PC): 6 R 450: 35 Digest (Repl) 566; Nijalingappa v 
Chanbasawa ILR (1918)43 Bom 69: 20 Bom LR 895, where it is said that 
the silence of the Transfer of Property Act does not deprive the mortgagee 
of this right. 


The subject has been discussed several times in England. In the leading 
case of Sandon v Hooper [(1843)6 Beav 246, 249: 12 LJ Ch 309; affm. 
(1844)14 LJ Ch 120: 35 Digest (Repl) 729], which is generally cited in favour 
of the mortgagor when the mortgagee claims allowance for improvements, 
Lord Langdale says: ‘Now, in this case it has also to be considered whether 
it is a matter of course to direct an enquiry whether any money has been 
laid out in lasting improvements. Many such enquiries have been directed 
where the fact of any money having been laid out has been proved and 
brought to the attention of the court. | quite agree with the argument that 
has been used on this occasion that it was not necessary for the defendant 
to prove the items of sums of money laid out in the permanent improvements 
alleged to have been made.’ Then the learned judge goes on to add: ‘He 
may have done something towards the improvement of the estate and if 
he had entered into any general proof without going into the items, it is very 
probable that the proof might have been such as would have induced the 
court to direct an enquiry upon the subject’ 


These observations, which expressly recognise the mortgagee’s right 
to claim an allowance for improvements, were cited with approval by Jessel, 
MR, in Shepard v Jones [(1882)21 Ch D 469, 476 (CA): 47 LT 604:31 WR 
308: 35 Digest (Repl) 726; cf. Trimleston (Lord) v Hamill (1810)1 Ba 8 Be 
377, 385: 35 Digest (Repl) 716; Powell v Trotter (1861)1 Dr & Sm 388: 4 
LT 45: 35 Digest (Repl) 729; Scholefield v Lockwood (1863)33 LJ Ch 106: 
9 LT 400: 27(1) Digest (Reissue) 172; Houghton v Sevenoaks etc. Co. 
(1884)33 WR 341: 1884 WN 243; Henderson v Astwood 1894 AC 150, 163 
(PC): 6 R 450: 35 Digest (Repl) 566; Nijalingappa v Chanbasawa ILR 
(1918)43 Bom 69: 20 Bom LR 895; see also Kadir v Nepean (1898)25 IA 
241: ILR 26 Cal 1, not decided under the Transfer of Property Act. But where 
the mortgagee went into possession in 1865, it was held that he was not 
entitled to get credit for improvements made on his own authority, unless 
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they were necessary for the protection of the property from destruction, 
forfeiture or sale — Kishori v Ganga (1895)22 IA 183: ILR 23 Cal 228, 232. 
The facts, however, are not very clearly stated in the report], where the 
learned judge remarks: ‘| have always understood the practice to be quite 
settled. If upon the hearing of a redemption suit the mortgagee, having 
charged in his pleadings that he has laid out money in lasting improvements, 
produces general evidence that he has laid out money in lasting improve- 
ments, — that is, produces evidence of the laying out of the money, and 
that the works are prima facie improvements — that is sufficient for an 
enquiry. If he proves more, that is, if he not only proves that he has laid out 
money in permanent works, but they are really improvements and have 
improved the property to the extent of the money laid out, he will then get 
not only an enquiry but an account of the sums laid out in the lasting 
improvements. But, of course, to get the account he must prove a good deal 
more than to get an enquiry. We have only to consider whether there was 
in this case proof of both those facts. There was not only general proof, but, 
as | understand, there was detailed proof as to the money laid out. There 
is no dispute about that. The money laid out was about £ 100: but was it 
proved generally and prima facie to be laid out in lasting improvements? 
Now it stands in this way: the money was laid out in boring for water. That 
was not at first productive, and then they laid out more money which was 
productive, and the quantity of water was largely increased. Whether or not 
that was an increase which added much to the saleable value of the 
property would be a matter for enquiry, but they did satisfy the two things 
laid down by Lord Langdale, namely, that they laid out money, and that the 
money was prima facie a lasting or permanent improvement. It was lasting 
and permanent, and it was prima facie an improvement: because it very 
much increased the quantity of the water in the well, whether we look on 
it as a brewery property or even as a property not used as a brewery, 
because it appears that a supply from the water company was no longer 
required. | think that is sufficient for enquiry even if there were no special 
circumstances in this case to distinguish if from the ordinary redemption 
suit. But there are very special circumstances in this case which | think 
distinguish it from an ordinary redemption suit which puts the right of the 
mortgagee to the enquiry upon higher grounds.’ 


Sir George Jessel then goes on to point out that the action was not for 
redemption but for an account from the mortgagee, who had exercised his 
power of sale, of the application of the proceeds and a claim for the balance. 
If the mortgagee had done something to the property at his own expense 
which increased its saleable value, it was plain, says the learned judge, on 
ordinary principles of justice, that that increase should not go into the pocket 
of the mortgagor without his paying the money which caused the increase. 
Of course, the mortgagor could not be made to pay more than the increase: 
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but to that extent in ordinary justice the mortgagee was entitled to say, ‘You 
shall not get that increased benefit caused by my outlay without paying for 
that outlay’ —Shepard v Jones (1882)21 Ch D 469, 476-8 (CA): 47 LT 604: 
31 WR 308: 35 Digest (Repl) 726. 


(2) Fisher’s summing up.—In a standard work on the Law of Mortgage, 
the conclusion suggested by the authorities in the English law is thus stated: 
‘The improvements must always be reasonable, having regard to the nature 
and value of the estate: for, if it were not so, a weapon would be put in the 
mortgagee’s hands with which he might greatly clog the right of redemption: 
which he has no right to make more expensive than is necessary to keep 
the estate in good repair and working order and to protect the title. And the 
mortgagee should inform the mortgagor as soon as possible of the 
necessity or the intention to incur extraordinary expenses. If he does so, 
and the mortgagor agrees expressly, or by acts which show consent or 
acquiescence, the mortgagee need not show that the outlay was reason- 
able; if the mortgagor does nothing, he will not be charged with an 
unreasonable outlay, merely because he had notice, nor on the other hand 
will the mortgagee lose his right to repayment for want of giving notice, 1i 
the improvement was reasonable and beneficial! —Fisher, 8 1783. 


(3) Coote's summary.—The cases on the subject are also reviewed in 
another well-known work on mortgages, and it is pointed out that the latter 
decisions are more favourable to the mortgagee than the other authorities. 
In Coote's Mortgage [p. 1232], the law is thus formulated: ‘Unless the 
sanction of the mortgagor had been obtained the mortgagee will not be 
allowed for substantial repairs, not being strictly necessary, or for improve- 
ments unless the value of the property has been increased thereby. Indeed, 
according to some older cases, even substantial improvements have been 
disallowed unless done with the consent of, or acquiesced in after notice 
by, the mortgagor. And a mortgagee can hardly be said to be safe in making 
improvements in mortgaged property without such consent or acquies- 
cence. But the tendency of later decisions appears to be more favourable 
to the mortgagee in this respect, and it has been laid down that prima facie 
a mortgagee, who has expended money in improvements, is entitled to an 
enquiry whether the outlay has increased the value of the property, and to 
be allowed such outlay so far as the value is proved to have been increased 
thereby. And where a mortgagee has raised the question of improvements 
made by him in his pleadings and supported it by evidence, and the 
mortgagor did not in his pleadings raise any objections to the claim the 
outlay was allowed.’ 


(4) Roman law.—The same problem, it is interesting to find, perplexed 
and divided the old Roman jurists, and the divergent opinions of two of the 
most eminent members of the order are thus summed up by Dr. Hunter: 
‘A question arises whether expenses not necessary but beneficial to the 





Accounting between Mortgagor and Mortgagee 705 


property ought to be allowed. Paul speaks generally of improvements [Paul, 
Sent 2, 13, 7], which would include beneficial expenditure (utiles empenoe), 
but Ulpian speaks with more hesitation—D, 13, 7, 25. He recommends a 
middie course to the judge on the one hand not to be too burdensome on 
the debtor: and on the other, not to be too fastidious in disallowing beneficial 
expenditure by the creditor. He puts two cases illustrative of his meaning. 
A creditor teaches slaves a handicraft or skilled work. If this was done with 
the consent of the debtor, of course, the expenditure must be allowed also, 
if the creditor only followed up what had already been begun. Necessary 
instructions must also be allowed, but further than that Ulpian was not 
inclined to go. The other case is somewhat different. A large forest or pasture 
is hypothecated by aman whois scarce able to pay the creditor; this creditor 
cultivates it, and makes it worth a great deal of money. Ulpain thought it was 
too hard that the debtor should thereby be improved out of his property'— 
Hunters Roman Law, p. 440. 


(5) American law.— it is rather a long step from the ancient law of Rome 
to the American law of our day, but as the topic has everywhere given rise 
to much controversy, no apology is necessary for inviting your attention to 
the law in America on the subject. The ordinary rule there is not to allow 
the mortgagee for any outlay made by him simply with the object of 
improving the estate. The mortgagee, it is said, has no right to increase the 
burden of redeeming the property, for his title is only a defeasible title; and 
if he chooses to improve the property, the improvements should enure to 
the benefit of the mortgagor on redemption, the mortgagee having in the 
meantime the use of them—Jones, §§ 1127, 1128; Hunter, p. 73. Such 
improvements may be of permanent benefit to the estate, and yet no 
allowance will be made for them, unless they were made with the consent 
of the mortgagor which, however, may be presumed from the mere fact that 
the mortgagor interposed no objection, though he knew that the improve- 
ments were in progress. 


We have seen that in the opinion of Ulpian, if a large forest is mortgaged 
by a person who is hardly able to pay the debt, the mortgagee cannot charge 
the mortgagor with the cost of reclaiming it: and this view generally pervails 
in America where there are large tracts of forest land inviting the ploughman. 


In Moore v Cable (Johnson, Ch (NY) 388; disting. Morrison v McLeod 
2 Ir Eq (NC) 108; Jones, § 1123], Kent, Chancellor said: ‘The next question 
is whether the defendant, standing in the place of the mortgagee, can be 
allowed for what the case states as improvements in clearing part of the 
land. Such an allowance appears to me to be unprecedented in the books, 
and it cannot be admitted consistently with the established principles. The 
defendant was in this case a volunteer. Instead of calling upon the debtor 
to repay the money or foreclosing the mortgage, he elected to enter upon 
uncultivated lands, and to execute acts of ownership by clearing a part. To 


G:M—-45 





706 Law of Mortgage 


make the allowance would be compelling the owner to have his lands 
cleared and to pay for clearing them, whether he consented to it or not. The 
precedent would be liable to abuse and would be increasing difficulties in 
the way of the riaht of redemption. Many a debtor may be able to redeem 
by refunding the debt and interest, but might not be able to redeem under 
the charge of paying for the beneficial improvements which the mortgagee 
had been able and willing to make. The English courts have always looked 
with jealousy at the demands of the mortgagee beyond the payment of his 
debt.’ 

(6) Position in India and Myanmar (formerly Burma).—The Transfer 
of Property Act which too, like the American law, does not seem to recognise 
the right of a mortgagee to charge for mere improvements, though the line 
dividing them from substantial repairs is sometimes rather thin—cf. sec. 63 
with sec. 72 of the Transfer of Property Act. This is stated with some 
hesitation, because it is not possible to say that a plausible argument at 
least in favour of the mortgagee may not be founded on the language of 
sec. 72(a), if the improvements are reasonable in their character and the 
expenditure on them is also reasonable in amount—Kadir v Nepean 
(1898)25 IA 241: ILR 26 Cal 1, 8; see Rupan v Champa ILR (1914)37 All 
81. 


(7) Mortgagee making improvements even after depositing of 
mortgage money by mortgagor in suit for redemption.—When the 
mortgage money is deposited with notice in terms of the decree, there 
would not remain any debt due from the mortgagor to the mortgagee and, 
therefore, the mortgage can no larger continue. In other words, on payment 
of the mortgage money or deposit before court by the mortgagor, the 
mortgage comes to an end. The mortgagee then loses his right to remain 
in possession of the mortgaged property. If he continues possession, that 
would be patently unlawful possession. If he makes any improvement of 
the mortgaged property after the mortgage comes to an end, he would not 
be entitled to claim the value of improvements—Chinnathampi Nadar v 
Ponnamma AIR 2004 Ker 123. 


(a) Waste lands.—Be this as it may, in India and Myanmar (formerly 
Burma) where grants of waste lands are made by the State subject to very 
stringent conditions in respect of their reclamation within a definite period, 
a mortgagee-in-possession is not only entitled to clear the land, but also 
may be said to be under an obligation to do so, as the grant might otherwise 
be forfeited. Thus, in the case of Kadir v Nepean [(1898)25 IA 241: ILR 26 
Cal 1, not, it should be noticed, decided under the Transfer of Property Act), 
the mortgagor was debited with the cost of reclaiming the property which 
amounted to a considerable sum. He was also charged with the cost of 
building a house for the use of the person who was managing the property, 
their Lordships observing that whether any improvement made by a 
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mortgagee-in-possession is reasonable in its character, and whether the 
expenditure on such improvement is reasonable in amount, are both 
questions of fact—see also Kishori v Ganga (1895)22 IA 183: ILR 23 Cal 
228; cf. Perry v Walker (1853)1 Jur (NS) 746: 35 Digest (Repl) 465. 


When the estate has been sold by the mortgagee, a good deal may be 
said in favour of his right to claim the benefit of improvements which have 
added to the saleable value of the property. But the Transfer of Property 
Act is silent on the point, and in the absence of all authority it is not desirous 
to rush in where even the most accomplished lawyer would fear to tread. 


(b) Mortgagor's assent.—n the maze of conflicting opinions which the 
controversy on the subject has called forth, one thing, however, is clear. 
Where the mortgagee gives the mortgagor notice of the proposed expen- 
diture, and the mortgagor either expressly or impliedly assents to it, the 
court would allow the mortgagee any money spent by him in permanent 
and substantial improvements: and this on general principles which have 
not been abrogated by the Transfer of Property Act. The dictum, therefore, 
of the Madras High Court that the mortgagee cannot claim the cost of 
improvements, unless the consent of the mortgagor amounted to a promise 
to reimburse the outlay is, it is submitted with deference, too narrow— 
Arunachella v Sithayi ILR (1896)19 Mad 327. It may be noticed that sec. 
63 does not require the express assent of the mortgagor, much less a 
promise, to reimburse the mortgagee. Cf. Collector of Aligarh v Bohra 1906 
AWN 150: 3 All LJ 435. 


(c) Summing up.—One remark may be made. The fear is sometimes 
expressed that the improvements may be too burdensome on the mort- 
gagor, but is more imaginary than real. People do not risk their money in 
an outlay on another man’s property, if the benefit of the expenditure is likely 
to be intercepted by the real owner, while the loss, should there be any, must 
fall on themselves. ‘Improving a mortgagor out of his estate’ therefore may 
be effective as an epigram, but is hardly convincing as an argument. All 
epigrammatic sayings, it has been truly said, seek sharpness of impression 
by excluding one side of the matter and exaggerating another. They should, 
therefore, be read as subject to all sorts of limitations and corrections, or 
we should miss the true lesson hived in them. But when a proposition is 
condensed in a pointed phrase or sentence we do not always closely 
examine it. And hence the words ‘improving a mortgagor out of his estate’ 
are repeated by many, who have not dipped into the report of Sandon v 
Hooper [(1843)6 Beav 246: 12 LJ Ch 309, affd. (1844)14 LJ Ch 120: 35 
Digest (Repl) 729] which would have supplied the necessary corrective. 


(8) Mortgagor to pay when.—lIt is hardly necessary to point out that 
the mortgagor can be called upon to pay only for unexhausted improve- 
ments, namely, for such improvements as enhance the value of the land 
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at the time of redemption. Where, therefore, the value of the improvements 
had diminished between the date of the preliminary decree and the final 
decree for redemption, it was held that the loss though it was not attributable 
to neglect on the part of the mortgagee, but to vis major, should fall on him 
and not on the mortgagor—Krishna v Srinivasa ILR (1896)20 Mad 124; 
citing Gubbins v Creed (1804)2 Sch 8 Lef 214, 225: 35 Digest (Rep!) 582. 
On the other hand, the mortgagee may claim a revaluation, if the value of 
the improvements has increased since the accounts were taken, and before 
the property is actually redeemed by the mortgagor—Ramunni v Shanku 
ILR (1384)10 Mad 367. 


(9) Accounting.—It should be added that, where the mortgagee-in- 
possession is not allowed to charge for improvements, he is not bound to 
account for any increased rents and profits which may be directly traced 
to such improvements—Jones, 8 1127. Thus, in an English case where the 
improvement was purely speculative the mortgagee was not allowed to add 
the expenditure to his security: but his right to deduct the money from the 
profits, if any, due to his outlay was not disputed—Bright v Campbell 
(1884)54 LJ Ch 1077 (CA): 53 LT 438: 35 Digest (Rep!) 726. On the other 
hand, if the mortgagee is allowed for the improvements, he is chargeable 
with the rent of the property in its improved condition, and not as it was 
before the improvement. Whatever controversy there may be as regards the 
right of the mortgagee to improve the estate at the expense of the 
mortgagor, no exception can be taken to this mode of taking the account. 


(10) Lease of mortgaged property.—The subject concerning lease of 
mortgaged property can be considered from different angles depending on 
the nature of lease and its duration. In England, before the Conveyancing 
Act, 1881, a mortgagor could not grant leases which were binding on the 
mortgagee—Corbett v Plowden 25 Ch D 678; Robbins v Whyte (1906)1 
KB 125]. Before the enactment of sec. 65A the question whether the 
mortgagor in possession had power to grant lease had to be determined 
with reference to the authority of the mortgagor as bailiff of agent of the 
mortgagee to deal with the mortgaged property in the usual course of 
management and not on the distinction between the English mortgage and 
a simple mortgage or on consideration germane to sec 66—Kamakshaya 
Narayan v Chohan Ram AIR 1952 SC 401. But sec. 65A, which has been 
inserted in the statute by Act XX of 1929, has conferred on the mortgagor 
while lawfully in possession, subject to some specified restriction, the 
power to lease. Validity of lease must be determined with reference to law 
as it stood before the enactment of sec. 65A—Mangru Mahato v Thakar 
Taraknathji AIR 1967 SC 1390. In the case of a lease granted by the 
mortgagor prior to the enactment of sec. 65A, out of the ordinary course 
of management, during the pendency of a suit for sale by the mortgagee, 
the lessee could apply for being joined as a party and ask for an opportunity 
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to redeem. But if he allowed the property to be sold in execution of the 
decree, he lost his right of redemption—Mangru Mahato, supra. Section 71 
of the Transfer of Property Act provides that “when the mortgaged property 
is lease, and the mortgagor obtains renewal of the lease, the mortgagee, 
in the absence of a contract to the contrary, shall for the purpose of the 
security, be entitled to the new lease”. The principle is that the renewed 
lease is treated as engrafted upon the old stock and is, therefore, subject 
to the same equities regarding foreclosure and redemption as the old lease. 
Clause (e) of sec. 72 lays down that a mortgagee may spend such money 
as is necessary, when the mortgaged property is a renewable leasehold. 
for the renewal of lease. 


The above aspects are altogether different from the question of letting 
out mortgaged property by the mortgagee is possession. Though not 
specifically stated in the statute, the settled legal position is that the 
mortgagee in possession can let out the mortgaged property, unless there 
is a contract to the contrary and such act of letting can be considered, having 
regard to the prevailing circumstances as a prudent act on the part of the 
mortgagee. On satisfaction of the said twin conditions, any tenancy created 
by and for the mortgagee would be construed as the tenancy created by 
and for the mortgage—Ram Chand v Randhir Singh (1994)6 SCC 552. 


Creation of lease by inducting lessee on the mortgaged property by the 
mortgagee in possession is very common in India. But can a mortgagee 
create a lease beyond the mortgage period? Subject to certain exceptions 
in respect of agricultural leases, the answer must be in the negative. 
Tenancy created by the landlord does not survive the termination of the 
mortgagee’s interest in the mortgaged property. 


In Mangru v Taraknathji [AIR 1967 SC 1390] the question was whether 
the mortgagor in possession had power to lease the mortgaged property. 
Held that the said question must be determined with reference to the 
authority of the mortgagor. 


(a) Renewal of lease.—Clause (e) of sec. 72 of the Transfer of Property 
Act provides that a mortgagee may spend such money as is necessary for 
the renewal of a lease where the mortgaged property is a renewable 
leasehold. In terms of clause (d) of sec. 65, there is no covenant by the 
mortgagor to renew the lease. But the mortgagee may do so in order to 
maintain his security, and if he pays a fine for the renewal he can add the 
amount to the mortgage money. 


(b) Position of mortgagee's tenant after redemption.—We have 
discussed how and when an agricultural lease granted by the mortgagee 
in possession may continue even after redemption of mortgage by the 
mortgagor. It would be profitable to consider the general law as regards the 
position of mortgagee's tenant after redemption. The legal position is that 
such a tenancy does not survive the termination of the mortgage. 
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The termination of the mortgagee’s interest terminates the relationship 
of landlord and tenant and, as such, the tenant cannot claim protection of 
Rent Control legislation—Sachalmal Parasram v Ratnabai AIR 1972 SC 
637; Ayyappan v Karthiayani AIR 1987 Ker 130, 131: 1986 Ker LT 336: 
(1986)1 Rent LR 276: (1986)1 Rent CR 536; K.C. Bhaskaran v Carona Shoe 
Co. Ltd. AIR 1987 Ker 132: 1987 Ker LJ 18: (1987)1 Ker LT 14; see also 
All India Film Corporation Ltd. v Raja Gyan Nath (1969)3 SCC 79: (1970)2 
SCR 581; Jadavji v Navnitbhai AIR 1987 SC 2146; Om Prakash v Ganga 
AIR 1988 SC 108: (1987)3 SCC 553; Puran Chand & Co. v Ganeshi AIR 
1988 Del 1 (FB); Hanuman v Mohan AIR 1988 SC 299. 


Where the lessee in possession of the suit property lent certain amount 
to the landlord on the security of the suit property which was mortgaged 
to him by the landlord and, on the expiry of the period of mortgage, a suit 
for redemption was filed by the landlord, it was held that the lease subsisted, 
though the parties entered into a new relationship of creditor and debtor 
on the security of the property already in possession of the lessee as a 
lessee. The mortgage was usufructuary in character, the possession being 
already with the lessee. He held the property both as a lessee and a 
mortgagee— Nemichand v Omkarlal AIR 1991 SC 2046; see also Nand Lal 
v Sukh Dev 1987 Supp SCC 87; Shah Mathuradas v Nagappa AIR 1976 
SC 1565; Gambangi v Behara AIR 1984 SC 1728. 


Held in Carona Shop Co. v K.C. Bhaskaran Nair AIR 1989 SC 1110 that 
mortgagee is not entitled to induct tenants who would continue beyond the 
term of existence of mortgage or who would be given rights even after expiry 
of mortgage. Following the ratio of this decision it has been held that in a 
situation as mentioned above, no relationship of landlord and tenant could 
exist between the tenant and the mortgagor and, as such, the tenant would 
not get the protection of Rent Act—Gopal Sharan v Radha Devi AIR 2004 
Raj 129. 


(f) Mortgagor's Outlay 

1. Claim to money spent.—lIt is settled law that a mortgagor cannot 
claim any allowance for money spent by him on the estate, as all outlay 
made by him enures to the benefit of the mortgagee—Langton v Langton 
(1855)7 DeG M&G 30, 41: 24 LU Ch 625: 3 WR 222: 35 Digest (Rep!) 775; 
Norris v Caledonian Insurance Co. 1869 LR 8 Eq 127: 35 Digest (Repl) 712; 
Saunders v Dunman (1878)7 Ch D 825: 47 LJ Ch 338: 38 LT 416: 35 Digest 
(Repl) 772; Falcke v Scottish Imperial Insurance Co. (1886)34 Ch D 234. 
Where, therefore, a prior mortgagee is in possession merely as transferee 
of the equity of redemption, he cannot make any claim for improvements 
against an intermediate incumbrancer. In this respect, he is in no better 
position than the mortgagor himself: and in one case where it was 
contended that the improvements should be presumed to have been made 
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by the purchaser in the character of mortgagee, and not as the owner of 
the equity of redemption, the court remarked that no such inference could 
be made, because it was not shown that the mortgagee was entitled to enter 
upon possession in that capacity —Rangayya v Partka ILR (1896)20 Mad 
120; see also Houghton v Sevenoaks Estate Co. (1884)33 WR 341; ci. 
Nowling v Abbot (1703)1 Vin Abr 185, Ca 8. The law will not also allow a 
second mortgagee to charge for improvements as against the first— 
Landowners West of England Co. v Ashford (1880)16 Ch D 411: 50 LJ Ch 
276: 44 LT 20: 35 Digest (Repl) 730. In the Code Napoleon, however, sums 
spent in improvements which give additional value to the land may be 
recovered from the mortgagee by third parties-in-possession of the 
mortgaged premises. On the other hand, they are liable for deteriorations 
proceeding from their acts or negligence — Art. 2175. In the case in which 
this was decided, Fry, J, said, no authority had been shown to him for the 
contrary proposition, and he was not going to make an inconvenient 
precedent for the first time. 


It may be stated here that a mortgagee does not under sec. 72 acguire 
an independent charge on the property for his advances. If therefore he 
releases his security, it cannot be revived so as to entitle him to a lien for 
such payment—Anandi v Dur ILR (1890)13 All 195. 


2. Personal liabiiity. —Let us now discuss the question of the personal 
liability of the mortgagor to pay expenses which have been properly 
incurred by a secured creditor in his character as mortgagee. In the English 
law, which has not as yet completely disengaged itself from the primitive 
notion of a mortgage as a redeemable sale, moneys spent by the 
mortgagee can only be added to the security, and in the absence of any 
agreementto that effect, are not personally recoverable from the mortgagor. 
For equity, which ultimately gave the mould to the present law of mortgage, 
was powerless to bind, though it could unloose. It will not, indeed, relieve 
the mortgagor except on the terms of his paying to the mortgagee in addition 
to the mortgage debt all charges properly incurred by him for the purpose 
of protecting his security. But it cannot compel the mortgagor to redeem 
against his will; the equity of redemption in the English law being in the 
nature of a privilege which the mortgagor, if he wishes to avail himself of 
it, can only buy at the price fixed by Courts of Equity, but which he is at liberty, 
if he chooses, to forgo. If, therefore, the mortgagor submits to be foreclosed, 
he cannot be compelled to pay the mortgagee any expenses which may 
have been incurred by him in maintaining a property which the mortgagor 
does not choose to claim. In a word, the mortgagee must take the property 
for better or for worse in satisfaction not only of the mortgage debt but also 
of his disbursements. It follows that a mortgagee must wait till he is ina 
position to call in the principal money—Burrowes v Molloy (1845)2 Jo & Lat 
521, 528: 8 | Eq R 482: 35 Digest (Repl) 589; Haywood v Gregg (1881)24 
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WR 157; cf. Ramsbottom v Wallis (1835)5 LJ (NS) Ch 92: 35 Digest (Rep!) 
401. 


All this is very clearly explained by Lord Justice Cotton in Ex parte 
Fewlings [1883)25 Ch D 338, 352], where in disallowing the mortgagee's 
claim to recover certain sums of money spent by him as a debt due from 
the mortgagor, the learned judge says: ‘No doubt if the debtor, in his 
character of mortgagor, claimed to redeem the mortgage, the court would 
not grant him that which originally was an indulgence, a departure from the 
Strict tenor of his legal right, without imposing upon him the condition of 
paying the mortgagee, not only that the debt which he had contracted to 
pay by his covenant, but any expenses which had been properly incurred 
by the mortgagee in his position as such. But that is an entirely different 
thing from saying that an action of debt could be maintained by the 
mortgagee against the mortgagor for those expenses. It is said that the 
mortgagee’s right in a redemption action is founded on an implied contract 
by the mortgagor to pay these costs, but | am of opinion there is no such 
contract, but as a condition of redemption a Court of Equity imposes on the 
mortgagor the terms of paying all costs properly incurred by the mortgagee 
for the purpose of protecting the estate or himself as mortgagee—see also 
Phene v Gillan (1845)5 Hare 1; cf. Brown v Price (1858)4 Jur (NS) 882]. 


The foregoing judgment discloses the large sedimentary formation 
which has been left in equity jurisprudence by the common law of England; 
if, indeed, it would not be more correct to say that the rules of equity are 
in the nature of an accretion which has gradually gathered round the 
common law as a nucleus. Owing to the adherence by the common law 
judges to the mere letter of the law which kills, the Chancellors were 
‘tempted to devise new ways to creep out of the lines of law and temper 
it with equity’. But, as stated in Chapter 1, they were obliged to innovate 
with great caution, and were not improbably themselves, in partial bondage 
to the notions which had been inherited from the common law. 


But it is difficult to see why on principle a mortgagee should not be able 
to sue the mortgagor personally for payments made by him for the purpose 
of protecting the estate [section 69 of the Contract Act, and see Bindu v 
Harendra ILR (1897)25 Cal 305; Gour, p. 1096], though it may be that a 
mortgagee, who has entered into the receipt of the rents and profits, can 
claim payment for his advances only in account with the mortgagor. Be this 
as it may, the rule will not hold good where a new charge not anticipated 
by the parties at the time of the mortgage and not, therefore, then taken 
into account has been imposed on the mortgaged property. Thus, in the 
case of a usufructuary mortgage where the rents and profits are to go in 
lieu of interest, an action may be brought at once by the mortgagee in 
respect of any money which he has been obliged to pay on account of an 
unexpected increase in the revenue—Nikka v Sulaiman ILR (1879)2 All 
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193.‘For it would be unreasonable’ in the words of the Allahabad High Court, 
‘to expect the mortgagee to make payment year after year for the 
mortgagors to be treated as mere supplements to the original loan.’ This 
view, it may be added, is not at all inconsistent with some cases in the 
Calcutta High Court which show, not that the mortgagee cannot bring such 
a suit, but that he will be allowed if he chooses, to add the payments to his 
security, and will not in the probable event of the mortgagor requiring no 
account of the receipts, be left only with a doubtful remedy by suit for the 
money which might be met by setting up the law of limitation as a defence— 
Nurjoon v Moozeer (1865)3 WR 6; Joy v Oorjahan (1865)3 WR 174; ci. 
Kamaya v Devapa ILR (1896)22 Bom 440; see also Janoji v Vyankatesh 
(1865)2 Bom HC acj 371; Girdhar v Bhola ILR (1880)10 All 611; Collector 
of Aligarh v Bohra (1906)3 All LJ 435; Nilawa v Krishnappa (1906)8 Bom 
LR 350; but see Wuheedun v Abooul 1852 SD 1063. But in one case it was 
held that the mortgagee has a right to call in his money immediately in such 
case; and if he does not do so, he will be presumed to have agreed to receive 
the diminished profits as his security, but the report is very meagre and not 
quite intelligible—Joy v Radha 1864 WR 227. 


3. Mortgagor’s right to recover.—On the other hand, it seems that a 
mortgagor, who pays land revenue which ought to have been paid by the 
mortgagee-in-possession, can sue the latter at once for the money paid by 
him and is not bound to treat it as a mere part payment of the mortgage 
debt, for which he would be entitled to claim credit only when the accounts 
are taken— Zarawar v Gholam 1864 SD NWP, Vol. Il, 13. In Krishnier v 
Arappuli [(1904)14 MLJ 488] where the additional revenue was paid by the 
mortgagor, the court expressed a doubt whether he could claim the money 
paid by him except in a suit to redeem. But the mortgagor cannot claim the 
benefit of a mere reduction in the revenue of the mortgaged estate, except 
when he seeks to redeem the mortgage. Thus, in one case where the 
revenue was reduced by the amount of an allowance in the nature of a 
pension which the mortgagor was entitled to receive out of the estate, it 
was held that the mortgagee was not bound to make over the amount of 
the difference annually to the mortgagor; though when an account came 
to be taken, the mortgagee must credit the debtor with the whole of the 
increased profits realised by hhm—Bhugwan v Jeetmull 1858 SD 795. 


(g) Mode of Taking Accounts 


Now let us discuss the mode of taking the accounts against the 
mortgagee-in-possession, only premising that though under special cir- 
cumstances a mortgagor, who has given a zuripeshgi, may be entitled to 
claim an account notwithstanding that the term of the lease has not expired 
[Ram v Madhub (1864)1 WR 144; Rajah v Broughton (1875)24 WR 275; 
Nursingh v Lukputty ILR (1879)5 Cal 333; see also Booth v Ramdeen 1854 
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SD NWP 522: Unnian v Rama ILR (1884)8 Mad 415; disting. Bhubhootee 
v Bheem 19 Jan 1847 SD NWP 8; Roufun v Sheik Majum 1850 SD 205; 
cf. Hood v Easton (1856)2 Jur (NS) 729: (1856)2 Giff 692: 4 WR 786: 35 
Digest (Repl) 421], as a rule a mortgagee can be called upon to account 
only when the mortgagor seeks to redeem, except where such redemption 
has become impossible; as, for instance, where the property has been sold 
under a power, or acquired for public purposes—Shankarapa v Danapa ILR 
(1881)5 Bom 604; Hari v Lakshman ILR (1881)5 Bom 614; Bhow v Hari 
ILR (1883)7 Bom 377. Where, however, the objection was not taken in the 
court below, the mortgagor has been allowed even in second appeal to 
convert the suit into one for redemption—Hari v Sitaram 1882 Bom PJ 15; 
Jivaji v Kaka 1883 Bom PJ 9; cf. Trimleston v Hamill (1810)1 Ba 8 Be 377: 
35 Digest (Repl) 716. 


1. Accounting with rests.—The gross receipts, whether they arise from 
the rents or from accidental payments, so to speak, are ascertained at the 
end of each year, and after deducting the necessary outlay on account of 
revenue, expenses of collection, and preservation of the estate, the balance 
goes to reduce, either in whole or in part, the interest, and if there is a surplus 
over, it goes to the reduction of the principal, the account being closed at 
the end of each year— Radha v Kripa (1872)14 MIA 443: 17 WR 261: 10 
BLR 386; Darburee v Ram 1848 SD 549; Hur v Kalee 1852 SD 831; Kousal 
v Abdolla 1853 SD 464; Huromonee v Kishen 1859 SD 497; Raj v 
Chamaroo 1859 SD 1543; Enait v Kuhur (1865)2 WR 289; Raghu v 
Lachman NWPHC (1866)1 Agra 132; Chutoorbhuj v Doorga (1866)5 WR 
200; Gooroo v Ooma (1874)22 WR 525; Jaijit v Govind ILR (1884)6 All 303; 
Ganda v Thakar (1899)1 PLR 10; cf. Kadir v Nepean (1898)25 IA 241: ILR 
26 Cal 1. A darputnidar, who enters into possession under clause (4) sec. 
13, Regulation VIII of 1819, is bound to pay the putni rents first from the 
gross collections and cannot appropriate the whole of the rents to the 
satisfaction of his claim for principal and interest treating all subsequent 
payments of the putnirent as disbursements from his own pocket — Bharub 
v Lalit ILR (1885)12 Cal 185. If, however, the net amount received in any 
year is insufficient to pay the accrued interest, the surplus of interest is not 
added to the principal, for that would result in charging compound interest 
[Gooroo v Ooma (1874)22 WR 125. See also the cases cited in para note 
1, ante]; but the interest runs on the former principal, until the receipts 
exceed the interest due. But if in any year the mortgagee’s disbursements, 
not including outgoings properly so called, exceed his receipts, the amount 
of the deficit is added to the principal. The mortgagee may also add to his 
security any money which under the terms of the deed is made part and 
parcel of the mortgage money as, for instance, arrears of rent due from 
tenants — Girdhar v Bhola ILR (1888)10 All 611. See also Ram v Krishna 
(1868)3 Agra HC 146; disting. Choti v Kalka (1875)7 NWP HC 100, where 
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it is said that the mortgagee had it in his power to realise the rent; but see 
Mool v Deo 1852 SD NWP 477. The same result is practically attained by 
deducting from the receipts the expenses mentioned in clauses (c) and (d) 
of sec. 76, and adding to the principal money any payments which have 
been made by the mortgagee under sec. 72 of the Transfer of Property Act, 
and by charging interest on all such payments, which is only fair, seeing 
that the surplus rent is annually applied in reducing the principal—section 
72, Transfer of Property Act; cf. Ananda v Ravji (1863)2 Bom HC 214; Brojo 
v Bhogobutty (1864)1 WR 133. But where the account is not taken with 
rests, as in England, interest can only be properly charged when the 
payment is made out of the mortgagee’s pocket, but in practice interest is 
generally allowed on all outlay except on money spent in repairs, though 
this too has been allowed in some cases — Seton on Decrees, p. 1640; 
Robbins, p. 1207; but see Fisher, § 1775; cf. Kishori v Ganga (1895)22 IA 
183: ILR 23 Cal 228; disting. Kadir v Nepean (1894)21 IA 96, 117: ILR 21 
Cal 882, 903, where interest was allowed by consent. 


This is called taking the account with rents, and the essential point 
involved in itis, that when there is a surplus of net receipts above the interest 
then due, the balance after discharging the interest is applied to reduce the 
principal, and this process is carried on from year to year to the time of 
judgment. 


This mode of taking the account requires that a rest should be made 
as soon as the mortgagee has received a sum exceeding the amount of 
interest, and the subsequent annual rests should be computed from that 
date. Thus, if the date of the mortgage deed is in July and the mortgagee 
received sums in February, exceeding the interest then due, a rest is taken 
in February, and annual rests are thenceforth computed from that time and 
not from July—Binnington v Harwood 1823 T&R 477: 35 Digest (Repl) 734; 
Heighington v Grant (1840)5 Myl 8 Cr 258: 10 LJ Ch 12: 35 Digest (Rep!) 
734. The Transfer of Property Act, however, does not lay down any definite 
rule on the point, but simply says that the receipts shall be debited against 
the mortgagee from time to time—section 76(h). But the practice hitherto 
has been to make annual rests at the end of the year, though, in one case, 
it was said that a rest should be made when the revenue for each year 
became payable by the mortgagee—Jajyit v Gobind ILR (1884)6 All 303, 
331. In Doolee v Omda [ILR (1880)6 Cal 377] half-yearly rests were made. 


2. Practice in England.—In England, it is not of course to direct annual 
rests against the mortgagee-in-possession. The usual practice there, is to 
set the total amount of rents and profits which are chargeable to the 
mortgagee against the whole amount due on his security, first in discharge 
of the interest, then of moneys, if any, advanced for the preservation of the 
mortgaged property, and lastly, in reduction of the principal. But the excess 
of rent over interest is not annually applied in reducing the principal on the 
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ground that the mortgagee has a right to say that he shall not be paid 
piecemeal—Fisher, p. 851, note (o); Ashburner, 329. If, however, there is 
no interest in arrear when the mortgagee enters into possession, the annual 
surplus is generally applied in reduction of the principal money. In other 
words, the account is taken with rests. But in the case of leasehold property, 
where there are grounds for apprehending that the rent and insurances will 
not be duly paid or the houses will not be kept in proper repair, annual rests 
will not be directed, even though no interest may be in arrear when the 
mortgagee takes possession—Fisher, §§ 1795-7. And it seems that a rest 
will not be made in the account, even if any part of the mortgaged property 
is sold, and the fund from which the interest is payable is by reason of such 
sale permanently diminished—Wrigley v Gill (1905)1 Ch 241; Ainsworth v 
Wilding (1905)1 Ch 435: 74 LJ Ch 256: 35 Digest (Repl) 731. Disting. 
Thompson v Hudson (1870)10 Eq 497:40LJ Ch 28: 23 LT 278: 18 WR 1081, 
on app. (1871)6 Ch App 320: 24 LT 301: 12 Digest (Reissue) 600. 


3. Indian practice.—Now the mode of taking the account in India, which 
compels the mortgagee to receive his money by driblets, may be thought 
to be too favourable to the mortgagor. But, on the other hand, it should be 
remembered that great injustice may be done to the mortgagor under the 
English practice. Thus, for instance, if the debt was Rs. 5,000, and the rents 
should be in excess of the interest to the amount of Rs. 500 each year, in 
case no rest was made, the mortgagee might remain in possession for ten 
years, drawing interest on the entire mortgage debt all the while, when in 
fact he had received Rs. 500 of the principal each year and during the last 
year, though only Rs. 500 would remain due, he would actually receive 
interest on ten times that sum. This is the reason why in Ireland as well as 
in America the account between mortgagor and mortgagee is, asa rule, 
taken with annual rests and sometimes even with semi-annual rests, when 
the quarterly rents are sufficient to pay the interest—Graham v Walker 
(1847)1 Ir Eq R 415: 35 Digest (Repl) 731; Jones, S 1140. 


It should be noticed here that, though a mortgagee is bound to apply 
the rents and profits in liquidation of the mortgage debt, there is no payment 
and satisfaction of the mortgage until the rents and profits are actually 
applied to the payment of the debt. ‘In many cases’, says Justice Andrews, 
‘complicated equities must be determined and adjusted before it can be 
ascertained what part, if any, of the rents and profits received is to be applied 
upon the mortgage debt. In the absence of an agreement between the 
parties there is no legal satisfaction of the mortgage by the receipts of rents 
and profits by a mortgagee-in-possession to an amount sufficient to satisfy 
it, and his character as mortgagee-in-possession is not divested, until they 
are applied by the judgment of the court in satisfaction of the mortgage — 
Hubbell v Moulson 53 NY 225; Jones, § 115. But a mortgagee cannot be 
allowed to say for the purpose of charging compound interest that the 
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interest is in arrear where he has, in his hands, rents which might be applied 
to its payment—Wrighley v Gill (1906)1 Ch 165 (CA): 75 LJ Ch 210: 94 LT 
179: 35 Digest (Repl) 343. Disting. Cockburn v Edwards (1881)18 Ch D 449, 
456 (CA): 51 LJ Ch 46: 45 LT 500: 30 WR 446: 35 Digest (Repl) 457. 


Where the mortgagee has realised rents and profits which would be 
sufficient to discharge the debt with interest, he will be liable to pay interest 
on his subsequent receipts. There seems, however, to be some conflict of 
opinion as to whether such interest should run from the date of the over- 
payment, or only from the date of the institution of the mortgagor's suit for 
redemption. It is said in a Bombay case on the authority of Seton on 
Decrees, that the general practice is to order the mortgagee where he has 
been overpaid, to pay the balance due from him with interest only from the 
date of the institution of the suit—Janoji v Janoji ILR (1882)7 Bom 185; cf. 
Quarrell v Beckford ILR (1816)1 Mad 269, where it is put on the ground that 
the demand was made at the time of filing of the bill, and ought to have been 
then complied with. But see Munraj v Hunooman 1853 SD NWP 228; Meer 
v Mukdoon 1854 SD NWP 368; Esree Sing v Sheosahay 1864 SD NWP 
438; cf. Montgomery v Calland (1844)14 Sim 79; Uta v Narain 1855 SD 
NWP 257; Bechoo v Sheo (1869)1 NWP 111; see also Trimleston (Lord) 
v Hamili(1810)1 Ba 8 Be 377, 388: 35 Digest (Repl) 716; Wilson v Metcalfe 
(1826)1 Russ 530: 35 Digest (Repl) 733; Lloyd v Jones (1842)12 Sim 491: 
35 Digest (Repl) 726; Smith v Pilkington (1859)1 DeGF&J 120, 136: 29 LJ 
Ch 227: 35 Digest (Repl) 739; London Chartered Bank of Australia v White 
(1879)4 App Cas 413 (PC): 48 LJ PC 75; Ashworth v Lord (1887)36 Ch 
D 545: 57 LJ Ch 230: 58 LT 18: 35 Digest (Repl) 733; sec. 76, clause (A), 
Transfer of Property Act, is silent on the point, but interest may be awarded 
as damages. But in the case of Charles v Jones [(1887)35 Ch D 544: 56 
LJ Ch 745: 56 LT 848: 35 Digest (Repl) 775; see also Abdul Rahman v Noor 
Mahomed ILR (1891)16 Bom 141; Sharpe, In re (1892)1 Ch 154, 169; but 
see Beil, in re (1886)34 Ch D 462], a stricter view of the liability of the 
mortgagee was taken by the court. It is true the claim in that case related 
to the surplus proceeds which were retained by the mortgagee after a sale 
under a power. But the observations of the learned judge are very general. 
The mortgagee, it is said, takes his mortgage as a security for his debt and 
has, therefore, no right to be in possession of the estate after he has paid 
himself what is due to him. He then holds the property for the benefit of the 
mortgagor. His duty is then to say, ‘| have paid my debt, the surplus does 
not belong to me, and | wish to hand it back to the person to whom it belongs. 
The mortgagee should, therefore, set apart the surplus in such a way as 
to be fruitful for the benefit of the person entitled to it, and to whom, to that 
extent at least, he stands in a fiduciary relation. 


| 4. Refusal to render accounts.— Ili the mortgagee refuses or neglects 
to deliver in the accounts the court must take the best evidence available 
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and decide upon it— Radha v Raj 1858 SD 727. The mortgagee may also 
be made liable for costs—Kullyan v Sheonundan (1872)18 WR 65. The 
general presumption will, no doubt, be against the mortgagee, but this 
would not justify the court in accepting without examination any evidence 
which may be offered by the mortgagor [Mohun v Goluck (1863)10 MIA 1: 
11 WR PC 19; Hashum v Ram (1867)7 WR 82; Gholam v Emanam (1868)9 
WR 275: Makhun v Sreekishen (1869)12 MIA 157: 11 WR PC 25: 2 BLR 
PC 44; Tikaram v Kamiram 1876 Bom PJ 191; Kullyan v Sheo (1872)18 
WR 65, where the court held that the onus is on the mortgagor to prove 
that the principal has been satisfied and on the mortgagee to show what, 
if any thing, is due for interest, and that in the absence of reliable evidence 
only the principal can be claimed. On the question of onus, see also Jadoo 
v Moheeput 1855 SD 432; Chuttur v Sureer(1864)1 WR 28; Pran v Chundee 
(1873)19 WR 429; Mujeed v Dildar (1873)20 WR 178; Donb v Runjee 
(1878)2 Shome 141; but see Makhun v Sreekishen (1869)12 MIA 157: 11 
WR PC 25: 2 BLR PC 44}. Presumptions in odium spoliatoris have known 
limits, although it may fairly be doubted if those limits have not been 
overstepped in some of the cases in the books. 


It may be also observed that a mortgagee, and the same remark would 
apply to a mortgagor seeking to redeem who has obtained a decree for an 
account, is not entitled to withdraw from the taking of accounts when those 
accounts appear to be going against him. It is the essence of foreclosure 
and redemption suits that each party is entitled in such suits to enforce his 
rights against the other. If the balance, therefore, is against any party, he 
must pay it—Doolee v Omda ILR (1880)6 Cal 377: 7 CLR 375; Satyabadi 
v Hirabati (1907)5 Cal LJ 192. Neither the mortgagee nor the mortgagor 
is entitled to dismiss his action, or to discontinue after judgment. The general 
principle on which the court acts with regard to actions of this sort is to 
regard the plaintiff as dominus litis until judgment; but if, and so far as the 
judgment operates for the benefit, and merely, of himseif, but of someone 
else, he cannot get rid of his action mero motu after judgment— Stevens 
v Theatres Ltd. (1903)1 Ch 857: 72 LJ Ch 764: 88 LT 458: 35 Digest (Rep!) 
560; cf. Taylor v Mostyn (1883)25 Ch D 48 (CA): 53 LJ Ch 89: 49 LT 483: 
35 Digest (Repl) 648; Exchange and Hop Warehouses Ltd. v Association 
of Land Financiers (1886)34 Ch D 195. 


5. Applicability of Rule of Damduput while furnishing accounts.— 
Let us now discuss the application of the rule of Damduput where the 
mortgagee has to account for the rents and profits. The rule of Damduput 
is an eguitable rule debarring the creditor from recovering at any given time 
the amount of interest which is in excess of the principal amount due at that 
time. 

There is a long current of authorities in Bombay to the effect that where 
the mortgagee is to be charged with rents and profits, it would not be just 
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to stop his interest, and consequently the rule of Hindu law cannot be 
applied in such cases— seethe cases cited in Gopal v Ganga ILR (1895)20 
Bom 721.The decision in Sir Ganesh v Keshavrav [ILR (1890)15 Bom 625], 
it is true, created an eddy in the current, but it has now been overruled, and 
the exclusion of the law of Damduput is made to rest not upon the state 
of the account, but upon the existence of an account current between the 
mortgagor and the mortgagee— Gopal v Ganga ILR (1895)20 Bom 721; cf. 
Sundara v Jayavant ILR (1899)24 Born 114; see also Dhondshet v Ravji 
ILR (1896)22 Born 86, where it was also held that the provisions of sec, 
209 of the Code of Civil Procedure, 1882, were not controlled by the law 
of Damdupat; cf. Hiralal v Narsilal (1913)40 IA 68: ILR 37 Bom 326. 


It is wrong to think that the said rule is applicable only to a simple loan 
transaction and not to a transaction of mortgage. In every mortgage there 
are two aspects, namely, (i) loan, and (ii) transfer of interest in immovable 
property. As a mortgage is principally a loan transaction, the rule of 
damduput which is an equitable rule would also be applicable to a 
mortgage—Mahadagonda v Shripal Balwant AIR 1988 SC 1200 [Sidhanta 
v Venkataramanjulu 26 Mad 602 overruled, while Kunja Lal v Narsamba 
Debi AIR 1916 Cal 542 and Bapura v Anant AIR 1946 Nag 210 approved]. 


The Supreme Court in a recent decision has made the following 
observation without referring the rule of damduput or its earlier decision in 
Mahadagonda v Shripal Balwant AIR 1988 SC 1200: 


“We also find it difficult to agree with the observation of the High Court 
that normally when a security is offered in the case of mortgage of property, 
charging of compound interest would be regarded as excessive. Entering 
into a mortgage is a matter of contract between the parties. If the parties 
agree that in respect of the amount advanced against a mortgage 
compound interest will be paid, we fail to understand as to how the court 
can possibly interfere and reduce the amount of interest agreed to be paid 
on the loan so taken. The mortgaging of a property is with a view to secure 
the loan and has no relation whatsoever with the quantum of interest to be 
charged"— State Bank of India v Yasangi Venkateswara Rao (1999)2 SCC 
375. So far as Banks are concerned, sec. 21A of the Banking Regulation 
Act, 1949, which was inserted in the Banking Regulation Act by Act 1 of 
1984, gives protection to them in the matter of charging interest. The said 
section runs as follows: 


“21A. Notwithstanding anything contained in the Usurious Act, 
1918 (10 of 1918), or any other law relating to indebtedness in force 
in any state, a transaction between a banking company and its 
debtor shall not be reopened by any court on the ground that the 
rate of interest charged by the banking company in respect of such 
transaction is excessive.” 
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When a party takes loan and agrees to repay the loan with interest at 
a stipulated rate by instalments and thereafter makes default in payment 
of instalment and thereby allows accumulation of the interest, it perhaps 
does not lie in his mouth to say that the interest now payable by him has 
exceeded the principal. It is submitted that the borrower cannot take 
advantage of his own laches. 


(1) Usufructuary mortgage.—It is hardly necessary to point out that, 
in the case of a usufructuary mortgage, where the rents are taken In 
satisfaction of interest or of interest and principal or a defined portion of 
the principal, no account will be directed [see sec. 77, Transfer of Property 
Act: cf. Kristo v Dino (1863)2 Sevestre 333; Venkata v Tiru (1864)2 Mad HC 
289: cf. Raja Pertab v Gajadher (1902)29 IA 148: ILR 24 All 521: 7 CWN 
97. Disting Madari v Baldeo ILR (1904)27 All 351]; though in England an 
account was ordered in a case where the rents and profits were greatly in 
excess of a reasonable rate of interest, notwithstanding that the contract 
seems to have been entered into after the repeal of the laws against usury— 
Alderson v White (1858)3 Jur (NS) 1316. There can, however, be no doubt 
that, generally speaking, where there is an express agreement between the 
parties, it is not competent to the court to go outside the instrument— 
Mucchand v Deokooneer 1852 SD NWP 477; Hunooman v Munraj 1853 
SD NWP 225: Choti v Kalka (1875)7 NWP HC 100; Narayan v Rungu ILR 
(1880)5 Bom 127. So, again, if the rights of the parties have been already 
defined by a judicial decree, the account must be taken, not with reference 
to the general law but with reference to the terms of the decree; and if it 
absolves the mortgagee-in-possession from all liability to account, he 
cannot be called upon to render any account to the mortgagor of the rents 
and profits—Naviu v Raghu ILR (1884)8 Bom 303. 


(2) Zuripeshgi lease.—in one case, where the mortgagee claimed to 
have been in possession for a part of the period under a zuripeshgi lease 
distinct from his mortgage title, under which he had obtained a decree in 
May 1862, the court, in laying down the principle on which the accounts 
should be taken, observed: ‘We are of opinion that an account should be 
taken half-yearly of the interest due from the mortgagor under the mortgage 
deed, and that, from such half-yearly accounts of interest, should be 
deducted the rent payable but unpaid by the mortgagee during such half- 
year under any contract for possession, separate and independent of the 
mortgage; and if, for any period the mortgagee was in possession, not under 
any such separate or independent contract, during such period he should 
be charged as a mortgagee-in-possession. The balance of interest half- 
yearly (if any) will not carry interest up to the date of the decree. But an 
account must be made up as on the date of the decree of the 12th May 
1862, of the principal and interest after making such deductions as | have 
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mentioned, due to the plaintiff at that time. Upon that aggregate amount 
interest will again be calculated at 1% per mensem, and against the 
subsequent half-yearly amounts must be set off the amounts payable and 
unpaid by the mortgagee in respect of rent under any contract or posses- 
sion, separate and independent of the mortgage; and for any period 
uncovered by such separate and independent contract, such a Sum as 
should be charged against a mortgagee-in-possession'— Doolee v Omda 
ILR (1880)6 Cal 377: 7 CLR 375; cf. Nandu v Ram (1907)9 Cal LJ 633. 


It should be added here that if a mortgagee under a zuripeshgi lease 
reserving an annual rent, does not pay the rent as it falls due, but keeps 
itin his own pocket, he cannot be heard to say when the accounts are taken 
that the right to recover the money as rent is barred by limitation—Nursingh 
v Lukputty ILR (1879)5 Cal 333; Ram v Brahmamoyi (1905)1 Cal LJ 531; 
for a converse case, see Sheo v Mahabir ILR (1905)32 Cal 576. Cf. Hood 
v Easton (1856)2 Jur (NS) 729: 4 WR 575: (1856)2 Giff 692, on app. 2 Jur 
NS 917: 4 WR 786: 35 Digest (Repl) 421. A mortgagor can also set off such 
arrears against improvements made by the mortgagee though such 
improvements have been hypothecated to a third person, there being no 
distinction between the mortgagee's right to claim compensation for 
improvements and the amount actually secured by the mortgage deed— 
Achuta v Kali ILR (1884)7 Mad 545; Eressa v Shamu ILR (1897)21 Mad 
138; cf. Vedapurathi v Avara ILR (1901)25 Mad 568. On the other hand, if 
the mortgagee has been deprived of any part of his security, the mortgagor 
cannot claim either the whole or any part of the reserved rent until all the 
benefits which the lease pretended to secure to the creditor are realised 
by him. When the lease was intended to secure the discharge of the interest, 
the mortgagor may possibly claim the benefit or a portion of the benefit 
reserved to him, when the mortgagee has realised the interest out of the 
diminished subject which forms his security; but before that event occurs, 
he has no right at al — Achumbit v Kesho (1873)20 WR 128. Disting. Pertab 
v Gajadher (1902)29 IA 148: ILR 24 All 521; Khuda v Alimunnissa ILR 
(1904)27 All 313: 1 All LJ 715; Ram v Mohant (1907)6 Cal LJ 74; Jhunku 
v Chatkan ILR (1909)31 All 325: 6 All LJ 247. 


It should be noticed that the relation created between the parties in such 
cases is not, strictly speaking, that of landlord and tenant, for the right of 
possession rests on the usufructuary mortgage, and not on tenancy. If, 
therefore, the mortgaged premises are destroyed by accident, the mort- 
gagee cannot be called upon to pay anything in the shape of rent to the 
mortgagor; as the agreement to let the premises cannot be regarded as 
a contract apart from the mortgagee. In other words, there is not a letting 
of the land with a rent reserved, but only a usufructuary mortgage with a 


certain small portion of the income made payable to the mortgagor— Venkat 
v Kesava ILR (1879)2 Mad 187. i 


G:M— 46 
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6. Accounting in movable securities.—Let us now conclude with a few 
words on accounting in the case of securities on movable property. They 
fortunately seldom give rise to questions of any degree of complexity; 
though many of the rules which relate to accounting by a mortgagee of 
landed property are equally applicable to a mortgagee of movable property, 
whether tangible or intangible. Thus, if the security is of a wasting nature, 
and it is suffered to deteriorate, the mortgagee will be precluded from 
following other assets. In Williams v Price [(1824)1 Sim & St 581], a debtor, 
who was entitled to a judgment debt, assigned it to his creditor by way of 
mortgage. By the wilful default of the creditor, who sued out execution but 
omitted to enforce it, the debt ultimately became lost, and the question arose 
whether the creditor should not be charged with the loss. In holding the 
mortgagee liable, Sir John Leach says: ‘Here the creditor by suing out 
execution, assumed, as it were, the possession or control of this judgment 
in exclusion of the assignor, and is within the principle which charges the 
creditor-in-possession of property held by him as a security, not only with 
what he actually receives, but with what he might have received but for his 
wilful default or neglect—see also Glyn v Hood (1859)1 DeG F&J 334, 349; 
Mure, Ex parte (1788)2 Cox Eq Cas 63: 26 Digest (Repl) 197; Makund v 
Ragho NWPHC (1867)2 Agra 83, seems to be doubtful law — Shyam v 
Rameshwar (1904)31 IA 176: ILR 32 Cal 27: 8 CWN 768; Muthukrishnier 
v Veeraraghava ILR (1912)38 Mad 297. 


(1) Negotiable security.—There is also authority for saying that the 
pledgee of a negotiable security, though he may sue upon it in his own 
name, has no right to compromise the claim for less than the amount due 
upon it; and if he does so, he will be bound to account to the pledgor for 
the full value— Story, Bailments, S 321. 


(2) Business.—The mortgagee is also bound to account on the footing 
of wilful default in the case of a business of which he has assumed control. 
For, if he enters into possession, he becomes the owner of the business 
and stands exactly as regards his powers in the place of the mortgagor. 
He is accordingly accountable to the owner of the eguity of the redemption 
for every thing which he has either actually received or which he might or 
ought to have received while he continued in such possession— Chaplin 
v Young (1864)33 Beav 330, 337: 11 LT 10: 3 New Rep 449: 35 Digest (Repl) 
461. 


(3) Tangible movables.—in the case of tangible movable property, a 
pledgee is bound to use ordinary diligence and will be liable for default, 
which extends as well to acts of omission as a commission—Story, 
Bailments, § 342. Thus, for instance, he will be liable for injury caused to 
chattels by the negligent removal of the m—Johnson v Diprose (1893)1 OB 
512 (CA): 1891-4 All ER Rep 1159. But if the property is injured or destroyed 
without any fault on his part, he is not liable to account for its value, nor 
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he is answerable if it is tortiously removed without his agency or consent— 
Jones on Chattel Mortgages, 88 697, 698. 


The pledgee is only bound to account for the profits which he has actually 
received, and cannot be charged with wilful default, except when he is under 
an implied obligation to employ the pledge at a profit, as, for instance, in 
the case of a ferry boat which is intended to be used for the purpose of 
carrying passengers [see ante]. There is, again, a distinction between 
benefits incidentally arising out of the possession of the pledge and profits 
actually made out of its use. In the former case, as stated earlier, if the 
pledgee is put to expense in keeping the pledge, as, for instance, when it 
is a cow or a horse, the pledgee may drink the milk of the one and ride the 
other by way of recompense [see ante] but he cannot sell the milk or hire 
out the horse. For the pledgee is only permitted to use the pledge within 
certain limits [Mores v Conham 1571 Owen 123. It should be noticed that 
a mere lien holder is not entitled to make any use of the property on which 
he has got a lien] and cannot make a profit out of it—Langton v Waite 
(1874)16 WR 508. But neither a pledgee nor a lien holder can require 
payment for the use of the place in which a chattel is detained or otherwise 
for keeping it [Somes v British etc. Co. (1860)8 HLC 338; but see Hartley 
v Hitchcock (1821)1 Stark 408. It may be noticed here that a mortgagee 
of the stock-in-trade and goodwill of a business who puts a durwan and a 
clerk on the premises to look after the chattels assigned to him by way of 
mortgage does not take possession as mortgagee of the leasehold 
premises so as to be liable to the lessor— Madhub v Nundo ILR (1899)26 
Cal 338] though he may charge the owner with other expenses attending 
the care of the property—Jones on Chattel Mortgages, 8 697. 


44) Second mortgagee.—We have seen that a second mortgagee-in 
possession of an estate cannot set up a charge against the first mortgagee 
for protecting the mortgaged premises. On a similar principle, it has been 
held in America that a subseguent mortgagee-in-possession of a crop, who 
has paid for gathering and preparing it for market, may not charge such 
payments against a prior mortgagee, unless the latter has consented to the 
incurring of such expenses—Jones on Chattel Mortgages, 8 697. 


(5) Partnership.—The mode in which the accounts are taken seldom 
presents any difficulty except, perhaps, in the case of a mortgage of a share 
in a partnership. In such cases, the court will merely direct an account of 
what the mortgagor's interest in the partnership was at the time when the 
mortgagee seeks to realise his security, but if a dissolution has previously 
taken place, an account will be directed as at the date of dissolution, the 
mortgagee not being entitled to ask for any account of profits which have 
been already paid to the partners, or to call them to account for their previous 
management of the partnership property. But he is entitled to say that no 
additional burden shall be thrown on his share, except in accordance with 
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some contract in force at the time when it was mortgaged to him— 
Redmayne v Forster 1866 LR 2 Eq 467: (1866)35 Beav 529: 35 Digest 
(Repl) 630. See also Whetham v Davey (1885)30 Ch D 574: 53 LT 501: 33 
WR 925: 36(2) Digest (Reissue) 674; Watts v Driscoll (1901)1 Ch 294 (CA): 
70 LJ Ch 157: 84 LT 97: 36(2) Digest (Reissue) 674, decided under the 
Partnership Act, 1880; cf. Bonnin v Neame (1910)1 Ch 732: 79 LJ Ch 388: 
102 LT 708: 36(2) Digest (Reissue) 674; Bentley v Bates (1840)4 Y&C 182. 
For form of decree, see Seton on Decrees, pp. 2043-5; disting. Kelly v Hutton 
1868 LR 3 Ch 703. In other words, a mortgage of partnership property is 
like a floating security given by a company. It does not pass any particular 
asset, or prevent the business from being carried on. When, therefore, the 
mortgagee proceeds to enforce his security, he must take it as he finds it. 


(6) Co-ownership of patent.—in conclusion, it may be useful to 
mention that the owner of a share in a patent, who is also the mortgagee 
of the remaining share, is not liable to account to his mortgagor for profits 
made by him in working the patent, as his right to work it as a part owner 
cannot be affected in any way by his acceptance of a mortgage of his co- 
owner's share— Steers v Rogers (1892)2 Ch 13 (CA), affd. 1893 AC 232 
(HL): 62 LJ Ch 671: 68 LT 726: 35 Digest (Repl) 713. It was contended in 
one case that a mortgagee-in-possession is in a quasi-fiduciary position, 
and the mere fact that he happens to be a part owner of the patent does 
not relieve him from the obligation to render an account to the mortgagor. 
But this contention was overruled. ‘It is really a point so fine’, observed the 
Lord Chancellor in dismissing the appeal, ‘that it does not seem to me 
substantial, and | am unable to grasp it or to see why, if the defendant as 
owner of a moiety could not have been made to account to his co-owner 
for his share of profits, he can be made to account because he is mortgagee 
of the other moiety as well as owner of that moiety which he absolutely 
possesses. There seems to me to be no ground at all for the contention that 
this gives the owner of the other moiety a better right than he would have 
had, if instead of his being mortgagor he had been absolute owner—Steers 
v Rogers (1892)2 Ch 13 (CA), affd. 1893 AC 232 (HL): 62 LJ Ch 671: 68 
LT 726: 35 Digest (Repl) 713. 
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il. Mortgage Suits 
(a) Forum of Suits 
1. Territorial jurisdiction 
2. Pecuniary jurisdiction 
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1. Extinction of Securities 


There are various methods by which a security may be extinguished and 
they are dealt with below. 


(a) Discharge by Payment 

A mortgage is, generally, discharged by payment by the mortgagor or 
on his behalf of the money due upon it, but not, it would seem, as already 
stated by a mere tender, at any rate in the case of a mortgage in the English 
form—See Johnson v Diprose (1893)1 QB 512 (CA): 1891-4 All ER Rep 
1159; Govind v Dillar (1899)1 Bom LR 381; Satyabadi v Hirabati ILR 
(1907)34 Cal 323: 5 Cal LJ 192; Balasidhantam v Perumal (1914)27 MLJ 
475; cf. Rukshminibai v Venkatesh ILR (1907)31 Bom 527, 533. Such 
payment may, of course, be made to a duly authorised agent of the 
mortgagee, though an authority to accept a tender does not imply an 
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authority to accept a chegue—Blumberg v Life Interests etc. (1897)1 Ch 
171; (1898)1 Ch 27. Cf. Debendra v Mirza (1909)10 Cal LJ 150. But a 
person, who merely brings a notice demanding payment of the mortgage 
money, has no implied authority to receive it [7oms v Wilson (1863)4 B&S 
442, 445: 32 LJ QB 382: 8 LT 799: 1 Digest (Repl) 71]; nor does authority 
to receive interest on a mortgage imply an authority to receive the 
principal— Wilkinson v Candlish (1850)5 Ex 91; Kent v Thomas (1856)1 
HAN 473: 35 Digest (Repl) 682. The rule of the English law on the subject, 
however, is somewhat peculiar and seems to have arisen at first out of the 
custom of employing scriveners to lend out the money of their clients — see 
Fisher, § 1511. But, where the agent is entrusted with the possession of 
the security, he may be presumed to have authority to receive payment of 
the principal—Jones, 8 964. But see Wilkinson v Candlish (1850)5 Ex 91. 
No such presumption, however, can be made from the mere possession 
of the mortgage deed, in favour of a legatee who is entitled to the interest 
only of a mortgage for life—Jones, § 964. 


A conjoint reading of sec. 60, sec. 76(h) read with sec. 83 of the Transfer 
of Property Act would amplify that on deposit of the mortgage amount, the 
contractual relationship of mortgagor and mortgagee ceases. As held by 
the Supreme Court in Prithi Nath Singh v Suraj Ahir ((1963)3 SCR 302: AIR 
1963 SC 104] that when the mortgage money is paid by the mortgagor to 
the mortgagee, there does not remain any debt from the mortgagor to the 
mortgagee and, therefore, the mortgage can no longer continue after the 
mortgage money is paid. The legal position has been lucidly explained by 
Raghubar Dayal J in Prithi Nath Singh v Suraj Ahir, supra, as : 


“When the mortgage money is paid by the mortgagor to the 
mortgagee, there does not remain any debt due from the mort- 
gagor to the mortgagee, and therefore, the mortgage can no longer 
continue after the mortgage money has been paid. Further, the 
definition of usufructuary mortgage itself leads to the conclusion 
that the authority given to the mortgagee to remain in possession 
of the mortgaged property ceases when the mortgage money has 
been paid up. When the mortgage money has been paid up, no 
question of appropriating the rents and profits accruing from the 
property towards interest of mortgage money can arise. If the 
mortgage money has been received by the mortgagee and 
thereafter he refuses to perform the acts which he is bound to do 
under sec. 60, the mortgagor can enforce his right to get back the 
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Relying on the aforesaid two decisions, the Supreme Court in Mancheri 
Puthusseri Ahmed v Kuthiravattam Estate Receiver [(1996)6 SCC 185] 
held: ‘It is now well-settled that despite the decree for redemption which 
might have been passed by a competent court and which might have 
become final, till the mortgage amount is deposited by the mortgagor the 
relationship of mortgagor and mortgagee does not come to an end. 
Conversely, once the amount is deposited by the mortgagor-decree-holder 
even during the execution proceedings the relationship between the parties 
as mortgagor and mortgagee ceases and thereafter till actual delivery of 
possession the erstwhile mortgagee-in-possession remains merely as 
judgment-debtor in illegal possession. 


A mortgagor has got three remedies: He may, after the mortgage-money 
has become due and before his right to redeem is barred, either— 


(1) pay or tender privately to the mortgagee, at the proper time and 
place, the amount due on the mortgage under sec. 60 and recover 
the mortgaged property; 


(2) deposit that amount in court under sec. 83, and claim redemption 
in that way; or 


(3) sue for redemption under sec. 91—Het Singh v Bihari 43 All 95 
(100); Sardar Karan Singh v Raja Muhammad Siddik 4 OC 387B; 
Shiva Narayan Sah v Baidyanath Prasad Tewary AIR 1973 Pat 
386. 


It may be noticed here that the technical rules of the English law relating 
to accord and Satisfaction have not found their way into this country, and: 
the payment of a smaller sum whether on or after the day named in the 
mortgage deed, if accepted by the mortgagee, will amount to a valid 
discharge—section 63 of the Contract Act; Manohur v Thakur ILR (1888)15 
Cal 319. Where, however, the mortgagee agrees to accept part of a debt 
in satisfaction only on condition, he will be entitled to recover the whole of 
the original debt, if the condition is not complied with by the mortgagor. 
There is no question of penalty in such cases, for money due under a 
contract cannot be converted into a penalty, which is only a punishment or 
infliction for doing or omitting to do something. ‘If’, says Lord Westbury, ‘you 
were to put that proposition to any plain man walking the streets of London, 
there could be no doubt at all that he would say that it is reasonable and 
accordant to common sense. But if he was told that it would be requisite 
to go to three tribunals before you could get that plain principle and 
conclusion of common sense accepted as law, he will undoubtedly hold up 
his hands with astonishment at the state of the law'— Thompson v Hudson 
1869 LR 4 HL 1, 27: 38 LJ Ch 431: 17 Digest (Reissue) 187. 


After the mortgagee accepts the tender under this section, he is not 
entitled to claim any further relief as against the mortgagor or the person 
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making the deposit. He is bound to accept the deposit in full satisfaction 
of all his claims. Otherwise he ought to decline to accept the amount 
deposited—Minakshi v Janki AIR 1942 Mad 592: (1942)2 MLJ 124: 55 MLW 
413. If the mortgagee withdraws the amount deposited, the withdrawal must 
be deemed to have been made in full discharge of the mortgage-debt and 
the mortgage becomes extinguished—Gupteshwar v Radha Mohan AIR 
1937 Pat 253; Ram Chandra v Keshabati 36 Cal 840 (PC). Therefore, he 
cannot withdraw the money and at the same time claim a larger sum than 
that deposited—Da/ Singh v Pitam Singh 25 All 179. But where the 
mortgagor himself admitted that the amount was not in full discharge of the 
debt, and thus waived one of the conditions implied by this section, he could 
permit the mortgagee to withdraw the money without prejudice to the latter's 
claim for a larger amount—Hardayal v Prithi Singh 32 All 142. Acceptance 
by a prior mortgagee of a deposit made by the subsequent mortgagee in 
full satisfaction of the mortgage-debt precludes the prior mortgagee from 
contending that the payment was made on behalf of the mortgagor and that 
para 1 of sec. 92 did not apply— Vishnu Balkrishna v Shankareppa AIR 
1942 Bom 227: 44 Bom LR 415. It is to be remembered that the making 
of a deposit does not ipso facto extinguish the mortgage where the 
mortgagee has refused to accept the deposit [Ahmadulla v Abdul Rahim 
45 All 592: AIR 1924 All 26; S.S. Abohala v S.P Kalimuthu AIR 1962 Mad 
308]. Nor the mortgagee can be compelled to accept the money deposited 
—Chandramani v Hari (1973)2 CWR 1691. 


(b) Deposit v Tender 


‘Deposit’ precisely means deposit of the dues payable to and recover- 
able by the mortgagee. In view of the amendment of sec. 84 by the amending 
Act XX of 1929, a distinction has been made which was not in the old 
section, between (1) deposit in court after tender out of court, and (2) 
deposit in court without previous tender out of court. In the second case, 
the deposit in court stops interest running only when the mortgagor has 
done all that has to be done to enable the mortgagee to take the amount 
out of the court and when notice under sec. 83 has been served upon the 
BS ater 
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For a legal deposit under sec. 83, two conditions must be fulfilled: 
(i) principal money in respect of the mortgage has become due, and 
(ii) a suit for redemption is not barred. 


If a suit for redemption is barred, the summary procedure for redemption 
would not be available. It would not also be available if the mortgagor had 
instituted a suit on his mortgage—Rajakrishna Menon v Sundaram 1963 
Ker LT 1031. The reason is that once a suit is filed, the amount due on the 
mortgage can be ascertained after the decree is passed, which may provide 
for interest and other matters arising in such suit. 


The only course that would be open to the petitioner to get the 
preliminary mortgage, decree under Or. 34, r. 4 C.P. Code in Form No. 5 
Appendix D cl. 4(/), which provides for provisions for directing the mortgagor 
to deposit the amount adjudged and also directing the mortgagee to bring 
to court and release all documents relating to the mortgage— Poulose v 
State Bank of Travancore AIR 1989 Ker 79. 


A deposit is invalid if made after the institution of a suit by the mortgagee 
for recovery of the money due under the mortgage—Brij Gopal v Masuda 
Begam AIR 1935 Oudh 93; Rajkrishna Menon v Sundaram Pillai 1963 Ker 
LT 1031. 


No stranger is competent to make deposit under sec. 83. A deposit may 
be made by the mortgagor or anybody entitled to institute a suit for 
redemption. 


The law relating to ‘tender’ has already been discussed in Chapter 5 
under the heading “How to tender mortgage money”. 


According to the Calcutta High Court, a proper tender will stop the 
running of interest if the mortgagor keeps the money unemployed, i.e. keeps 
the money always ready for payment over to the mortgagee, and does not 
afterwards make any profit of it—Satyabadi v Harabati 34 Cal 223 (229); 
Ram Nath v Gopal Chandra 8 CWN 153; see also Jag Sahu v Ram Sakhi 
1 Pat 350 (354): AIR 1922 Pat 167. This is also the law in England—see 
Bank of New South Wales v O'Connor 14 App Cas 273; Geyles v Hall 2 
P Wms 377. The Madras High Court has, however, drawn a distinction 
between a tender and a deposit, and holds that in case of a tender it is not 
necessary that the money should be always kept ready for payment; 
therefore, where after making a tender which was refused by the mortgagee 
the mortgagor employed the money to other uses, and was afterwards 
unable to pay, held that the interest ceased to run from the date of tender— 
Velayudu v Hyder Hossein 33 Mad 100. 


It is to be remembered that neither deposit nor tender is a precondition 
to a redemption suit. Three ways are available to the mortgagor, namely, 
(ù deposit, (ii) tender, and (iii) redemption suit. The mortgagor is free to 
choose any one of them. 
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1. Payment to one joint creditor 


(1) Discussion.—Whether a payment made to one of several persons 
jointly entitled according to the terms of the deed to the money secured by 
a mortgage, would be a good discharge, is a question which is not perhaps 
entirely free from doubt. In England, payment to one of several joint creditors 
will discharge the debtor at law, but a different rule has always been followed 
in equity, as the money is presumed to have been advanced by the lenders 
as tenants-in-common and not as joint tenants. ‘Though they take a joint 
security each means to lend his own money and to take back his own’ — 
Per Lord Alvanley, Merley v Bird (1798)3 Ves 631. Cf. Petty v Styward 
(1632)1 ChR 31; Rigden v Vallier(1751)2 Ves 258; Vickers v Cowell(1839)1 
Beav 529: 3 Jur 864: 8 LJ Ch 371: 35 Digest (Repl) 622; Carew, inre(1854)4 
Ir Ch 112; Matson v Dennis (1864)4 DeG J&S 345: 10 LT 391: 12 WR 926: 
35 Digest (Rep!) 683; Jackson, in re, Smith v Sibthrope (1887)34 Ch D 732: 
56 LJ Ch 593: 56 LT 562: 35 Digest (Repl) 317; Powell v Broadhurst (1901)2 
Ch 160: 70 LJ Ch 587: 84 LT 620: 35 Digest (Repl) 683. It is otherwise at 
law— Wallace v Kelsall (1840)7 M&W 264; Steeds v Steeds (1889)22 OBD 
537. And this view has been adopted by text writers — Fisher, 8 1513; Coote, 
p. 1055; Ashburner, p. 471. In America, a mortgage may be effectually 
discharged by any one of two or more joint mortgagees — Jones, § 958. 
The presumption, however, that the mortgage debt is held by the creditors 
in common and not jointly may be rebutted. If, for instance, the loan consists 
of trust money, the presumption of a tenancy-in-common on the part of the 
trustees will not arise. But in the absence of any evidence. or circumstances 
which would justify a contrary inference, it will be presumed, notwithstand- 
ing the form of the obligation, that the debt is due to the creditors in 
severalty—Steeds v Steeds (1889)22 QBD 537. It has been held by the 
Calcutta High Court that payment to one of two joint mortgagees does not 
necessarily operate as a discharge of the debt so far as the other mortgagee 
is concerned—Hossainara v Rahimannessa ILR (1910)38 Cal 342: 13 Cal 
LJ 3; Hakim v Adwaita (1918)22 CWN 1021; see also Jauhari v Ganga ILR 
(1919)41 All 631, where the legal effect of a full discharge by one of two 
joint mortgagees was said to operate in respect of his own share only. A 
release givanby one of two mortgagees would not prevent the other 
mortgagee from disputing the truth of the recitals contained in the release— 
Srinivasdas v Meherbai (1916)44 IA 36: ILR 41 Bom 300. 


In a Madras case, however, it has been held that payment to one of two 
joint mortgagees, in the absence of fraud on the part of the mortgagor, will 
operate as a valid discharge. It is said in the judgment that, although the 
Indian Legislature has in the Contract Act declared against the common 
law rule of survivorship, as well in the case of joint creditors as in that of 
joint debtors, and has also restricted the operation of a release of one of 
ne ge geniga, there is nothing to show that it intended to go beyond 
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this and refuse recognition altogether to rights or liabilities in solidum. The 
learned judges observed: ‘We think that effect must be given to the plain 
language used in sec. 38, and that the question above stated must be 
answered in the affirmative. So construed, the section is consistent with sec. 
165, which lays down the rule that a bailee, who has taken goods from 
several joint owners, may deliver them back to one without the consent of 
all. It is also consistent with the common law case of Wallace v Kelsall 
[(1840)7 M&W 264] and does not, as far as we can ascertain, conflict with 
any other case except one, which might have been cited in support of the 
respondents and which we think it well to mention, lest it should be 
supposed that it has been overlooked. We refer to Steeds v Steeds 
[(1889)22 OBD 537] the material facts of which are similar to those in 
Wallace v Kelsall (1840)7 M&W 264. In both the cases one of the joint 
creditors who joined in the action had been satisfied by payment or 
otherwise. In Wallace v Kelsall [((1840)7 M&W 264] the plea was held good 
on demurrer. In Steeds v Steeds [(1889)22 OBD 537] the statement of 
defence was held to be good only as regards the plaintiff who had been 
satisfied and his share of the debt. The cases cited in the judgment in Steeds 
v Steeds [(1889)22 OBD 537] do not, in our opinion, although support the 
conclusion arrived at. They go to show that, in equity, persons lending 
money to a third person are deemed to be tenants-in-common, and not joint 
tenants as well of the debt as of any security held for it. Some of the cases 
refer to the presumption in favour of tenancy-in-common as against the rule 
of survivorship; while Matson v Dennis [(1864)4 DeG J&S 345] which is also 
cited, is to the effect that a purchaser of property comprised in a mortgage 
would not be compelled to accept the title when it appears that the receipt 
for the money paid to discharge the mortgage was signed by one only of 
the mortgagees. Lord Justice Knight Bruce in holding that the estate was 
not fully discharged by such a receipt carefully avoids expressing an opinion 
as to the question which might arise in an action for the mortgage money'— 
Barber Moran v Romana ILR (1897)20 Mad 461, 464-5; cf. Bhup v 
Zainuabdin ILR (1886)9 All 205, 209. It would seem that the Madras case 
has been impliedly overruled by the Privy Council in Srinivasdas v Meherbai 
(1916)44 IA 36: ILR 41 Bom 300. 


It should be observed that in criticising Steeds v Steeds [(1889)22 OBD 
537] the learned judges admit that the authorities go to show that in equity, 
persons lending money to a third person are deemed to be tenants-in- 
common as well of the debt as of any security given for it. If this proposition 
is correct and the learned judges do not expressly dissent from it, the 
relevancy of sec. 38 of the Contract Act on which the judgment is. almost 
exclusively based seems to be more than questionable. 


It is said that in Matson v Dennis [(1864)4 DeG J&S 345: 10 LT 391: 12 
WR 926: 35 Digest (Repl) 683] Lord Justice Knight Bruce carefully avoids 
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expressing any opinion as to any guestion which might arise in an action 
for the mortgage money. On turning to the report, however, it is ‘found that 
the learned judge distinctly says that payment to one joint tenant or tenant- 
in-common does not discharge the estate in equity. He then adds ‘especially 
in the case of vendor and purchaser | think the purchaser has a right to say 
that the whole £ 3,000 was not shown to be discharged, but that it is 
consistent with the evidence to suppose that it may be still an available 
charge in equity —Matson v Dennies (1864)4 DeG J&S 350-51: 10 LT 391: 
12 WR 926: 35 Digest (Rep!) 683; and see Ahinsa Bibi v Abdul ILR (1901)25 
Mad 26, 38; Manzur v Mahmuiunnissa ILR (1902)25 All 155; Sitaram v 
Shridhar ILR (1903)27 Bom 292: 5 Bom LR 91; Jagat v Naba ILR (1907)34 
Cal 305, 321; Ram v Rajjan ILR (1909)32 All 164. Cf. Powell v Broadhurst 
(1901)2 Ch 160: 70 LJ Ch 587: 84 LT 620: 35 Digest (Repl) 683. 


(2) Exceptions to Barbar Moran's case.—The Madras High Court has 
recognised certain exceptions to the rule in Barbar Moran's case (Barbar 
Moran v Romana ILR (1897)20 Mad 461] as follows: 


In the first place the rule applies only to a case of actual payment. An 
undertaking to pay the amount at some future date is not eguivalent to 
payment and a discharge by,one of the mortgagees does not result from 
the acceptance of such an undertaking. Thus a mortgage cannot be 
discharged by a mere agreement or fresh contract to which other mortgag- 
ees are not consenting parties—Peri Ramaswamy v Chandra Kotaiah ILR 
48 Mad 693. 


Secondly, a remission by a co-mortgagee is not binding on the others— 
Lakshmi Narasimha v Lakshmanuva 25 MLJ 531. 


Thirdly, fraud is an exception. It ‘has been held in Arunachalam Chetty 
v Ramaswamy Ayyar [AIR 1928 Mad 933: 1928 MWN 518: 112 IC 501] thus: 
‘In Barbar Moran's case [ILR (1897)20 Mad 461] a payment to one of the 
mortgagees of the amount due on the mortgage was a full discharge of the 
mortgage debt. There was no question of fraud. This case is not an authority 
for the proposition that a co-obligee can validly excuse or release the debtor 
from his obligation by accepting a small amount from Him in full discharge 
of the debt so as to bind his co-obligees.’ 


Mere acceptance by the mortgagee from one of the mortgagors of 
payment of his portion of the debt does not sever the mortgage, and the 
‘mortgagee cannot be allowed to foreclose the shares of the remaining 
mo gag ors for ne sama, saiek of the debt—Chandika v Rohkenum 
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where there are two mortgagees, and the mortgagor has conveyed the 
property to one of them without the consent of the other mortgagee, the 
latter is entitled to enforce his portion of the debt against the whole of the 
mortgaged property—Arunachalam v Ramasamy AIR 1928 Mad 933 (935, 
939). 


Where there are two mortgagees, and one of them desires to realise 
the debt, then if the consent of the co-mortgagee cannot be obtained, he 
may be added as a defendant, and the mortgage-decree will provide for 
all the necessary accounts and payments, excepting that there can be no 
judgment for a sum of money entered as between the co-mortgagee 
defendant and the mortgagor—Sunitibala v Dhara Sundari ILR 47 Cal 175 
(179, 180) (PC): 24 CWN 297: AIR 1919 PC 24, followed in Arunachalam 
v Ramasamy AIR 1928 Mad 933 (935, 939). Where a prior mortgagee files 
a suit impleading the puisne mortgagee and the claim of the prior 
mortgagee is satisfied by the mortgagor before sale, the puisne mortgagee 
is entitled to institute a separate suit, because the earlier suit was not for 
his benefit— Soli Restonji v Gangadhar Khemka AIR 1969 SC 100. 


2. Payment into court.—An incumbrance may be discharged by 
payment into court under sec. 57 of the Transfer of Property Act. This section 
has been borrowed from sec. 5 of the Conveyancing and Law of Property 
Act, 1881, now replaced by sec. 50 of the Law of Property Act, 1925. Where 
the subject-matter of a sale is property subject to an incumbrance, sec. 57 
empowers the court to provide for the discharge of the incumbrances, and 
then to declare the property free from such incumbrances—Jagernath 
Singh v Mt. Mohra Kuvar AIR 1916 Pat 115. 


(1) Critigue.— lit is necessary to bear in mind that clause (1) of sub-sec. 
(a) provides for two classes of cases — one where an annual or monthly 
sum is charged on a property, the other where a capital sum is charged 
on a determinable interest in the property; which can only mean a partial 
interest carved out of some other estate where the whole is sold together. 
And this is the reason why in such cases the dividends are reguired to be 
sufficient to keep down the charge; for there may be one or more claims 
upon the purchase money in respect of income and one or more distinct 
claims in respect of capital—Hood and Challis, p. 29. For example, in the 
case of a sale by a tenant for life and the remainderman where there is a 
mortgage of the life estate, the dividends will represent the income to which 
the incumbrancer of the tenant for life is entitled during the latter's life; and 
the investment will represent the interest of the remainderman, after the 
determination of the life estate. For a form of order under the corresponding 
English section made in a case where the property was subject to an 
annuity, see Patching v Bull ((1882)46 LT 227: 30 WR 244]. For a form of 
order in an action to which the incumbrancer was not a party, see Dickin 
v Dickin [(1882)30 WR 887]; see also Milford Haven Ry. Co. v Mowatt 
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[(1884)28 Ch D 402], where an order was made on notice to the mortgagee 
and the trustee of a bankrupt mortgagor, who had agreed to sell the property 
to a third person. This appears to be the true meaning of the sub-section, 
though the language, it must be admitted, is rather obscure. 


(2) Where incumbrance exceeds land value.—it seems that the court 
cannot be called on to act under this section where the incumbrance or rent 
charge exceeds the value of the land. In the case of In re G.N.Ry. v 
Sanderson [(1884)25 Ch D 788] in which case Pearson, J, inclined to the 
opinion that this section does not apply to a perpetual rent charge secured 
upon land by Statute, where the guestion arose under the corresponding 
section of the English Act, Pearson, J, in giving judgment, observed: 'The 
question is, whether, under sec. 5 of the Conveyancing Act, | have power, 
or, at any rate, whether | ought, to compel the company to take the 
necessary steps to release the land from the rent charge. Sec. 5 is only 
permissive in its language. In the present case, the sum which would have 
to be paid into court would be about £ 2,300. The first guestion is, whether 
sec. 5 applies at all to a case of this kind, and | am rather disposed to think 
that it does not. | am not asked by the vendors to make use of the power 
conferred by this section, but | am asked by the purchaser to say that the 
vendors ought to apply to the court to make use of that power, when the 
vendors do not wish that the court should do so. Supposing that, upon the 
application of the vendors, | could declare the land free from this rent 
charge, what | have to consider is, whether, where the vendors make no 
such application | ought to insist on their doing so, when they would have 
to pay into court a sum very considerably in excess of the purchase money 
of the land. | am not aware that the court has ever said that a vendor is not 
entitled to rescind a contract, when the contract contains a provision such 
as that which is contained in the present contract, and when the result of 
his not rescinding would be to impose on him terms which he never 
contemplated, and never could have contemplated, and which, if he was 
not a rich man, could inflict on him the greatest possible hardship. In my 
opinion, my decision ought not to depend on the length of the vendor's 
purse. In the case of any ordinary vendor, | think, | should have declined 
to order him to pay into court a sum very nearly three times the amount 
of his purchase money, and the fact that the vendors are a wealthy company 
ought not, in my opinion, to make any difference. | think that the company 
are entitled to rescind the contract, unless the purchaser is willing to waive 
his requisition. 


ee _ (c) Discharge by Performance 
Where the mortgage is given not to secure the payment of money, but 





the performance of some other engagement, it will be discharged as soon 
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contemplated by the parties. Thus, in the case of a mortgage of indemnity, 
the mortgage will be extinguished when indemnity has in fact been 
obtained, though not in the precise terms of the contract or in the way which 
the parties had in view— Jones, 8 975. In other words, the mortgage will 
be extinguished, whenever the object it was intended to secure is substan- 
tially accomplished. 


(d) Discharge by Release 


The mortgage will also be discharged, if the debt itself is released or 
if the mortgagee releases the security, though such release does not of itself 
discharge the debt. A release, it should be added, may be effected by parol, 
but if itis in writing, it ought to be registered where the amount of the debt 
is not less than Rs. 100—Safdar v Lachman ILR (1879)2 All 554; Imam v 
Baijnath ILR (1906)33 Cal 613: 10 CWN 551. The guestion is, however, 
treated as an open one in Debendra v Mirza (1909)10 Cal LJ 150; disting. 
Gurdial v Jauhri ILR (1885)7 All 820; Ganga v Jagannath ILR (1904)27 All 
305. For the English law on the subject see Fisher, 88 1519, 1520; see also 
Hancock, in re (1888)57 LJ Ch 793: 59 LT 197: 35 Digest (Repl) 429; cf. 
Edwards v Walters (1896)2 Ch 157. A release for value is not a transfer of 
ownership; and though it is true a person who releases a security without 
consideration may be said to make a gift of it, the transaction does not fall 
under Chapter VII of the Transfer of Property Act, which deals only with gifts 
of tangible property. It is, however, never safe to trust merely in oral 
testimony; and a parol release should, whenever practicable, be followed 
by a delivery of the mortgage deed to the mortgagor. 


1. Trustee's power.—Let us now discuss the position of trustees. It is 
said that where the instrument contains the usual power to vary securities, 
they can release a portion of the securities held by them—Dart’s Vendors 
v Purchasers, pp. 630, 631: 31 LOR 139. But Dart thinks that the 
competency of trustees to release any portion of the property comprised 
in their security, on a sale without receiving the purchase money or an 
adeguate proportion of it, is a doubtful point, as a power to vary securities 
cannot authorise an abandonment of part of a security. But the preponder- 
ance of opinion is not in favour of this view, which does not, however, seem 
to be altogether unreasonable—Dart's Vendors v Purchasers, p. 630. Be 
this as it may, it is clear that the guardian of an infant in India has no such 
power—Muthusubbia v Rangia (1897)7 MLJ 191. A power to release 
mortgaged premises does not include a power to release the mortgage 
debt —Mercantile Investment 8 General Trust Co. v International of Mexico 
(1893)1 Ch 484n (CA): 68 LT 603n: 7 TLR 616: 10 Digest (Reissue) 847. 
Cf. Jones, 8 984. 


2. Specified release.— A release of a mortgage need not be general, 
but may be confined in its operation to a specified person or claim, so as 
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merely to allow priority to such person or claim, leaving the mortgage 
otherwise unaffected. For the operation of a release of a part of the 
mortgaged premises, see ante. Thus, in an American case where a 
mortgagee gave a release in favour of the Republic in order to enable tne 
mortgagor to start a distillery business, stipulating that the lien of the State 
for taxes and penalties should have priority, and that in case of forfeiture 
the title to the mortgaged premises should vest in the Republic, it was held 
that the instrument did not operate as a general release so as to entitle a 
junior incumbrancer to property—Flower v Elwood 66 lll 438; Jones, § 980 
Again, as a release is always limited to matters which were in the 
contemplation of the parties at the time, a general release given by a puisne 
mortgagee, who afterwards becomes entitled to a prior mortgage, will not 
affect his rights under such prior mortgage—Jones, § 981. Cf. London 8 
S.W. Ry. Co. v Blackmore 1870 LR 4 HL 610, 623. 


3. Part security.—it should be added that a stipulation that upon making 
certain payments, the mortgagor shall be entitled to have certain portions 
of the mortgaged premises released is not uncommon in a mortgage deed; 
though where the stipulation is subject to the condition that the mortgagor 
shall faithfully perform the covenant in the mortgage, it can be enforced only 
upon due performance of such covenants. Such stipulations, however, do 
not run with the land and cannot, therefore, be enforced by a purchaser of 
the equity of redemption, unless assigns are expressly named—dJones, 8 
79; Pingrey, § 1229. Mortgage deeds also sometimes contain a power 
reserved to the mortgagor to sell any part of the land on condition of 
oc sing the proceeds to the payment of the mortgage debt. In such cases, 
it woula seem that the mortgagor may convey portions of the property free 
from the lien of the mortgagee without any release or other act on the part 
of the latter, if he acts strictly within the terms of the power reserved to him— 
Jones, § 981; Pingrey, § 1229. But the point is not wholly free from doubt, 
and a prudent purchaser should insist upon the concurrence of the 
mortgagee—Jones, 8 79. 


4. Fraud or misrepresentation.—Where a release has been obtained 
by fraud or misrepresentation, it will, of course, be inoperative as between 
the parties, and the mortgagee would be restored to his original position 
on the discovery of such fraud or misrepresentation. And this right may be 
exercised even against a person who is innocent of the fraud, provided he 
has not given any valuable consideration. In one case, a debtor and his 
surety persuaded the creditor to accept from the debtor a transfer of a 
mortgage, which the debtor knew to be imaginary, but which the surety, 
relying on the debtor's statement, believed to be a good security. After- 
wards, the creditor, at the request of the surety, who suggested to him that 
he was secured by the mortgage, released the surety. Some friends of the 
Surely, RR the faith of this release, then lent him maney to enable him to 
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compound with his other creditors, which the creditor, at the time of giving 
the release, knew that they had refused to do, unless the release was given. 
it was held that the creditor, on discovery of the fraud, was entitled to be 
restored to his rights against the surety, as no consideration had moved 
from him—Scholefield v Templer(1859)4 DeG &J 429. The Vice-Chancellor 
was of opinion that the creditor should repay to the surety's friends the sums 
lent by them, but, on appeal, the provisions in their favour were struck out, 
and the decree made simply without prejudice to their rights. See also Teed 
v Carruthers [(1842)2 Y&CCC 31]. 


5. Release due to ignorance.—A person who is induced to give up a 
subsisting charge in ignorance of his rights is also entitled to claim similar 
relief. Thus an assignee in bankruptcy, who purchased an estate of the 
bankrupt under the commission, was treated as a trustee of the profit upon 
a resale for an equitable mortgagee by possession of the deeds though the 
latter had delivered them upon receiving the produce of the first sale— 
Morgan, Ex parte (1806) 12 Ves 6. So, where a new mortgage is substituted 
in ignorance of an intervening incumbrance, relief may be given to the 
mortgagee by restoring its original priority to the released mortgage. This 
was done in a case in America where the holder of a first mortgage, in 
ignorance of the existence of a subsequent one on the premises, released 
his mortgage and took a new one. There was no evidence of mistake, except 
such as might be inferred from the mortgagee's ignorance of the existence 
of the intermediate mortgage. On the other hand, there was no evidence 
that he would not have made the arrangement, had he known this fact. But 
it was considered that, although the court was not at liberty to infer facts 
not proved, yet it was at liberty to draw all the inferences which logically 
and naturally followed from the facts proved; that it was not an act of 
reasonable prudence and caution, such as men commonly use in the 
conduct of business affairs, for one having a first mortgage upon property, 
without consideration or other apparent motive, to release it, and take anew 
mortgage subject to a prior charge for a considerable amount; and it might, 
therefore, be inferred that the mortgagee would not have executed the 
release, had he known of the intervening mortgage— Jones, 8 971. 


6. Rights of third persons.—But the rights of third persons, who have 
honestly lent money on the faith of a release, cannot be affected by any 
secret infirmity in the transaction. In other words, the security will not be 
available against a person dealing with the mortgagor subsequent to and 
on the faith of the release—Eyre v Burmester (1864)4 DeG J&S 435; Jones, 
S 967. It must, however, be distinctly made out that the money was advanced 
on the faith of the title which the release gave or appeared to give to the 
borrower, and not merely in the expectation that a release would be 
executed, if there is no binding agreement to that effect. If, for instance, the 
money is advanced on the mere assurance of the borrower that he would 
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obtain a release, and he afterwards obtains it by means of fraud, the 
mortgagee may insist upon being restored to the position in which he stood 
before he was induced to release his security, not only as against the 
mortgagor, but also as against any person who has advanced money, 
though in good faith, to the mortgagor on his bare assurance that he would 
procure a release—Eyre v Burmester (1862)10 HLC 90:6 LT 838: 35 Digest 
(Repl) 512; Heath v Crealock (1873)18 Eq 215, 242; disting. Eyre v 
Burmester (1864)4 DeG J&S 435. 


This was decided vy the House of Lords in Eyre v Burmester [(1862)10 
HLC 90: 6 LT 838: 35 Digest (Rep)) 512], one of the series of cases which 
arose out of the frauds committed by the notorious John Sadlier. The report 
shows that after the completion of a transaction regarding a loan, but before 
the whole of the money had been actually paid, it was discovered that the 
estate, which had been offered as security, was subject to a mortgage in 
favour of a third person. The money, however, seems to have been ultimately 
advanced on the assurance of the borrower that he would free the property 
from the prior incumbrance. This he afterwards succeeded in doing, by 
inducing the prior mortgagee to release his mortgage in exchange for 
certain securities which turned out to be forgeries. 


7. Fraud subsequent to second advance.—!t was contended on 
behalf of the subsequent mortgagees that they were entitled to the benefit 
of the release under a well-known rule which has already been discussed 
[see ante]. It was also argued that as the release operated as a discharge 
of the incumbrance, a conveyance to them would have been a mere idle 
form, the absence of which could not affect the legal position of the parties. 
But it was held that a grantor cannot acquire, by virtue of a fraudulent 
transaction, such an interest as would ‘feed his prior contract’; and as the 
release had been obtained by fraud, the subsequent mortgagees could only 
claim the benefit of it, subject to the rights of the prior mortgagee. 


It was also thrown out by some of their Lordships that, even if the advance 
had been made subsequent to the agreement to release the prior security, 
-but before the execution of the deed, the prior mortgagee would not have 
forfeited his preference, as his agreement with the mortgagor was that he 
should release the mortgage on getting substituted securities of the same 
or greater value, and not forged securities. It seems, however, to have been 
generally conceded that if the release had preceded the advance of the 
money, and if that advance had been made on the faith of the title which 
the release gave or appeared to give to the mortgagor, the case would have 
been different. The subsequent mortgagees would then have advanced 
their money relying on a solemn deed by the prior mortgagee, representing 
that so far as related to his security, the title of the mortgagor was clear, 
and he could not have been heard to say that the execution of the release 
had been obtained by means of a fraud practised by the mortgagor. The 
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subsequent mortgagees might then have truly said that they were no parties 
to the fraud, and had acted on the faith of a deed which they had a right 
to presume and did presume, had been fairly obtained. But this, as the report 
shows, was not the real state of the case, as the money had been advanced 
long before the deed was executed, in reliance merely on the mortgagor's 
assurance that such a deed should be obtained. It is true the mortgagor 
did subsequently obtain a release, but he did so by means of a fraud, and 
the case did not, therefore, fall within the rule that equity will fasten itself 
on any new title which may be acquired by the grantor, if the old title is 
defeated. 


8. Release v Assurance.—The right of an incumbrancer, who has been 
induced to execute a release by means of fraud, to be restored to the 
situation in which he stood before the fraud was practised upon him, will 
thus yield only to rights which have accrued to innocent persons ignorant 
of the fraud and acting on the faith of the release executed by him, and not 
merely, as the whole tenor of the debate in the House of Lords shows, on 
the faith of a mere assurance by the borrower that he would procure a 
release of the mortgage. 


Lord Westbury, indeed, goes much further. ‘If’, says the learned judge, 
‘which is not proved, they, i.e. the subsequent mortgagees, had advanced 
money to Sadlier on the faith of the release and their actual possession of 
it, but without taking a conveyance, they might have had a lien on the deed 
itself; but their interest in the estate being equitable only, would still, in my 
opinion, have been subject to the superior equity of Eyre. Whilst the estate 
remained in Sadlier, so long was it liable to be pursued and recovered by 
Eyre.’ ‘But’, adds his Lordship, ‘there is no sufficient proof of any such 
advance by the bank; and the only foundation of the bank’s claim is the 
mortgage by Sadlier prior to the deed of reconveyance’—Eyre v Burmester 
(1862)10 HLC 103, 104: 6 LT 838: 35 Digest (Repl) 512. As Ames points 
out, this dictum of Lord Westbury is not quite consistent with the distinction 
drawn by him only five months previously in Phillips v Phillips ((1862)4 DeG 
F&J 208 (CA): 31 LJ Ch 321: 5 LT 655: 35 Digest (Rep!) 494] between an 
equity and an equitable estate—1 Harvard LR 1, 2; Ames's Lectures on 
Legal History, pp. 253 et seq. 


Lord Cranworth, however, seems to have been of a somewhat different 
opinion. ‘There can be , no doubt as a proposition of law’, says his Lordship, 
‘that if a person, who has a charge on lands, enters into a valid agreement 
with the owner to release his charge for the purpose of enabling the owner 
to raise money on mortgage, and on the faith of that agreement commu- 
nicated to the mortgagee, the mortgage is made, then the person who has 
the prior charge can never set it up against the mortgagee who has 
advanced his money in confidence that the prior charge would be released’ 
His Lordship, however, was of opinion that the facts of the case did not 
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warrant the application of his principle, as the dates of the various dealings 
between the parties showed that the advances were not made on the faith 
of any binding agreement to release the securities—Eyre v Burmester 
(1862)10 HLC 103, 106: 6 LT 838: 35 Digest (Repl) 512; cf. Scholefield v 
Templer 1859 Jones Rep 155, 170. 


The learned editors of Fishers Mortgage seem to think that the view of 
Lord Westbury was practically affirmed by the House of Lords, (8 1521. On 
the other hand, the author of a treatise on Mortgages thinks that the law 
on the subject is to be found in Lord Cranworth’s judgment—Ashburner, 
p. 423; see also Jones, 8 979; cf. Debendra v Mirza (1909)10 Cal LJ 150, 
but add that the prior mortgagee will be restored to his position without 
prejudice to the rights of persons who are alleged to have lent money on 
the faith of the release, citing Scholefield v Templer [(1859)4 DeG 8 J 429]; 
Hancock, re [((1888)57 LJ Ch 793: 59 LT 197: 36 WR 710: 35 Digest (Repl) 
429]; Edwards v Walters ((1896)2 Ch 157]. The two propositions, however, 
do not guite fall in with one another. Be this as it may, a judgment based 
upon the distinction between legal and equitable rights, which is inherent 
in the English law cannot be regarded as an authority in India. For a 
suggested solution of the guestions which arise out of conflicting eguitable 
claims to the same res, see 17 Harvard LR 352, 353. The proposition 
formulated by Lord Cranworth is, however, open to no such objection, and 
though it may not be 'artificial eguity' as it is understood and administered 
in the English system of jurisprudence, seems to be in periect accordance 
with the natural equity which commends itself to the general sense of the 
lay world not instructed in ‘legal principles’. But though a person who has 
been induced to execute a release by fraud cannot assert his priority against 
a subsequent mortgagee, who has lent money on the faith of the release, 
he may nevertheless pursue the whole of the property comprised in it, 
subject only to the rights of such subseguent incumbrancer. He cannot, 
however, follow any money which has been bona fide paid away by the 
mortgagor to his creditors—Eyre v Burmester (1864)4 DeG J8S 435. 


In Safdar Ali Khan v Lachman Das [ILR (1879)2 All 554] where a 
mortgagee had relinguished his security on certain property on the 
mortgagor giving a security on other property which, it afterwards turned 
out, belonged to a third person, it was held that the earlier security was not 
extinguished, 'as the fraud of the mortgagor would go back to the inception 
of the transaction and render all subseguent proceedings in reference to 
the property void and of no effect'. This, however, is a rather sweeping 
proposition, as it makes no distinction in favour of bona fide purchasers for 


value, but the judgment itself may be supported on the ground that the 


purchaser bought the property in ignorance of the mortgage, and not on 
— the faith of the release which was executed only when the fraud of the 
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9. Conditional release.—It may perhaps be useful to notice in this 
place, that a release executed by the mortgagee and placed in the hands 
of a third person to be delivered upon certain conditions to the mortgagor 
will be inoperative, if it is delivered before the performance of such 
conditions, and cannot be set up as a defence even by an innocent 
purchaser for value. This is not like a case in which a release has been 
obtained by means of fraud, but is more like a case in which the security 
has been stolen from the mortgagee—Jones, § 966. 


In connection with the subject of release, it should be added that a 
mortgagee of landed property whose security turns out to be insufficient 
will not be allowed to come against the residuary legatees of the mortgagor, 
if there are circumstances which would amount to an equitable release or 
abandonment of the mortgagee’s right of recourse against the personal 
estate. Thus, in one case, where there was not only considerable delay, but 
the mortgagee had actually assented to the distribution of the personal 
estate, it was held that the assets in the hands of the legatees could not 
be followed by the mortgagee—Balke v Gale (1886)32 Ch D 571. But mere 
delay will not affect the right of the mortgagee to follow the assets of the 
mortgagor's estate into the hands of the beneficiaries — see Eustace, in 
re (1912)1 Ch 561. But a mere extension of the time for payment cannot 
impair the security of the mortgagee. Thus, in an American case where a 
purchaser of one of the lots complained that the mortgagee had extended 
the time of payment, with the result that the property had diminished in value 
and the mortgagor had become insolvent, he was told that his only right 
as against the mortgagee was to pay him and be subrogated to his rights— 
Case v O'Brien (Mich) 33 NW Rep 405; Jones, 8 942; Velayudu v Narasimha 
(1916)32 MLJ 263. 


(d) Discharge by Substitution 


A security may also be discharged by the substitution of another security, 
though of the same nature, in place of the first, as for example, by a new 
arrangement between creditor and debtor, the terms of which are incom- 
patible with its retention, or by any other arrangement which insufficiently 
indicates the intention of the parties to waive it—Bank of Africa Ld. v 
Salisbury Gold Mining Co. 1892 AC 281. Thus, where a person having a 
security for a debt took another from the executor of the debtor, with an 
express agreement that it should be in lieu of the first, and delivered up the 
original bond, it was held that he was precluded from afterwards resorting 
to the security which he had deliberately given up— Shore v Shore (1847)2 
Phillips 378: 17 LJ Ch 59: 10 LT OS 105: 26 Digest (Repl) 205. Cf. Mason 
v Morley (1865)34 Beav 471, disting. Har Chandi v Sheoraj (1916)44 IA 
60: ILR 39 All 178, where the intention of the mortgagee to accept a new 
security was entirely frustrated. Cf. Skinner v Naunihal(1913)40 IA 105; ILR 
35 All 211, where a mortgage was renewed by a person with a limited 
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interest in the estate. But, unless a case of substitution is clearly made out, 
a fresh security will be treated as merely cumulative or additional and not 
substitutionary—Fisher, §§ 1562, 1569. Thus, where a company had a lien 
under its articles on the shares of a member for debts due from him with 
a power of selling the shares, fourteen days after notice to the shareholder, 
and a member who was indebted to the company gave his promissory note 
for the amount of the debt, and also transferred some of the shares to a 
trustee for the company with power of selling immediately on default, it was 
held that the lien under the articles on all the shares was not extinguished— 
Bank of Africa Ld. v Salisbury Gold Mining Co. 1892 AC 281. 


1. Novation v Merger.—The extinction of a security by the acceptance 
of another security in its place, though not of a higher nature than the old 
security, is known by the classical name of novation, and must be 
distinguished from merger in which the securities are not of equal degree. 
In a simple novation, the debtor remains the same, anew security only being 
taken, but in a novation with a delegation, the creditor accepts not only a 
new security but also another person as his debtor in place of the original 
debtor. A novation may also be either cumulative or substitutionary. It is said 
to be cumulative when a fresh security is taken without destroying the 
former obligation, and substitutionary when the new security takes the 
place of the old—Colquhoun’s Rom. Civ. Law, §§ 1852-1855; Abdy Walker, 
pp. 473-476. And see Autu v Ajudhia ILR (1887)9 All 249; Commercial Bank 
of Tasmania v Jones 1893 AC 313 (PC): 62 LU PC 104: 68 LT 776:9 TLR 
466: 26 Digest (Repi) 36; cf. Chedambara v Renga (1874)1 IA 241, 262: 
22 WR 148, 152. 


‘Novation’ is altogether different from a'merger'. It is substitution of anew 
contract, debt or obligation for an existing one, between the same or 
different parties. The substitution by mutual agreement of one debtor for 
another or of one creditor for another, whereby the old debt is extinguished. 
There are three kinds of novation: Where the debtor and creditor remain 
the same, but a new debt takes the place of old one; where the debt remains 
the same, but a new debtor is substituted; and where the debt and debtor 
remain, but a new creditor is substituted. 


2. Indian practice.—A practice obtains in India which is not the less 
objectionable, because it is almost universal. Where money is advanced 
by way of further charge, the original mortgage deed is not unfrequently 
cancelled, and the property pledged by a second instrument for the 
consolidated sum, deeds of further charge being very rarely executed 
outside the Presidency-towns. Again, it frequently happens that the 
mortgagor is unable to repay the loan, and an account is then taken of the 
= moneys due to the mortgagee on his security, and a fresh bond is executed, 
byw which the property is pledged for the original debt with accumulated 
ah I >rest—Chujjo v Joorawun 1852 SD NWP 34; Khyratee v Chenoo 1853 






li 
aa Čad SMER: 
Se pe nae 








Discharge of the Mortgage 745 


SD NWP 726; Kishoree v Umrit 1856 SD 942; Koondun v Judoo 1857 SD 
1184; Gopee v Kalee (1875)23 WR 338; Woseeun v Byjnath (1876)25 WR 
171; disting. Badri v Daulat ILR (1881)3 All 706; Magha, in re ILR (1900)25 
Bom 370, a case under the Stamp Act; Jones, § 927. In such cases, 
however, the priority of the original mortgage will not be affected; though 
where a fresh advance is made or the interest is turned into principal or 
a higher rate is reserved, neither such fresh advance nor the agreement 
for compound or for a higher rate of interest will have any effect as against 
an intermediate incumbrancer— Velayudu v Narasimha (1916)32 MLJ 263; 
see also Mahalakshmammal v Sriman ILR (1911)35 Mad 642. 


3. Proof of discharge of mortgage debt by production of original 
mortgage deed by mortgagor.— li the original mortgage deed comes from 
the custody of the mortgagor, the mortgagee must explain and prove how 
the mortgagor got hold of the original deed. If the mortgagee fails to offer 
any reasonable and acceptable explanation in this regard, the mortgagor, 
notwithstanding the burden to prove discharge, is entitled to invoke the 
presumption under sec. 114(/) of the Evidence Act to show that the original 
document was returned by the mortgagee in token of discharge. This legal 
position shall remain the same even if there is no endorsement in the 
mortgage deed by the mortgagee showing discharge of mortgage-debt by 
payment— Shivalingamma v T. Ramaiah AIR 2004 Kant 307. 


4. Waiver of security 


(1) Discussion.— It is, of course, competent to the parties to agree that 
a change in the form of the mortgage debt shall operate as a payment of 
the debt. But such an agreement must not be presumed except on very 
strong grounds which must be affirmatively established by the person who 
seeks to make out such a case— Saunders v Leslie (1814)2 Ball & B 509: 
32 Digest (Repl) 353. It would not certainly be inferred from the mere fact 
that the rate of interest is varied, or that other properties or further advances 
are comprised in the fresh security given by the debtor; though a prudent 
mortgagee ought not to part with the old securities, as such conduct on his 
part may be treated as evidence of an intention to waive them—see among 
other cases Goluk v Prem ILR (1877)3 Cal 307; Shantapa v Balapa ILR 
(1880)6 Bom 561; Dullab v Lakshman ILR (1885)10 Bom 88; Alangaran 
v Lakshmanan ILR (1896)20 Mad 274; Puranmal v Venkata ILR (1896)20 
Mad 486; Baranashi v Johori (1903)8 CWN 385, where the mortgage debt 
was divided between purchasers of the mortgaged property and separate 
mortgage bonds executed in favour of the mortgagee in place of the original 
mortgage bond. Disting. Brettle, re (1864)2 DeG J8S 244, 248, 249: 24 
Digest (Repl) 701, in which Turner, LJ, does not rest his judgment merely 
on the difference in the rate of interest under the memorandum and the 
subseguent deed of mortgage. 
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In Tenison v Sweeny [(1844)1 Jones & Lat 710, 717: 7 1 Eq R 511: 35 
Digest (Repl) 491; Sheldon, § 20; see a/so Jones, § 930; cf. Sankar v Mejo 
(1901)28 IA 203: ILR 23 All 313: 3 Bom LR 713: 5 CWN 649; Debendra 
v Mirza (1909)10 Cal LJ 150; disting. Ram v Chothmal ILR (1888)13 Bom 
348], Lord St. Leonards made the following remarks: 'Then another point 
was started that, as the successive mortgages were for the sum secured 
by the former mortgages and for the sums subsequently advanced, the old 
securities were merged in the new, and that the judgment-creditor had a 
right to come in before the last mortgage. That is a very novel view of the 
operation of the deeds. | have had considerable experience in this particular 
department of the law, and I never before heard of such a doctrine. It is clear 
that the former mortgages continued untouched and operative notwith- 
Standing the new mortgages, and the new mortgages were for the purpose 
of letting in the further advances upon the property. Nothing could be more 
alarming to creditors than that a doubt should be thrown out whether by 
taking a new security for their old debt, and for further advances they do 
not prejudice their original securities.’ 


So also in Miln v Walton ((1843)2 Y&C Ch R 354: 35 Digest (Rep!) 708], 
the Vice-Chancellor observed: 'Does a creditor having a mortgage on the 
funds of his debtor for part of his debt, necessarily surrender that mortgage 
or lower its priority by taking a subseguent mortgage on the same funds 
for the whole of the debt? If there be no more in the transaction, | apprehend 
that the earlier mortgage remains in force and maintains its rank notwith- 
standing the other, and may be dealt with by the creditor separately. Or if 
A, a creditor having a security for his debt upon funds of the debtor, take 
afterwards, either alone, but on behalf of himself, and B, another creditor 
of the same debtor, or jointly with B, a security for both debts on the same 
funds which were the subject of A's separate security, does A, by doing so, 
necessarily relinquish the separate security or alter its precedence? If there 
be no more in the transaction | apprehend not'—(1843)2 Y&C Ch R 354, 
361: 35 Digest (Repl) 708. See also Voet’s Commentary, translated by 
Berwick, p. 427. 


In one Calcutta case, the court was invited to presume an intention on 
the part of a mortgagee to surrender his priority by reason of his having 
taken a fresh security for the old debt and a fresh advance— Gopal v 
Herembo ILR (1889)16 Cal 523. But the learned judges refused to close 
their eyes to the true nature of the transaction, simply for the purpose of 
benefiting one person at the expense of another. The facts were these: On 
29 November 1882, H mortgaged to the plaintiff his one-third share in a 
house and garden to secure Rs. 1,000 with interest at 12%. On 3 January 
1884, H mortgaged his one-third share in the same house to a third person 
to secure Rs. 1,000 with interest at 18%. On 14 May 1884, H and his two 
brothers mortgaged to the plaintiff the entirety of the said house and garden 
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to secure Rs. 3,400 with interest at 18%. This last mortgage recited the 
mortgage of 29 November 1882, and a further loan of Rs. 100 by the plaintiff 
to H, and contained the following clause: ‘Now in order to liquidate the said 
debt and on account of our necessity, we three brothers do this day 
mortgage to you whatever right, title and interest we have in the said two 
premises and take the ‘loan of Rs. 3,400; out of this money we have also 
liquidated the said debt, therefore, for interest of the said money, we are 
paying at the rate of Rs. 1-8 (Rs. 1.50) per month. It was held that the 
transaction of 14 May 1884 did not amount to payment of the original debt, 
but was in reality a further advance and a fresh security for both the old 
debt and the fresh advance, on different terms as to interest, the old debt 
remaining untouched. It was also held that even if the original debt had been 
satisfied by the second bond, it would not have necessarily destroyed the 
security, as the presumption was, in the absence of any evidence to the 
contrary, that the plaintiff intended to keep the security alive for his own 
protection—see also Alangaran v Lakshmanan ILR (1896)20 Mad 274; 
Inderdawan v Gobind ILR (1896)23 Cal 790; Ramkishen v Fakir (1913)11 
All LJ 386; cf. Kelleher, pp. 114, 115. 


(2) Satisfaction necessary.—in a word, no mere change in the form 
of indebtedness or in the mode or time of payment will discharge the 
mortgage which will subsist as an incumbrance, till the debt secured by it 
is satisfied, and will not be affected by the execution of any fresh instrument 
as evidence of the debt or even by a personal judgment against the 
mortgagor. ‘As a general rule’, says Justice Walker, ‘the mere change in the 
form of the debt does not satisfy a mortgage made to secure it, unless it 
is intended so to operate. The lien of the debt attaches to the mortgaged 
property and the lien can, as between the parties only, be destroyed by the 
payment or discharge of the debt, or by a release of the mortgage. Mere 
change of the form of the evidence of the debt nowise affects the lien. A 
renewal of the note, its reduction to a judgment, or other change not 
intended to operate as a discharge of the lien, still leaves it as between the 
parties, in full vigour. This is the rule in equity that is sanctioned by many 
adjudged cases. In that forum, mere form is disregarded and substance only 
is considered’—Flower v Elwood 66 lil 438; Jones, 8 924; cf. Stewart v Delhi 
etc. Bank Ltd. (1872)17 WR 201. 


(3) Meaning explained.—it follows that a mortgagee does not waive 
his security by taking a promissory note for the interest due to him, or even 
by giving a receipt for it or making an endorsement of the amount for which 
the note or receipt is given on the original mortgage, unless third parties 
have dealt with the mortgagor in the belief that the interest has been actually 
paid—Barret v Wells 1700 Prec Ch 131; cf. Hardwick v Mynd (1796)1 Anst 
111; Curtis v Rush (1814)2 Ves & B 416; Saunders v Leslie (1814)2 Ba & 
Be 509; 32 Digest (Repl) 353; Kemmis v Stepney (1828)2 Moll 85: 4 Digest 
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(Reissue) 405; Rivolta, Ex parte 1882 WN 76 CA; Patten v Bond (1889)37 
WR 373; disting. Loftus v Swift (1806)2 Sch & L 642, 651: 35 Digest (Rep!) 
764; Autu v Ajudhia ILR (1887)9 All 249; cf. Jones, §§ 929, 932. But where 
a note was given for the amount of interest accrued on a mortgage, together 
with a further loan made at that time, and an endorsement was made on 
the mortgage deed, ‘Received on the within, interest up to date’, and there 
was evidence that the note was intended by the parties to be taken in 
payment of the interest, it was held that such interest was no longer secured 
by the mortgage—Jones, § 932. The general rule, however, undoubtedly 
is that a mortgage can only be discharged by payment or release. Thus, 
in one case, where a payment upon a mortgage was made by bills of 
exchange, which were afterwards dishonoured, it was held that the security 
was not extinguished, although the title deeds as well as the mortgage deed 
had been delivered up to the mortgagor, together with a receipt by the 
mortgagee that the bills had been received in full payment of the mortgage 
debt— Teed v Carruthers (1842)2 Y&C Ch 31; cf. Fenton v Blackwood 1874 
LR 5 PC 167, in which it was held that the right of the mortgagee to claim 
as a secured creditor was not affected by his mode of keeping the accounts. 


It has not been possible to find any case either in the English or Indian 
reports as to the effect of the mortgagee's taking a promissory note or even 
a fresh security for moneys paid by him for the protection of the mortgaged 
premises. But, on principle, it would seem that the mortgagee ought not to 
be precluded, if there is nothing else to indicate a waiver, from claiming such 
payments as incident to his original mortgage—Cf. Jones, 88 929, 932. 


(4) American law.— The taking of further security', says Jones, 'for the 
mortgage debt, whether it be by a second mortgage upon the same land 
or real or personal security upon other property, is, generally no waiver of 
the original mortgage. Neither does the taking of anew note with an indorser 
where there was none originally nor the taking of a new note without an 
indorser in place of an old one secured by an indorsement, release the 
premises from the lien. Nor does the renewal of the note with different 
names have this effect; nor the giving of the new note different from the old 
by making it payable at a certain place; nor the giving of the new note at 
the reguest of the holder of the old to one to whom it was intended the 
security should be assigned, such delivery to the intended assignee 
amounting in fact to an assignment of the debt; nor the assumption of the 
mortgage debt by a purchaser of the equity of redemption.’ In a word, though 
the mortgagor's note may be increased, diminished and renewed ever so 
many times, the mortgage would still attach to the debt secured by it, and 
may be enforced as against third persons—Jones, § 929. 


But, of course, this rule will not hold good, if further security is taken for 
part of a mortgage debt with the distinct intention that it shall be withdrawn 
from the operation of the mortgage. Nor, it seems, will the first mortgage 
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be continued in the second, if the latter is given in settlement of mutual 
running accounts of which the first mortgage debt is only a part—Jones, 
§ 927(a). So, too, the mere circumstance that the debt secured by a second 
mortgage is a balance of the old debt, would not justify the inference that 
it was intended to keep the earlier security alive, if the old debt had not 
merely merged in a judgment but satisfaction of it had been entered, upon 
the execution by the mortgagor of a fresh mortgage on the same property 
for the money due under the judgment—Ram v Chothmal ILR (1888)13 
Bom 348; Chhagan v Muhammad ILR (1919)41 All 456, disting. Purnama! 
v Venkata ILR (1897)20 Mad 486. 


(f) Discharge by Deposit 

After the mortgage money has become payable and before the right to 
redeem the mortgage is barred, the mortgagor has the alternative remedies 
open to him under the Transfer of Property Act, 1882—(1) he may pay or 
tender the mortgage money to the mortgagee at a proper time and place 
under sec. 60; (2) he may deposit the amount in court under sec. 83; or (3) 
he may bring a suit for redemption under sec. 91—Sardar Karam Singh v 
Raja Md. Siddik Khan (1901)4 Oudh Cas 387 (394-5) (DB). He may resort 
to any of the remedies. However, he cannot be compelled to resort to any 
one remedy in particular—Het Singh v Biharilal AIR 1921 All 358 (360): ILR 
(1921)43 All 95: 59 IC 92. 


1. Deposit 


(1) Purpose.—Section 83 of the Transfer of Property Act is a survival 
of the repealed Bengal Regulations | of 1798 and XVII of 1806. The former 
in order to save the property mortgaged by way of conditional sale allowed 
the mortgagor to make a deposit in court within the time fixed in the 
mortgage deed for the repayment of the martgage debt—A.J. Forbes v 
Ameeroonissa Begum 10 MIA 340 (348). The latter extended this period 
to one year from the date of the mortgagee's application to the court under 
sec. 8 of the Regulation—Dabee Rawoot v Heeramun Mahatoon 8 Suth 
WR 223 (224). The idea of making a deposit in court is meant for removing 
the inconvenience resulting from a tender out of court. The deposit in court 
supplies the mortgagor with a sure mode of proof that he has made a 
tender— Ramabhadra v Arunachalam AIR 1926 Mad 601 (604): ILR 
(1926)49 Mad 609: 95 IC 108. 


(2) Procedure.— Section 83 provides a summary procedure and the 
court's functions are merely ministerial and not judicial—Adhar Singh v 
Ablakh Singh 1895 All WN 145 (146-7). Order 23, rule 3 does not apply 
to a compromise arrived at in the proceedings— Tatayya v Pichayya ILR 
(1890)13 Mad 316 (318). And this section applies to charges as well—Brij 
Gopal v Mt. Masuda Begam AIR 1935 Oudh 93 (94). 
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(3) Deposit after suit.—A tender should be unconditional—Nanu \ 
Manchu ILR (1891)14 Mad 49 (50). And sec. 83 contemplates actual 
deposit—Mahammadunni v Parambil Bava AIR 1916 Mad 383 (384). But 
the mortgagee cannot be compelled to accept the deposit— Chandramani 
Pradhan v Hari Pasawat AIR 1974 Ori 47 (48): (1973)2 Cut WR 1691. The 
whole amount remaining due on the mortgage must be deposited. in the 
case of improper deposit mesne profits cannot be claimed— Thakur Singh 
v Rambaran Singh AIR 1973 SC 45 (48): (1973)1 SCR 1016: (1972)2 SCC 
740. The deposit is not valid without notice being served on the mortgagee 
or if he is a minor, on his guardian ad /item—Gokul Kalwar v Chander 
Sekhar ILR (1926)48 All 611: AIR 1926 All 665. Tender or deposit under 
sec. 83 is not a precondition to a redemption suit. Hence such a Suit cannot 
be dismissed on the ground of non-deposit or non-service of notice of 
tender—Deopato Kuer v K. P Singh AIR 1976 Pat 18. 


Section 83 applies to deposits before the institution of a suit on the 
mortgage. And the principle underlying this is that a tender of money is to 
be made before the creditor files a suit for such money—Bayya Sao v 
Narsinga Mahapatro ILR (1912)35 Mad 209 (212-3). Deposits into court 
after the suit are governed by Order 24 of the Code of Civil Procedure— 
Brij Gopal v Mt. Masuda Begam AIR 1935 Oudh 93 (94-5): 153 IC 263. There 
is thus a distinction between sec. 83 and Order 24. Under the former, interest 
does not cease to run unless the entire dues are deposited, while under 
the latter interest ceases with the deposit irrespective of whether it is made 
for the whole or a part. 


(4) De minimis non curat lex [Cro. Eliz. 353].—The Latin maxim means 
that the law does not concern itself with trifles. Courts of justice generally 
do not take trifling matters into account, except under peculiar circum- 
stances, such as the trial of a right. For example, they will not take notice 
of the fraction of a day. If the amount deposited is less than the amount due 
the mortgagee is at liberty to ignore it and it will not stop interest under sec. 
84 of the Transfer of Property Act, though the deficiency is due to a bona 
fide mistake—Gouri Sankar v Abu Jafar 34 IC 690 (692). Even a deficit 
of Rs. 2 through the miscalculation of the pleader's clerk would make the 
deposit insufficient and the interest will not cease to run. In Subbai v Pilani 
[84 IC 825 (826)] a deposit falling short by only 9 pies (Rs. 0.09) owing to 
a bona fide mistake of calculation has been held to be insufficient. However, 
in some cases it has been held that where a mortgagor tenders an 
insufficient amount in the bona fide belief that is the whole amount due, the 
tender is not wholly ineffectual but is valid pro tanto—Haji Abdul v Haji Noor 
ILR 16 Bom 141 (147). 


But the contrary is not invalid. If deposits are more than the dues the 


_ deposits are not invalid—5 Rep 115. And this follows the principle, ‘omne 


= majus continet in se minus’ (the greater contains the less). 


nl vi? 
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(5) Withdrawal of deposit.—The proviso to sec. 84 presupposes the 
continuance of the deposit in court to stop the running of interest. Hence 
the withdrawal of the amount by the mortgagor, even after the refusal by 
the mortgagee has the effect of rendering the mortgagor liable for interest 
from the date of such withdrawal—Bartlett v Frauklin (1867)38 LJ Ch 671 
(672): 17 LT 100: 15 WR 1077: 35 Digest (Repl) 415. Where the mortgagor 
redeposits it after withdrawing the deposit in pursuance of a preliminary 
decree passed on a subsequent suit for redemption, he is entitled to mesne 
profits from the date of the original deposit and the interest will cease from 
that date—Nachiappan v Muthiah Ambalam AIR 1966 Mad 77: 78 MLW 
205: ILR (1966)1 Mad 84. Where the mortgagee withdraws the amount 
credited to his account, the mortgagee is extinguished. And it is for the 
creditor to show that he or his agent withdrew the money under such 
conditions that the statutory result, i.e. full discharge of the mortgage did 
not follow from such withdrawal— Ramachandra v Rani Keshobati Kumari 
ILR (1909)36 Cal 840 (PC): 36 IA 85. But if the deposit is withdrawn by a 
person not entitled to it, the mortgagee’s right to enforce the security is not 
destroyed—Horay Krishna v Sashi Bhushan AIR 1941 Cal 18: (1941)45 
CWN 74. 


2. Notice and tender.—The Transfer of Property Act in some of its 
sections speaks of tender of the mortgage money and of notice to the 
mortgagor. Thus sec. 60 provides for a tender of the mortgage money by 
the mortgagor. Sec. 69 provides for notice being given to the mortgagor 
before a mortgagee exercises his power of sale. And sec. 83 provides for 
notice being given to the mortgagee of the deposit of the mortgage money 
into court. The rules as to such tender or notice are contained in secs. 102 
and 103 of the Transfer of Property Act. 


A tender made to a person who disclaims authority to accept it is made 
at the risk of the tenderer. In case it is subsequently found that the tenderee 
had no authority to receive it, the tender fails and cannot stop interest under 
sec. 84— Bai Ruttonbai v Fraser Ice Factory Ltd. ILR (1908)32 Bom 521 
(531). A tender under sec. 60 or a notice under sec. 69 or sec. 83 cannot 
be made to or served on a guardian ad litem unless such a person is actually 
appointed— Pandurang v Mahadaji ILR (1903)27 Bom 23 (29). 


(g) Extinction of the Eguity of Redemption 


The mortgagor's equity of redemption may be extinguished in two ways 
— (1) by act of parties; or (2) by operation of law. 


1. By act of parties.—The act of parties is an act subseguent to the 
mortgage. For it is not open to them as part of the mortgage transaction 
itself to put an end to the equity of redemption. In the words of Lord 
Macnaghten in Noakes v Rice [1902 AC 24 (HL): 1900-3 All ER Rep 34], 
‘Redemption is of the very nature and essence of a mortgage.’ And no act 
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of parties other than a transaction outside the mortgage deed can 
extinguish the mortgagor's right—Farayya v Venkata ILR 11 Mad 403. The 
provisions of Order 34 C.P. Code have laid down in clear terms the 
circumstances when the right of redemption would stand extinguished. See 
Mhadagonda v Shripal Balwant AIR 1988 SC 1200: (1988)3 SCC 298. 


(1) Subsequent agreements.—A mortgagor is entitled to dispose of 
his equity of redemption and bring about its extinction by transaction dehors 
the mortgage. Thus subsequent to the mortgage he may convey a part of 
the hypotheca to the mortgagee absolutely in consideration of the rest of 
the property being released from the mortgage—Md. Musa v Aghore 
Ganguli 42 IA 1. 


(2) Executory contracts.—An executory contract may extinguish the 
equity of redemption. However, there is no presumption that it discharges 
the mortgage—Ellappa v Sivasubramaniam AIR 1937 Mad 293. 


(3) Novation.—The subsequent agreement may be a novation which 
as a new contract may extinguish the mortgage. In such a situation the 
mortgagee cannot sue on the mortgage, and his remedy is by way of 
specific performance of the new contract—Elichi Ussack v Ramaswami 
Aujar 28 MLJ 662. 


(4) Acceptance of new security.—The acceptance of a new security 
is not a novation and, therefore, it does not extinguish the prior mortgage— 
Velayudha Reddi v Narasimha Reddi 32 MLJ 263. Where a mortgagee in 
the exercise of the power of sale enters into a contract for the sale of the 
mortgaged property, there is no extinction of the right to redeem until the 
sale deed is actually executed—Abraham v Abdul AIR 1944 Bom 156. In 
case the new security proves invalid, the mortgagee can enforce the old 
mortgage—H.C. Lal v S. Singh 44 IA 60. 


(5) Limitation.—Notwithstanding the execution of the subsequent 
mortgage the cause of action on the first mortgage subsists so as to give 
the mortgagee priority over an intervening mortgage. However, if the first 
mortgage is barred by limitation at the date of the subsequent mortgage, 
it will not be revived as a protection against the intermediate incum- 
brancer—Munshi Lal v Hira Lal AIR 1947 All 74 (78) (FB): ILR 1947 All 11. 
Where it is not so barred, the subsequent mortgage is treated as an 
acknowledgment, which provides for a fresh starting-point of limitation. But 
it does not bind the intermediate incumbrancer [Bank of Upper India v 
Robert Hercules Skinner 69 IA 130: ILR 1942 All 660], even though the 
mortgagor retained some interest in the hypotheca—Radha Kishan v 
Hazarilal ILR 1944 Nag 383: AIR 1944 Nag 163. Where a transfer is prior 
to the acknowledgement, it does not bind the transferee—Subbi Sethi v 
Lakshmi (1945)2 MLJ 556. 
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2. By operation of law 


(1) Doctrine of merger.—Where a mortgagee acquires the equity of 
redemption a merger takes place with the result that the former is 
extinguished and the latter is enlarged into full Ownership. And this 
acquisition may be by a private treaty with the mortgagor or by purchase 
at a compulsory sale held by a court of law. For a merger to arise, it IS 
necessary that a lesser estate and a higher estate should merge in one 
person at one and the same time and in the same right and no interest in 
the property should remain outside—Shah Mathuradas Maganlal & Co. v 
Nagappa AIR 1976 SC 1565; Gambargi Appalaswamy Naidu v Behara 
Venkataramanayya AIR 1984 SC 1728. Merger may take the form of an 
estate or of a merger of charges in the land. 


(a) Purchaser at court sale.—The effect of the mortgagee’s purchase 
of the equity of redemption at a court sale is fourfold: 


(i) Third party decree.—Where a third party in execution of a money 
decree or mortgage decree brings the judgment-debtor's property 
to sale and the property is purchased by a person having a 
mortgage over the property the mortgagee acquires an irredeem- 
able title since the equity of redemption is extinguished by 
merger—Bisheshur Dial v Ram Sarup ILR (1900)22 All 284 (FB). 


(ii) Mortgagee’s decree.—Order 34, rule 14 of the Code of Civil 
Procedure provides for a suit for sale of the mortgaged property— 
this restricts it to decrees for claims arising under the mortgage, 
but collaterally as on a bond securing the mortgage-debt or a 
covenant. However, the prohibition does not apply to a money 
claim independent of the mortgage | Raj Jagadish v Bhubaneshwar 
27 CWN 38], or aclaim under a different mortgage [Bai Noor Jan 
v Hansraj Jethamal ILR 49 Bom 208] and, therefore, the mort- 
gagee may be a purchaser at a sale in execution of a decree on 
such a claim. But he is to obtain the leave of the court before bidding 
at such a sale. In such a case he acquires an irredeemable title— 
Mahabir Prasad v Macnaghten ILR 16 Cal 682 (PC): 16 IA 107. 


(iii) Mortgage decree.—The mortgagee can bid for sale with the 
permission of the court after obtaining a mortgage decree. And a 
purchase by him gives him an irredeemable title. If no leave is 
obtained and the mortgagor fails to object in the execution 
proceedings and the sale is confirmed, the eguity of redemption 
is extinguished— Tukaram v Subbedar Nanoji AIR 1936 Bom 177: 
38 Bom LR 242. 


(iv) Money decree.—A mortgagee's purchase at a sale on a money 
decree does not extinguish the mortgage— Khairajma! v Daim 32 
IA 23 (PC): ILR (1905)32 Cal 296. The sale is not void, but voidable 
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at the option of the mortgagor— Nannuvien v Muthuswami ILR 29 
Mad 421. In case the sale is confirmed, the defect is cured and 
the eguity of redemption is extinguished— Venkayya v Surayya ILR 
30 Mad 362. 


(b) Extinction by merger.—Now let us discuss the extinction of a 
security by merger. The subject naturally falls under two heads: first, the 
merger of alower ina higher security; secondly, the merger of alesser estate 
in a greater estate. 'It is general rule of law', says Truro, C, 'that a party, by 
taking or acquiring a security of a higher nature in legal operation than the 
one he already possesses, merges and extinguishes his legal remedies 
upon the minor security or cause of action, that is to say, the taking a bond 
or covenant, or the acguiring a judgment for a simple contract debt, merges 
and extinguishes the simple contract. —Owen v Homan (1851)3 Mac 8 G 
378, 407: 20 LJ Ch 314; aff. (1853)4 HL Cas 997: 35 Digest (Repl) 708. 


in India, it is true, there is no distinction between simple contracts and 
contracts by specialty. But, nevertheless, where there is a formal instrument 
embodying the transaction between the parties, one cannot go behind the 
document for the purpose of adding to its terms, a rule not based on any 
technicality but on common sense. 


In Vaughan v Vanderstegen [(1854)2 Drew 289: 2 Eq Rep 1257: 23 LT 
OS 328: 35 Digest (Rep!) 299], where there was an equitable mortgage by 
deposit in the first instance followed by a formal assignment to secure 
certain advances, it was held that the equitable mortgage was merged. | 
think’, said the Vice-Chancellor, ‘it would be contrary to principle to say that, 
where there is a deposit for a certain purpose to secure a certain amount 
then due, and then the depositor gives a formal mortgage, expressing for 
what it is given, that being the agreement between the parties expressing 
all that they intend should be secured, the mortgagor can have a right to 
assume that the former security subsists, if it is not said in the deed that 
was the intention. It may have been intended at the time that, notwithstand- 
ing the transaction, the policy was to retain a security for what is not 
mentioned in the deed, the costs; but in the absence of any such expressed 
agreement, | must apply the general principle to this case. The policy is, 
| think, in the hands of Mr. Annesley, not by virtue of the deposit, but of the 
mortgage and where that is satisfied, he has no further right to hold it. The 
possession by the deposit is merged in the possession under the mortgage. 
Mr. Annesley can only have, out of the produce of the policy, what is secured 
by the mortgage'—(1854)2 Drew 289, 293: 2 Eq Rep 1257: 23 LT OS 328: 
35 Digest (Repl) 299; cf. Mason v Morley (1865)34 Beav 471. Disting. 
Smallman's Estate, in re 1868 IR 2 Eg 34. 


KA ZNA kom if the higher security becomes ineffectual, the lower security will be 






ved; adiihije, for instance, if there. is an equitable mortgage, and a legal 
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mortgage is subsequently given, but it is avoided by a prior act of 
bankruptcy, the equitable mortgage will be revived— Elliots Estate, in re 
1874 IR 8 Eq 565; Harvey, Exp (1839)1 Mont & C 261: 3 Dea 547; cf. 
Juggernath v Ram 1854 SD NWP 183; Harris, Exp 1874 LR 19 Eq 253. 
So also, though the lien of the salvor may be discharged and his priority 
lost by his taking a contractual mortgage, the lien will not be extinguished 
by the mere acceptance of another security, if it turns out to be worthless— 
Kehoe v Hales (1843)5 Ir Eq R 597. So, again, where a second charge was 
ineffectual, because it could not bind the true owner of the property, it was 
held that there was no merger; for a good prior security cannot merge in 
a later charge which is inoperative—Jaitha v Hazi ILR (1886)10 Bom 634, 
644: cf. Jivan v Framji(1870)7 Bom HC Rep ocj 45; Arumugam v Periasami 
ILR (1896)19 Mad 160, where two previous mortgages, which had been 
consolidated in another which was inoperative owing to non-registration, 
were held not to have been extinguished. Cf. Prayrag v Golukaram (1902)6 
CWN 787; Surjiram v Barhamdeo (1905)1 Cal LJ 337. Disting. Velu v 
Balakrishna (1902)12 MLJ 366. 


Again, if the remedy given by the subseguent security is not co-extensive 
with the earlier security, there will be no merger. Thus, where the debtor 
gave a promissory note to the creditor which was specially registered under 
sec. 52 of Act XX of 1866, and afterwards renewed in consideration of the 
debtor securing the debt by an assignment by way of mortgage of his 
interest in certain landed property, it was held that the creditor could still 
proceed in a summary way upon the note—Aam v Blaquiere (1867)1 BLR 
oc 35. Some stress was. laid upon the fact that the promissory note was 
not given up when further security was taken. Cf. Bell v Banks (1841)3 Man 
& G 258: 3 Scott NR 497: 5 Jur 486: 6 Digest (Repl) 365; Holmes v Bell 
(1841)3 Man 8 G 231: 3 Scott NR 479: 7 Digest (Repl) 198; Norfolk Railway 
Co. v M'Namara (1849)3 Exch 628: 12 Digest (Reissue) 640; Chetwynd v 
Allen (1899)1 Ch 353: 68 LJ Ch 160: 80 LT 110: 35 Digest (Repl) 440; cf. 
Venkata v Ranga ILR (1887)10 Mad 160. So, if one of two makers of a joint 
and several promissory note gives the holder a deed of mortgage to secure 
the amount with a covenant to pay it, the other maker is not thereby 
discharged, for the remedy on the deed is not coextensive with the remedy 
on the note—Ansell v Baker (1850)15 QB 20; cf. Twopenny v Young (1824)3 
B&C 208: 1824-34 All ER Rep 273; Bate, Ex parte(1838)3 Dea 358; Sharpe 
v Gibbs (1864)16 CB (NS) 527; Boaler v Mayor (1865)19 CB (NS) 76: 34 
LJ CP 230: 12 LT 457: 35 Digest (Repl) 708; Westmorland Green & Blue 
State Co. v Feilden (1891)3 Ch 15 (CA): 60 LJ Ch 680: 65 LT 428: 40 WR 
23: 7 TLR 585: 10 Digest (Reissue) 1045. 

Again, the circumstances attending a transaction may repel any infer- 
ence in favour of a merger. Thus where a lessee holding under a lease for 
forty-six years, subject to a lease-in-possession for twenty years, deposited 
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his lease by way of equitable mortgage, and having subsequently pur- 
chased the residue of the term to which his lease was subject, deposited 
that lease also with the same person to secure a further sum; it was held 
that the circumstances of the transaction indicated an intention that the 
former security should not merge in the latter, and that both deposits were 
good equitable mortgages for the sums respectively secured by them— 
Whitbread, Ex parte (1841)2 Mont D DeG 415. 


(c) Prevention of merger 


(7) Rule of merger.—t is hardly necessary to point out that a merger 
may be prevented by an express indication of an intention to the 
contrary. A recital in the subseguent security, for example, that it 
is given by way of further or additional security will thus exclude 
merger— Twopenny v Young (1824)3 B&C 208: 1824-34 All ER 
Rep 273; Pennell, Ex parte(1841)2 Mont D&D 273; Commissioner 
of Stamps v Hope 1891 AC 476. But see Price v Moulton (1851)10 
CB 561: 20 LJ CP 102: 12 Digest (Reissue) 640. It may also be 
avoided in England by the interposition of a trustee as there can 
be no merger, unless the securities are vested in the same 
person—Bell v Banks (1841)3 Man 8 G 258: 3 Scott NR 497: 5 
Jur 486: 6 Digest (Rep!) 365; Chetwynd v Allen (1899)1 Ch 353: 
68 LJ Ch 160: 80 LT 110: 35 Digest (Repl) 440. But this is a mere 
matter of form which will probably be disregarded in India, except 
perhaps as showing an intention to keep the old security alive. 


A judgment being a security of the highest character known to 
the law, there seems to be an idea, a mistaken idea, that when 
judgment is recovered on a debt secured by a mortgage, the 
security is extinovished. It is said that there cannot be two debts, 
one leviable by execution and the other continuing to be a charge 
on the property. The original debt in gone, transit in rem judicatam: 
and a fresh debt is created with different consequences. This 
notion, however, is based on a misapprehension of the observa- 
tions of Lord Bramwell in Re European Central Railway Co. 
[(1876)4 Ch D 33 (CA): 46 LJ Ch 57: 35 LT 583: 30 Digest (Reissue) 
236], which can only lend support to it, if they are detached from 
the context. A careful examination of the judgment will show that 
the remarks of the learned judge are applicable only to a personal 
action on the covenant against the mortgagor and not to an action 
to realise the security—see Economic Life Assurance Society v 
Usborne 1902 AC 147 (HL): 85 LT 587: 30 Digest (Reissue) 236, 
za in which Lord Davey reviews all the earlier authorities. Cf. Bibijan 
Seo ae v Sachi ILR (1904)31 Cal 863, 870: 8 CWN 686; Surjiram v 
| — Barhamdeo. (1905)2 Cal LJ 202; Shyam v Bashir ILR (1906)28 Ali 
778; FE v Badri ILR (191 wes All 368; Basant v Khulna 


(ii) 
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etc. Co.(1914)19 CWN 1001: 20 Cal LJ 1; but see Het Ram v Shadi 
(1918)45 IA 130: ILR 40 All 407: Matru v Durga (1919)47 IA 71. 
ILR 42 All 364; Chhagan v Muhammad ILR (1919)41 All 456: Kal 
v Prasanna (1919)24 CWN 269: 30 Cal LJ 498. The cases in the 
Privy Council were decided solely with reference to the last Clause 
of sec. 89, Transfer of Property Act, and are no longer iaw now that 
that clause has been repealed}. 


In Drake v Mitchell ((1803)3 East 251. See also Chinnappa | 
Robert ILR (1907)30 Mad 495. Ct. Seetha v Venkata ILR (1891)16 
Mad 94; Pumma! v Venkata ILR (1897)20 Mad 486: Surjyrarm w 
Barhamdeo (1905)2 Cal LJ 202: Bhawani v Mathura !11907)7 Cai 
LJ 1, overruled on another ground—(1912)39 IA 228: ILR 40 Cal! 
89]. Lord Ellenborough said: '| nave always understood the 
principle of transit in rem judicatam to relate only to the particular 
cause of action in which the judgmeni is recovered operating as 
a change of remedy from its being of a nigher nature tnan before. 
But a judgment recovered in any form of action is stiil but a security 
for the original cause of action, until it be made productive in 
Satisfaction to the party and, therefore, till then. it cannot operate 
to charge any other collateral concurrent remedy which the party 
may have. 


So, also, in an Irish case where an equitable mortgagee by 
deposit of title deeds took a bond to secure the same debi ana 
entered up judgment on it, which was afterwards registered asa 
mortgage against the debtor's land, he was held not to have 
forfeited his equitable security—Jennings, re 1884 LR 15 Ir 277 
A mortgage will not, a fortiori, merge in a decree ina Suit to recover 
a different debt secured by a different property, if the existence of 
such mortgage, though referred to in the pleadings, was not 
directly and substantially in issue in the previous litigation— Abdul 
v Madhav ILR (1889)14 Bom 78. 


American law.—The American law on the subject is thus laid down 
in Jones; ‘The merger of the note in a judgment does not extinguish 
the debt, and the mortgage continues a lien till it is satisfied, or the 
judgment is barred by the Statute of Limitation. The rule is the same 
whether the judgment be for the whole or for a part only of the 
mortgage debt; and whether the security be in the form of an 
ordinary mortgage or of a trust deed. Neither does a decree ina 
foreclosure suit, nor a judgment on scire facias impair the lien of 
mortgage; nor the taking of a recognizance for the sum due in place 
of the mortgage note. The mortgagee may afterwards foreclose the 
mortgage, the land being liable for the debt till the judgment is 
paid’—Jones, § 936. But the release of a judgment recovered upon 
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the mortgage debt or the mortgagee’s acknowledgment in satis- 
faction of judgment may discharge the mortgage. Such acts, 
however, are not conclusive—Jones, § 940. 


Meeting of security and estate.—Let us now discuss the operation 
of the rule of merger where the security and the estate meet in one 
and the same person. Lord Loughborough, in Compton v Oxenden 
[(1793)2 Ves 260, 263. Cf. Gunindra v Baijnath ILR (1903)31 Cal 
370], states the English equitable doctrine in these words: ‘It is a 
clear principle, both at law and in equity, that where there is a 
confusion of rights when debtor and creditor become the same 
person, there can be no right put into exertion, but here is an 
immediate merger. But it is true in equity, though there may be that 
which, if all was reduced to a legal right would of necessity operate 
as a merger, this court acting upon the trust will, on the intent 
express or implied, preserve them distinct and that confusion of 
rights will not take place. 


Again in Forbes v Moffatt [(1811)18 Ves 384, 390: 35 Digest 
(Repl) 534. See also French Brewster's Settlements, in re (1904)1 
Ch 713: 73 LJ Ch 405: 90 LT 378. Disting. Holfe, in re (1906)1 Ch 
673], Sir William Grant says:'It is very clear that a person becoming 
entitled to an estate subject to a charge for his own benefit may, 
if he chooses at once, take the estate and keep up the charge. Upon 
this subject, a Court of Eguity is not guided by the rules of law. It 
will sometimes hold a charge extinguished where it would subsist 
at law and sometimes preserve it when at law it would be merged. 
In most instances it is with reference to the party himself of no sort 
of use to have a charge in his own estate; and where that is the 
case, it will be held to sink unless something shall have been done 
by him to keep it on foot. Where no intention is expressed or the 
party is incapable of expressing any, | apprehend the court 
considers what is most advantageous to him? 


Indian Law —n the Roman law, too, a person who became entitled 
both to the security and the estate could always avail himself of 
the mortgage for the purpose of defending himself, if necessary, 
against the claims of a puisne mortgagee, as it could never be to 
his advantage to allow priority to a later incumbrancer. It has indeed 
been said by some writers that this rule applied only to cases in 
which such person was either ignorant of his own rights or of the 
existence of a subsequent incumbrance; but the better opinion 
seems to be that the rule was not hedged in by any such 
limitation—see the authorities cited in Ramu v Subbaraya (1873)7 


Mad HC 229. 


WANA 
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The same doctrine was formulated by Justice Holloway in 
Madras long ago—Ramu v Subbaraya (1873)7 Mad HC 229. But 
the courts in India for several years, nevertheless, continued to 
follow the rule laid down in Toulmin v Steere (1817)3 Mer 210: 35 
Digest (Repl) 697; see Gour v Brojo(1870)14 WR 491: 5 BLR 463: 
Itcharam v Raiji (1874)11 Born HC 41. 


That case lays down that the purchaser of an equity of redemp- 
tion with notice of subsequent incumbrances, stands in the same 
situation as if he himself has been the mortgagor, and cannot set 
up against such subsequent incumbrances either a prior mortgage 
of his own, or a mortgage which he may have got in. lt appears 
from the report that the purchaser bought the property with the 
intention of paying off all the mortgages upon it and thought that 
they had all been paid off out of the purchase money. One 
mortgage, however, had been omitted, and the question arose 
whether it should be paid in the order in which it originally stood, 
the purchaser being considered as the owner of the antecedent 
charges, or whether it should not be treated as the sole subsisting 
charge on the estate. The Master of the Rolls, Sir William Grant, 
was of opinion that the purchaser was in no better position than 
the mortgagor who could not have paid off the prior incumbrances 
without destroying them. He said: ‘In effect Witts, the mortgagor, 
has paid off the other incumbrances; for they have been paid out 
of the purchase money, and he has received so much less for his 
estate than he otherwise would have done. Then, what equity can 
the purchasers have, to consider them as still subsisting as against 
any person claiming under Witts? They are in no worse situation 
than they would have been if they had bought an estate on which 
there was no mortgage, but which turned out to be incumbered with 
an annuity, not Known to them in fact, but constructively known to 
them by means of notice to their agent. In that case would they be 
permitted to say, there was a time when there was a charge upon 
the estate prior to the annuity and, therefore, as between the 
annuitant and us, that charge shall be considered as still exist- 
ing?—See also Parry v Wright (1828)5 Russ 142: 35 Digest (Rep)) 
700; Brown v Stead (1832)5 Sim 535: 2 LJ Ch 45: 35 Digest (Rep!) 
701; Smith v Philips (1837)1 Keen 694: 6 LJ Ch 253: 35 Digest 
(Repl) 701; Farrow v Rees (1840)4 Beav 18: 35 Digest (Repl) 539. 
See also Greswold v Marsham (1662)2 Ch Ca 170: 35 Digest 
(Repl) 397; cf. Mackenzie v Gordan (1839)6 CI 8 F 875, 883 (HL): 
35 Digest (Repl) 700. 


The case of Toulmin v Steere [(1817)3 Mer 210: 35 Digest (Rep!) 
697] thus, in effect, decides that a purchaser, who takes a 
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conveyance purporting to be free from incumbrances, cannot set 
up a mortgage which has been paid off out of the purchase money 
against a subsequent incumbrance of which he had notice either 
actual or constructive: and this unexpected improvement in the 
position of the puisne mortgagee is said to be due to the 
circumstance that the contract with him is that he should have a 
security not merely on the equity of redemption but on the property 
itself, subject to the prior charge only so long as that charge 
subsists. Now, if this doctrine was founded on any recognised 
principle of law, its application could not have been excluded by 
mere conveyancing devices. But Toulmin v Steere ((1817)3 Mer 
210: 35 Digest (Rep!) 697] notwithstanding, we know that the 
purchaser may protect himself against the consequences of a 
merger of the debt by taking distinct steps to keep the security alive, 
which may be done by going through the ceremony of a formal 
transfer which really transfers nothing, or by simply putting in a few 
lines saying that the original debt is to be considered as subsisting 
for the benefit of the person who has paid it off—Biley v Richardson 
(1852)9 Hare 734; cf. Watts v Symes (1851)1 DeG M&G 240: 21 
LJ Ch 713: 35 Digest (Rep!) 485; see also Mackenzie v Gordon 
(1839)6 CI 8 F 875 (HL): 35 Digest (Repl) 700. If, however, this 
artificial precaution is not taken, the mortgagee runs the risk in 
England of being unable to use the prior incumbrance as a shield 
to protect himself from the claims of puisne incumbrancers. 


It would, perhaps, startle most people whose minds have not 
been hardened or sophisticated by a too exclusive study of the 
system known as equity in England, to be told that the addition or 
omission of a few words may seriously affect a man’s rights to 
property. But a belief in the efficacy of mantrams is not evidently 
the peculiar failing of the untutored Hindu. The late Lord Salisbury 
once remarked, English lawyers are not without their superstitions, 
and we have not to go far in search of illustrations, for the whole 
controversy on the subject of merger is sensibly tinged with a 
strong sediment of realism and represents the metaphysical rather 
than the positive stage of law. 


An American lawyer says, very truly, that one can trace the 
subtle influence of the philosophy of the schoolmen in the English 
System even in the present day. That philosophy, it is true, perished 
at last, but it has left its impress, deeply stamped on judicial modes 
of thought. ‘The old lawyers’, says Bigelow, ‘were from the 
beginning of their education steeped in philosophy as something 


apart, and they carried it as of course, into their legal studies, into 


their arguments at the bar, into their opinion from the bench. 
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Generation after generation inherited the vice, in constantly 
lessening quantities fortunately, but down to this very day in 
quantities large enough to account for no small part of the feeling 
of disrespect for the law—Bigelow’s Annual Address to the New 
York Bar Association. 


But it may be suggested without offence that English lawyers 
are, perhaps, too much in the habit of regarding even the most 
superfluous and obstructive forms as indispensable safeguards. 
They should not, therefore. be surprised, if their motives are 
questioned and the whole order compared to the Roman augurs, 
of whom Cato says that they could not look one another in the face 
without laughing. But those who institute this ‘odorous comparison 
have no idea of the powerful spell exercised over many of us by 
the idols of forum and the market place. 


N The truth is, as stated earlier, those who administer the English 
law have freguently to work with very faulty tools, though we often 
fail to notice it in the excellence of the system as a whole, in which 
a vicious precedent may be rendered innocuous by the art of the 
conveyancer. But such tools are sure to do immense harm in the 
hands of untrained and ignorant craftsmen. There is a well-known 
Bengali saying on the point, but it is not repeated for fear of giving 
offence to the disciples of Mathew Arnold and Culture. It is. 
however, impossible to speak with patience of the introduction of 
very questionable doctrines from the English law into a country 
which does not possess an order of conveyancers to neutralise or 
rather to conceal imperfections in the law which wouid not 
otherwise be tolerated for a moment by the common sense of any 
civilized community. Of cobwebs of all Kinds. we nave surely 
enough and to spare. 


(d) The rule in Toulmin v Steere.—ts chequered career is now Nearly 
come to a close. Though frequently cited, it is never foliowea A stili worse 
fate has befallen it, for it has been often commented upon and criticised 
adversely. And, in the opinion of Lord Macnaghten, its authority cannot be 
treated nowadays as going beyond the actua! decision. It is true that the 
case has never been actually overruled, but it owes this good fortune only 
to the fact that the rule which it lays down may be excluded by the insertion 
of a provision, which is at first sight rather inconsistent, that the debt though 
paid off shall be deemed to be kept alive as against a mesne incum- 
brancer—see the remarks of his Lordship in Thorne v Cann 1895 AC 11 
(HL): 64 LJ Ch 1: 71 LT 852: 20 Digest (Rep!) 535. It may be added that 
both the eminent counsel, Lord St. Leonards and Sir Samuei Romilv. who 
were engaged in the case, thought that the decision in Toulmin v Steere 
was wrong, and an appeal was contemplated, though circumstances 
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afterwards rendered it unnecessary. See the report in Parry v Wright 
(1828)5 Russ 142, 148: 6 LJ OS Ch 174: 35 Digest (Repl) 700. For some 
criticisms on the case, see 11 LOR 207. In Whiteley v Delaney [1914 AC 
132 (HL): 83 LJ Ch 349: 110 LT 434: 35 Digest (Repl) 137], the House of 
Lords refrained from expressing any opinion as to whether Toulmin v Steere 
[(1817)3 Mer 210: 35 Digest (Repl) 697], was correctly decided, it being 
unnecessary to do so, as on the facts found it was held that there was no 
merger. See, however, the observations of Parker, J, in the primary court 
((1911)2 Ch 448], and the dissentient judgment of Fletcher Moulton, LJ 
[((1912)1 Ch 735]. See also 30 LQR 135-7. 


Again, the case has been encrusted with so many exceptions and 
qualifications that it may be said to be fairly buried in them—see Walls v 
Symes (1851)1 DeG M&G 240: 21 LJ Ch 713; Hayden v Kirkpatrick 
(1865)34 Beav 645; Adams v Angell (1876)5 Ch D 634 (CA): 46 LJ Ch 352: 
36 LT 334: 35 Digest (Rep!) 701; Cork Harbour Docks, in re 1885 LR 17 
Ir 515; Pride, in re (1891)2 Ch 135; Thorne v Cann 1895 AC 11 (HL): 64 
LJ Ch 1: 71 LT 852: 20 Digest (Repl) 535; Liquidation Estates Purchase 
Co. v Willoughby 1898 AC 321 (HL): 67 LJ Ch 251: 78 LT 329: 14 TLR 295: 
35 Digest (Repl) 532. Cf. Sheldon, §§ 57, et seq. Thus, notwithstanding 
Toulmin v Steere, a purchaser of the equity of redemption, who is not under 
a covenant to pay, is no longer treated in England as occupying the same 
position, as the mortgagor who cannot for obvious reasons set up an 
incumbrance of his own against his creditors, either by paying it off or taking 
an assignment of it— Otter v Vaux (1856)2 K&J 650, affd. (1856)6 DeG M&G 
638: 26 LJ Ch 128: 5 WR 188: 35 Digest (Repl) 697; Platt v Mende! (1884)27 
Ch D 246, 251: 54 LJ Ch 1145: 41 LT 424: 35 Digest (Repl) 654; George 
Routledge & Sons Ltd., in re (1904)2 Ch 474; Manyappa v Krishnayya ILR 
(1905)29 Mad 113. It would be equally unfair to permit him to set up an 
assignment of a mortgage paid off by him against a contemporaneous 
mortgage made by himself— Tasker v Tasker (1905)2 Ch 587 (CA): 74 LJ 
Ch 643: 93 LT 195: 21 TLR 736: 35 Digest (Repl) 697; Russlan Petroleum 
etc., inre(1907)2 Ch 540. When the mortgagor pays off the mortgage debt, 
the security cannot be resuscitated— Turner v Smith (1901)1 Ch 213: 70 
LJ Ch 144: 83 LT 704: 17 LTR 143: 40 Digest (Rep!) 437; Gloag & Irvine, 
p. 138. Disting. Taws v Knowles (1891)2 QB 564 (CA): 60 LJ OB 641: 65 
LT 124: 35 Digest (Repl) 696, where the mortgage was paid off by a person 
entitled to a part of the eguity of redemption; also disting. Howard's Estate, 
in re (1891)29 LR Ir 266: 35 Digest (Repl) 700, where the mortgagor had 
been discharged by bankruptcy from his personal liability. A mortgage is 
also not necessarily destroyed, where the incumbrancer buys the property 
which is subject to his charge, though he takes no distinct steps to keep 
it alive. So, again, where the payment of the charge is contemporaneous 
with the purchase of the equity of redemption, the purchaser may claim to 
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stand in the place of the incumbrancer, and to use the discharged mortgage 
as a shield for his protection against subsequent incumbrances— Watts v 
Symes (1851)1 DeG M&G 240: 21 LJ Ch 713: 18 LT OS 216: 35 Digest 
(Repl) 485; Walcott v Condon (1851)6 Ir Jur 15; Hayden v Kirkpatrick 
(1865)34 Beav 645; Liguidation Estates Purchase Co. v Willoughby 1898 
AC 321 (HL): 67 LJ Ch 251: 78 LT 329: 35 Digest (Repl) 532; Crosbie-Hill 
v Sayer (1908)1 Ch 866, 877. Cf. Har Shyam v Shyam ILR (1915)43 Cal 
69. But if a prior mortgagee in buying the equity of redemption undertakes 
to pay off all subsisting charges on the property, it seems that he will be 
bound by his agreement, and his own debt will merge against the other 
incumbrancers, though he may be willing to waive the benefit of the 
conveyance—Brown v Stead (1832)5 Sim 535: 2 LJ Ch 45: 35 Digest (Repl) 
701; cf. Parry v Wright (1828)5 Russ 142: 6 LJ OS Ch 174: 35 Digest (Repl) 
700; Narayana v Narayana ILR (1893)17 Mad 62; and see Surjiram v 
Barhamdeo (1905)2 Cal LJ 288. See also Sheldon, 8 60. So also, where 
the estimated amount due on an intermediate incumbrance is deducted 
from the purchase money by a prior mortgagee to whom the mortgaged 
premises are conveyed by the mortgagor, the intermediate incumbrancer 
may claim relief against the latter, not indeed as mortgagee but, as the 
purchaser of the eguity of redemption—Greswold v Marsham (1662)2 Ch 
Cases 170: 35 Digest (Repl) 397, the facts of which are correctly given in 
Dart's Vendors and Purchasers, p. 1040. 


Toulmin v Steere, therefore, at the present day, possesses a merely 
pathological interest; but the study of morbid pathology in jurisprudence is 
not without its use to the lawyer. It is, however, difficult to say how long the 
ghost of Tou/min v Steere would have continued to vex the souls of suitors 
in India, if the guestion had not been set at rest by the only tribunal that 
can speak with canonical authority. For the previous state of the law, see 
McLevy v Hill 1864 SD NWP 335; Jummon v Munder 1864 WR 144; Hira 
v Bhaskar (1864)2 Born HC Rep acj 198; Narain v Ochoot (1870)14 WR 
233; Gour v Brojo(1870)1 WR 491: 5 BLR 463; Ramu v Subbaraya (1873)7 
Mad HC 229; Bekon v Deendyal (1875)24 WR 47; Duli v Monohar (1878)2 
CLR 18; Kali v Kamini ILR (1878)4 Cal 475; Bissen v Sheo (1879)5 CLR 
29; Lachmin v Koteshar ILR (1880)2 All 826; Shantapa v Balapa ILR 
(1880)6 Bom 561; Gaya v Salik ILR (1881)3 All 682; Vencata v Panjanadien 
ILR (1881)4 Mad 213; Har v Bhagwan ILR (1882)4 All 196; Ali v Dhirja ILR 
(1882)4 All 518; Mulchand v Lallu ILR (1882)6 Bom 404; Krishna v Muttu 
ILR (1883)7 Mad 127; Gopal v Ganga ILR (1882)8 Cal 530; /tcharam v Raiji 
(1874)11 Bom HC 41; Nilo v Rama ILR (1884)9 Bom 35. In the case of 
Gokaldas v Puranmal [ILR (1884)10 Cal 1035, 1045: 11 IA 126, 133, 134] 
it was held by their Lordships of the Privy Council that where the 
mortgagor’s right, title and interest were sold, subject to a first and a second 
mortgage, and the purchaser afterwards paid off the first mortgage without 
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taking an assignment of it in the name of a third person, the latter security 
was not extinguished; a formal transfer not being essential for the purpose 
of keeping the mortgage alive, or even the formal expression of an intention 
to do so. 


Their Lordships in the course of their judgment say: ‘The doctrine of 
Toulmin v Steere ((1871)3 Mer 210: 35 Digest (Rep!) 697. But it was applied 
by their Lordships in Wilkinson v Simson(1838)2 Moo PC 275, a case under 
the Dutch law] is not applicable to Indian transactions, except as the law 
of justice, eguity and. good conscience. And if it rested on any broad 
intelligible principle of justice it might properly be so applied; but it rests on 
no such principle. lf it did. itcould not be excluded or defeated by declaration 
of intention or formal devices of conveyancers, whereas it is so defeated 
every day. When an estate is burdened by a succession of mortgages, and 
the owner of an ulterior interest pays off an earlier mortgage, it is a matter 
of course to have it assigned to a trustee for his benefit as against 
intermediate mortgages to whom he is not personally liable. In India the 
art of conveyancing has been and is of a very simple character. Their 
Lordships cannot find that a formal transfer of a mortgage is ever made 
or an intention to keep it alive ever formally expressed. To apply to such 
a practice the doctrine of Toulmin v Steere [(1871)3 Mer 210: 35 Digest 
(Rep!) 697. But it was applied by their Lordships in Wilkinson v Simson 
(1838)2 Moo PC 275, a case under the Dutch law] seems to them likely 
not to promote justice and equity, but to lead to confusion, to multiplication 
of documents. to useless technicalities, to expense, and to litigation. The 
obvious question to ask in the interests of justice, equity and good 
conscience is, what was the intention of the party paying off the charge? 
He had a right to extinguish it and a right to keep it alive. What was his 
intention? If there is no express evidence of it, what intention should be 
= ascribed to him? The ordinary rule is that a man, having a right to act in 
X either of two ways, shall be assumed to have acted according to his interest. 


i ghuli ILR (1885)7 All 568: JE 
hu R (1ga6)8, All 105: 
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v Kazim ILR (1891)13 All 432; Tulsa v Khub ILR (1891)13 All 581: Kali v 
Ahmad ILR 17 All 48; Alangaran v Lakshmanan ILR (1896)20 Mad 274 
Gopal v Herembo ILR (1889)16 Cal 529; Ram v Brahmamoyi (1905)1 Cal 
LJ 531: Kadir v Jwala (1904)1 All LJ 288; Vanmikalinga v Chidambara ILR 
(1905)29 Mad 37; Mad v Banwari ILR (1909)32 All 138; Her Shyam v Shyam 
ILR (1915)43 Cal 69. For the Scotish law on the subject, see Gloag and 
Irvine, p. 137 et seg. 


(e) Merger in English settled estates.—Let us now discuss the 
operation of the law of merger in relation to settled estates in England. In 
the meantime, it may be useful to notice that though their Lordships speak 
of the intention of the person who pays off the charge, the security would 
not be merged, if the result would be to give priority to an adverse claim, 
though either through ignorance or inadvertence the person, by whom the 
mortgage was discharged, may have really intended to extinguish it— Earl 
of Buckinghamshire v Hobart (1818)3 Swanst 186; Kirkham v Smith 
(1747)1 Ves Sen 257: 48 Digest (Repl) 29; Burrell v Earl of Egremont 
(1843)7 Beav 205: 1843-60 All ER Rep 296; Gifford v Fitzhardlinge (1899)2 
Ch 32: 1899 WN (Eng) 75; and see Paten v Harsaram (1891)8 BLR App 
55: cf. Clifford v Clifford (1852)9 Hare 675, 683: 37 Digest (Rep!) 303; Jones, 
S 873. It may, however, be added that there are some cases in the English 
reports in which the language of the deed, purporting to extinguish a 
charge, has been allowed to outweigh all other considerations. whether 
arising out of the surrounding circumstances or the interest of the person 
who has paid the charge to keep it alive—Parry v Wright (1823)1 Sim 8 
St 369, aff. (1828)5 Russ 142: 6 LJ Ch 174: 35 Digest (Repl) 700; Brown 
v Stead (1832)5 Sim 535: 2 LJ Ch 45: 45 Digest (Repl) 701; Smith v Philips 
(1837)1 Keen 694: 6 LJ Ch 253: 35 Digest (Repl) 701; Medley v Horton 
(1844)14 Sim 222, 226. Of course, it is guite right that an intermediate 
incumbrancer should not be prejudiced by any dealings between the 
mortgagor and another incumbrancer. At the same time, it is not for a judge, 
as James, LJ, points out, to search for some recondite technical reason for 
giving a man a benefit at the expense of another who was under no liability 
whatever to pay him [Stevens v Mid-Hants Railway Co.(1878)8 Ch App Cas 
1064, 1070 (CA): 42 LJ Ch 694: 29 LT 318: 35 Digest (Repl) 701. Attention 
should be paid to the substance and not to the form; formalism, the 
philosophy of clothes, as an accomplished lawyer says, being one of the 
deadliest vices in law. The spirit should prevail and the letter must not be 
allowed to Kill. 


In Irby v Irby [((1858)25 Beav 632, 639] where an annuity which was 
charged on land was expressly extinguished by the terms of the deed, the 
letter was not allowed to kill, for it was held that the property on which it 
was charged could, nevertheless, be made available for the purpose of 
making good the redemption money, and that the person by whom it was 
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redeemed was entitled to stand in the same situation, so far as the purchase 
money was applied for such purpose, as if the annuity had been expressly 
assigned to him. The Master of the Rolls remarked that though he was 
unable to fix upon any precise words in the indenture leading to this result, 
it was certainly not the intention of the parties to the deed to give priority 
to any other claim, and it was not open to a stranger to take advantage of 
the technical words ‘extinction of the said annuity’, for the purpose of saying 
that the property which secured that annuity was not also a security in the 
hands of the person who redeemed it, for the repayment of the money 
employed for such purpose. In other words, the position of an incumbrancer 
cannot be improved by any alteration in the nature of the prior securities, 
if he is not a party to the transaction—Stevens v Mid-Hants Ry. Co. (1873)8 
Ch App Cas 1064 (CA): 42 LJ Ch 694: 29 LT 318: 35 Digest (Rep!) 701 
cf. Navan Ry. Co., in re (1882)17 LR Ir 398. 


The observations of Lord Justice Lindley in a later case also show that 
equity will not, under such circumstances, rob one incumbrancer to pay 
another. ‘Where’, says the learned judge, ‘there was an unknown incum- 
brancer who would be entitled to priority if the charge were merged, it should 
be treated as subsisting. The purchaser ought to get what he bargained for, 
namely, the property free from incumbrances, and a third party cannot avail 
himself of the terms of a deed to defeat the real intentions of the parties. 
A second or third incumbrancer, therefore, cannot acquire priority by what 
may be called a mere accident at the expense of people who never intended 
to benefit him’—see Liquidation Estates Purchase Co. v Willoughby 
(1896)1 Ch 726 (CA): 65 LJ Ch 486: 74 LT 228; reversed but not on this 
point in 1898 AC 321 (HL): 67 LJ Ch 251: 78 LT 329: 14 TLR 295; see also 
Anderson v Pignet 1872 LR 8 Ch 180. 


But perhaps the most convincing argument against merger is to be found 
in the speech of Lord Macnaghten in a case in the House of Lords. ‘The 
best answer to the question’, says his Lordship, ‘what was the intention of 
the person who paid off the charge, is to be found in the judgment of James, 
LJ, in a well-known case, Locking v Parker (1872)8 Ch App 30: 42 LJ Ch 
257: 27 LT 635: 35 Digest (Repl) 625. One Lysimachus Parker had been 
for forty years in possession of a mortgaged estate without any 
acknowledgment of the mortgagor's title. The mortgage was in fee and in 
the form of a trust for sale. After the mortgagor's death his devisees brought 
a suit for the execution of the trust contained in the mortgage deed. The 
defence was twofold—(a) The transaction was nothing more than a 
mortgage; and (b) the defendant was entitled to the protection of two old 
mortgage terms which had not been surrendered when the mortgage in 
fee was executed. Lord Romilly, Master of the Rolls, rejected both grounds 
of defence; he held that there was a trust which was an answer to the Statute 
of Limitations, and also that the terms had ceased to exist though not 
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formally surrendered. They were, he said, ‘superseded by the provisions 
of the mortgage in fee ‘which were inconsistent with the subsistence of 
these terms’. The judgment, however, was reversed on both points, in the 
Court of Appeal. As to the latter point, ‘it is quite clear’, said James, LJ, ‘that 
in this deed there is no express surrender of the terms. They are not referred 
to as intended to be surrendered and the gentleman who had the terms 
in him did not concur in conveying so as to merge them in the inheritance. 
It has been urged, however, that there is an implied surrender of them by 
virtue of the provisions of the deed. Now, it is always to be borne in mind 
that when the court implies from a deed anything that is not expressed in 
it, this is done for the purpose of getting rid of some technicality which 
interferes with that is obviously the plain intent and meaning of the parties 
to the transaction. Of course, if we could see from the deed itself that it was 
the intention of the parties that the earlier securities should not be kept on 
foot we might give effect to that intention. To my mind Lysimachus Parker 
would have been demented if he had surrendered his terms, and so lost 
the benefit of his old securities, all of which are referred to in this deed 
without any expression of an intention to merge. | am of opinion, therefore, 
that there was no surrender or merging of the existing terms, and that there 
was nothing in the deed which deprived the mortgagee under the earlier 
deeds of his rights under them’ 


‘If in that case’, Lord Macnaghten goes on to Say, ‘the court would have 
held Lysimachus Parker demented to have thrown away the benefit of his 
old securities, what would you say of the conduct of the appellants if they 
had deprived themselves of the advantage and protection of Norton’s 
charge? What words would have adequately described such folly? Observe 
what they knew. They knew that the fund was £ 12,000 orginally. So far as 
appears, there were only two charges upon it separated by an interval of 
nearly two years. Norton was content to take £ 1,000 for his security. Lord 
Windsor asked no more for his, though his debt was over £ 15,000. So that 
evidently, somehow or other, the fund had been melting away, and there 
was all the more need for caution. They knew that charges of this sort rank 
according to priority of notice. For the deed recites the notice given by 
Norton, with the particulars of its date and the acknowledgment of it by 
Walker; it is a separate recital apparently introduced for some purpose. 
Then the charge is duly assigned to the appellants. There was no reason 
for extinguishing it; there is no expression of any intention to extinguish it, 
and yet we are to presume that, without any reason, the appellants, who 
were paying £ 1,000 in hard cash, deliberately and intentionally threw their 
purchase away. | can understand the owner of an estate preferring to have 
it discharged from an incumbrance, though the incumbrance be his own 
property, but | cannot understand a person entitled to several charges on 
a money fund, which must rank in priority according to date of notice, 
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sweeping away the earlier charges and trusting to the last, though it might 
seem large enough to exhaust the fund, and though there might be 
apparently nothing behind it" —Liguidation Estate Purchase Co. v Willoughby 
1898 AC 321, 339-341 (HL): 67 LU Ch 251: 78 LT 329: 14 TLR 295: 35 Digest 
(Rep!) 532; see also the remarks of Jessel, MR, in Adams v Angell (1877)5 
Ch D 634 (CA): 46 LJ Ch 352: 36 LT 334: 35 Digest (Repl) 701; cf. Forbes 
v Moffat (1811)8 Ves 384: 35 Digest (Repl) 534; Clarendon v Barham 
(1842)1 Y&CC 688: 6 Jur 962: 35 Digest (Repl) 705; Davis v Barrett 
(1851)14 Beav 542: 35 Digest (Repl) 433; Grice v Shaw (1852)10 Hare 76; 
Ingle v Vaughan (1900)2 Ch 368. 


(f) Merger as a question of intention.—t would thus seem that a 
subsequent incumbrance will not be let in as a prior charge to the prejudice 
of an earlier incumbrance. Nevertheless, the question of merger is said to 
be a question of intention which, we are told, may be gathered from the 
terms of the deed, if any, or from the circumstances attending the 
transaction or even from parol evidence—Astley v Milles (1827)1 Sim 298, 
345: 20 Digest (Rep!) 535; Hood v Phillips (1841)3 Beav 513: 20 Digest 
(Repl) 535. Cf. Shantapa v Balapa ILR (1882)6 Bom 561. But if, wnenever 
a puisne incumbrance would otherwise be let in as a prior charge we are 
bound to presume that the prior security was intended to be kept on foot, 
the element of intention must Surely be a negligible quantity, the retention 
of which can only serve to darken counsel and perplex untrained judges. 
However, if we could move for a return, in parliamentary phrase, of the 
number of suitors who have been ruined by reason of an almost inexcusable 
misreading of the judgment in Gokaldas's case [Gokaldas v Puranmal ILR 
(1884)10 Cal 1035: 11 IA 126] on the part of judges in this country, the result 
‘would probably surprise their Lordships. 


Let us now approach the question from another side. A merger can take 
place only when a security comes into immediate contact, so to speak, with 
the ownership, or in other words, when they unite without any outstanding 
interest in a third person. But where a mortgagee acquires any property 
on which there are mesne incumbrances, he does not really become the 
absolute owner of the property. His purchase merely transfers to him the 
residual rights of the mortgagor, and not any interest which had been 
previously carved out of the estate including his own. Coalescence in such 
a case becomes impossible, and these interests should therefore be left 
in precisely the same position as before—see the observations of West, 
J, in Mulchand v Lallu ILR (1882)6 Bom 404, 413. Nor can it be said that 
the mortgage is discharged by payment; for that can occur only when the 
payment is made by the debtor himself or by some other person who is 
under a covenant to pay. ; 


(i) American law. On America a mortgage is never merged, if there 
= Ís an outstanding incumbrance, provided it is not one which the 
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owner has assumed to pay or which he is estopped from question- 
ing. ‘The doctrine of merger’, says Chief Justice Bellows, ‘springs 
from the fact that when the entire equitable and legal estates are 
united in the same person, there can be no occasion to keep them 
distinct, for ordinarily it could be of no use to the owner to keep 
up a charge upon an estate of which he was seised in fee simple: 
but if there is an outstanding, invervening title, the foundation for 
the merger does not exist, and as matter of law it is so declared’ — 
Stantons v Thompson 49 HN 272; Jones, § 848. And it makes no 
difference that the mortgage is treated as ‘having been cancelled 
by assignment'—Bean v Boothby 57 Me 295; Jones, 8 856. The 
rule, it is said, that payment by a mortgagor extinguishes the 
mortgage is founded upon this, that generally he cannot derive any 
advantage from keeping on foot his own mortgage against his own 
estate. But no such reason exists when a purchaser pays an 
incumbrance existing before his purchase. In such cases, the 
purchaser should be allowed to keep the security as subsisting, 
as there is freguently an advantage in keeping the mortgage alive. 
No intention, therefore, to merge the security should be presumed, 
the purchaser's primary object being to perfect the title in himself. 


The American law on the subject is thus summed up in Jones: 'It may 
be deduced from the authorities as a general rule, that when the mortgagee 
acguires the eguity of redemption in whatever ways and whatever he does 
with his mortgage, he will be regarded as holding the legal and eguitable 
titles separately, if his interest requires this severance. The law presumes 
the intention to be in accordance with his real interest, whatever he may 
at the time have seemed to intend'—Jones, 8 873. In Canada the law on 
the subject has been very much simplified by the Act respecting Mortgages 
of Real Estate, sec. 8 of which provides, 'Any mortgagee of freehold or 
leasehold property, or any assignee of such mortgagee, may take and 
receive from the mortgagor or his assignee a release of the equity of 
redemption in such property or may purchase the same under any judgment 
or decree or execution without thereby merging the mortgage debt as 
against any subsequent mortgagee or person having a charge on the same 
property. The next section goes on to Say: ‘In case such prior mortgagee 
or his assignee acquires the equity of redemption of the mortgagor in the 
manner aforesaid no subsequent mortgagee or his assignees shall be 
entitled to foreclose or sell such property without redeeming or selling 
subject to the rights of such prior mortgagee or his assignee, in the same 
manner as if such prior mortgagee or ‘his assignee had not acquired such 
equity of redemption.’ 

(ii) English law. —n the English law, however, the discussion of a 
guestion not perhaps very difficult in itself, has been somewhat 
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unnecessarily embarrassed by the application, to the priorities of 
different incumbrancers by way of mortgage, of the law affecting 
the rights of owners or of persons entitled to successive interests 
in estates and their representatives, a law which has beer 
evidently moulded on the type of family settlements. The cardina 
rule is that everything depends upon intention. But this is a very 


inadequate statement, as it is likely to call off attention from the 
fundamental difference between the position of a tenant fur life and 
that of a tenant in fee or in tail, which is well-established in the 


English law. Thus, if a tenant for life pays off a charge upon his 
estate, the amount becomes a part of his personal property, unless 
he manifests an intention that it should not do so. On the other 
hand, if a tenant in fee simple pays off a mortgage, he is prima facie 
presumed to pay it off for the benefit of the inheritance. So also, 
if a tenant in tail pays off a charge upon his estate, the amount does 
not become a part of his personal property, unless he manifests 
an intention that it should do so. For he has the power at his own 
pleasure to acquire an absolute fee and to defeat the remainder, 
and if he does not exercise that power the law, it is said, will infer, 
in the absence of any evidence to the contrary, that, when he pays 
off a charge, he means that the estate which, in effect he gives to 
the remainderman, should descend to him free from the charge. 
But tenants in tail without power to bar the entail are in the position 
of limited owners—Shrewsbury v Shrewsbury (1790)1 Ves 226a: 
1775-1802 All ER Rep 581. Cf. Morley v Morley (1855)5 DeG M 
and G 610. But a person who takes a defeasible estate in fee simple 
occupies a peculiar position. He is not like a tenant for life, because, 
upon a contingent event, his estate may become indefeasible. Nor 
is he like a tenant in tail, because he cannot, at his own pleasure, 
render his estate indefeasible. As he has not the power to defeat 
the gift over, it cannot be said that the remainderman is, in any 
sense, the object of his choice; and there is not therefore the same 
reason for presuming, when he pays off a charge, that he means 
to give such remainderman the amount of the charge. In this 
respect, as well as in the quantity of his estate, a person who takes 
a defeasible estate is within the principle that applies to the tenant 
for life—Drinkwater v Coombe (1825)2 S and St 340, 345; see also 
Horton v Smith (1858)4 K&J 624: 27 LJ Ch 773: 20 Digest (Repl) 
539. 


Rule of ‘intention’.—Diffidence is not an untenable suggestion that 


the presiding rule in equity, that merger depends upon intention 


was originally introduced for the purpose of qualifying the rigour 
of the common law, according to which whenever a greater estate 
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and a less coincided and met in one and the same person, in one 
and the same right, without any intermediate estate, the less was 
immediately annihilated or merged in the greater (Blackstone's 
Commentaries, 177. Compare the language of Lord Loughborough 
in Compton v Oxenden (1793)2 Ves 260a, with that of Sir William 
Grant in Forbes v Moffatt (1811)18 Ves 384: 35 Digest (Repl) 534], 
a result which also followed a union of the legal and equitable title, 
owing to the superiority of the former to the latter. Where, therefore, 
a charge came into the hands of the person whose estate was 
burdened with it, the charge was immediately sunk in the estate. 
But courts of equity applied a more plastic rule, and would allow 
the charge to be merged in the inheritance, only in the absence 
of any evidence of a contrary intention. If, therefore, the owner had 
shown any intention to keep the charge alive, his personal 
representatives got the benefit of it. 


But a general rule though constructed, at first, for a special 
purpose has, as we all know, a remarkable capacity for enlarging 
its original boundaries, not in one, but in all directions. And we are, 
therefore, not surprised that in course of time by one of those 
refinements which are at once the reproach and the distinction of 
English equity jurisprudence, a trifling incumbrance on a valuable 
estate, which would have prevented the merger of a charge at law, 
was not allowed to interfere with its extinction in equity— Richards 
v Richards 1860 Johns 754. A more daring liberty was taken with 
the common law, when the remainderman was allowed to take the 
estate free from a charge paid off by a tenant in tail in possession; 
the reason given being that if the tenant in tail does not choose 
to exercise the power of making his estate absolute, it may be 
presumed that he means that the estate should descend unincum- 
bered to the remainderman, who is ina sense the object of his own 
choice. A. still more guestionable step consisted in the extension 
to tenants for life of the formula, that the intention, actual or 
presumed, is the guiding rule in eguity, with this difference that in 
the case of a tenant for life there is no presumption in favour of 
merger, owing to the scantiness of his estate. This obviously 
involves a spurious analogy, which seems to have crept into the 
law owing to the prevalence of family settlements in England, under 
which the head of the house, though generally a tenant for life, 
necessarily stands in intimate relations to the succeeding owners. 
But, in truth, a limited owner cannot be linked together with an 
owner in fee simple or a tenant in tail in one sweeping rule without 
giving rise to confusion. For to the tenant for life it is not at all 
indifferent whether the charge should subsist or not, and, barring 
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the fact that he claims under the same settlement with the 
remainderman, there is really no difference between him and a 
mere stranger who pays off a charge on the estate which he is 
interested in redeeming. No. doubt, if the tenant for life is in affluent 
circumstances, or if the remainderman happens to be his son, he 
may make a present of the mortgage to the person entitled in 
remainder. But the intention to make such a gift must be clearly 
established—Harvey, in re (1896)1 Ch 137 (CA): 65 LJ Ch 370 
73 LT 613: 35 Digest (Repl) 702; disting. Colley’s Estate, in re 
(1896)1 Ir R 45. 


The analogy becomes still more palpably spurious, when it is 
extended to the case of a mere incumbrancer who acquires the 
estate, or an owner of the equity of redemption who pays off an 
incumbrance which he is not bound to discharge. This is surely 
carrying generalisation to a point at which it ceases to be useful, 
as it implies that a person may in some cases give up his rights 
in favour of another, who can have no possible claim upon his 
generosity, and whom it would be absurd to suppose that he ever 
actually intended to benefit in any way. Nor are we likely to be 
reconciled to the rule, because its effect may be neutralised by 
conveyancing devices. 


The discussion shows the stress laid in the English law on the 
nature of the estate which is possessed by the person who pays 
off the charge. Indeed, the whole law on the subject has grown out 
of that peculiar institution known as a family settlement under 
which most of the land in England is held. It is, therefore, idle for 
us to expect any useful guidance from the English law. Of the merits 
of that law it may appear presumptuous on our part to speak. 
Therefore we will not say whether it does not in the’ words of the 
late Lord Bramwell disclose a ‘disregard of general principles and 
general rules in the endeavour to do justice more or less fanciful 
in certain particular cases’— Greaves v Tofield (1880)14 Ch D 563, 
578. The assertion, however, may be hazarded without rashness, 
that the extreme f exibility of the equitable rule on the subject which 
may be thought to be its chief recommendation, admitting as it does 
both presumptive and parol evidence of intention against as well 
as in favour of merger, has a decided tendency to foster costly 
litigation. 


Test on merger.—in England, the question whether a charge has 
been extinguished or nor principally arises in three classes of 
cases — first, where there are other incumbrances on the property 
for which priority is claimed; secondly, where an estate which is 
subject to a charge is settled or conveyed for value to a third person, 
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and the question arises whether the settlement or conveyance 
carries with it the estate free of the mortgage; thirdly, where there 
is a contest between the real and personal representatives of the 
owner or between the representatives of the tenant for life and the 
remainderman. However, some degree of confusion has arisen 
owing to the intention being treated as a decisive test in these 
cases. 


For instance, it is said, the quantity of interest owned by the 
person paying off the charge ought to be the chief guide, in the 
absence of direct evidence, in determining whether merger has 
taken place or not. If he is absolutely entitled, meaning entitled in 
fee simple, the presumption is that he meant to free the property 
from the charge; if only partially interested, as, for instance, if he 
is only a tenant for life, the presumption is that he intended to keep 
it on foot. Now this test, however appropriate in a contest between 
the real and personal representatives of a tenant in fee, or between 
the legal representatives of a tenant for life and the remainderman, 
is not quite pertinent when the question is whether a later 
incumbrancer has become entitled to priority by reason of the 
merger of a prior Charge. In such cases, it seems the question of 
intention may be altogether eliminated. For though it is possible 
that a tenant for life might wish to make a present of a mortgage 
to the remainderman, you cannot ascribe to any sane man an 
intention to let in a subsequent incumbrance in favour of an utter 
stranger as a first charge. But in the chaotic state of the law on the 
subject, hope springs eternal in the suitors breast; and in an 
English case a litigant actually contended, though of course 
unsuccessfully, that a mortgage had been discharged by a 
payment made by a person who claimed to be entitled to the equity 
of redemption, though he himself was seeking at the moment to 
impeach the latter's title to the mortgaged property—Pride, Re, 
Shackell v Colnett (1891)2 Ch 135. F 


The test in question would seem to be equally inapplicable 
when a person conveys or settles an estate and the conveyance 
makes no mention of any subsisting charge. Here the ordinary rule 
of estoppel will apply, for the grantor cannot be allowed to keep 
such a Charge like a card up his sleeve, it being an elementary rule 
that prima facie, when a person conveys or settles an estate, he 
means to include in the conveyance every interest which he can 
part with and which is not expressly reserved—Tyler v Lake 
(1831)4 Sim 351: 35 Digest (Repl) 536; cf. Gower v Gower (1783)1 
Cox Eq Cas 153: 35 Digest (Repl) 535; Astley v Milles (1827)1 Sim 
298, 344: 20 Digest (Repl!) 535; Hood v Phillips (1841)3 Beav 513: 
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20 Digest (Repl) 535; Johnson v Webster (1854)4 DeG M&G 474 
488; Bulkeley v Hope (1855)1 K&J 482: 24 LJ Ch 356, on app 
(1856)8 DeG M&G 36: 30 Digest (Reissue) 403; Pitt v Pitt(1856)22 
Beav 294: 27 LT OS 257: 20 Digest (Repl) 535; Platt v Mende! 
(1884)27 Ch D 246: 54 LJ Ch 1145: 41 LT 424: 35 Digest (Rep!) 
654; see also Swinfen v Swinfen (1860)29 Beav 199: 4 LT 194: 20 
Digest (Repl) 534, where the estate was devised without any 
mention of the charge; cf. Gibbon, in re (1909)1 Ch 367: 78 LJ Ch 
264: 100 LT 231: 20 Digest (Repl) 536. Disting. Blundell v Stanley 
(1849)3 DeG & S 433. Thus, where the owner in fee of an estate 
in England which was subject to a charge in which he had a 
contingent interest, created estates by his marriage settlement, it 
was held upon the happening of the contingency that the charge 
had merged, and a bill by the representative of the owner to 
establish it was dismissed—Johnson v Webster (1854)4 DeG 
MAG 474. But it seems that a limited owner may purchase 
incumbrances on the estate and a bona fide transferee for value 
may use them for his own benefit against charges on his own 
interest created by the tenant for life— Harman v Foster (1838)1 
Dr and Wal 637. 


(g) Section 101 of the Transfer of Property Act explained 
(i) Old law of union of estates.—The Indian law is now contained in 


sec. 101 of the Transfer of Property Act. The old section runs thus: 
Where the owner of a charge or other incumbrance on immovable 
property is or becomes absolutely entitled to that property, the 
charge or incumbrance shall be extinguished, unless he declares 
by express words, or necessary implication, that it shall continue 
to subsist, or such continuance would be for his benefit. The 
provisions of this section are supported by the following English 
cases— Forbes v Moffat (1811)18 Ves 384: 35 Digest (Repl) 534; 
Clarendon v Barham (1842)1 Y&CCC 688: 35 Digest (Repl) 705; 
Faulkner v Daniel (1843)3 Hare 199; Grice v Shaw (1852)10 Hare 
76; Davis v Barrett (1851)14 Beav 542: 35 Digest (Repl) 433; Byam 
v Sutton (1854)18 Jur 847; Hatch v Skelton (1855)20 Beav 453: 
20 Digest (Repl) 532; Adams v Angell (1877)5 Ch D 634 (CA): 46 
LJ Ch 352: 35 Digest (Repl) 701; consider Pride, in re(1891)2 Ch 
135; Thorne v Cann 1895 AC 11 (HL): 64 LJ Ch 1: 20 Digest (Repl) 
535; Liguidation Estates Purchase Co. v Willoughby 1898 AC 321 
(HL): 67 LJ Ch 251: 78 LT 329: 14 TLR 295: 35 Digest (Repl) 532, 
decided after the Transfer of Property Act. Disting. Purcell v Purcell 


(1859)11 Jur NS 141, where the doctrine of Irish courts as to the 
‘merger of charges is discussed. In the revised bill reference is 
made to the following cases: Swinfen v Swinfen (1860)29 Beav 
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199: 4 LT 194: 20 Digest (Rep!) 534; Adams v Angell (1877)5 Ch 
D 634, 645 (CA): 46 LJ Ch 352: 36 LT 334: 35 Digest (Repl) 701; 
Gour v Brojo (1870)14 WR 491: 5 BLR 463; Ramu v Subbaraya 
(1873)7 Mad HC 229; Kali v Kamini (1878)3 CLR 184; /tcharam 
v Raiji(1874)11 Bom HC 41. The law on the subject is thus stated 
in Sweet's Law Dictionary, p. 526: ‘In equity, where a legal and an 
eguitable estate, egual and coextensive, unite in the same person, 
the latter merges in the former. Where an estate of inheritance in 
land and the right to a charge upon it become vested in the same 
person absolutely (as where a person entitled to have a portion 
raised out of land becomes entitled to the land in fee simple), the 
charge will merge unless kept alive, or unless it isto the owners 
interest that it should not merge. There is a general leaning against 
merger in Courts of Equity, except in those cases where merger 
is convenient and beneficial to all parties. See also Watson’s 
Compendium of Equity, p. 682; cited with approval in Drax, in re 
(1903)1 Ch 781, where it is stated that it has been held in the case 
of an infant, for example, where the real estate and the charge 
came to an infant, the charge did not merge because the infant (the 
learned judge was speaking of the old law as it existed when this 
transaction took place) had power to dispose of the personal estate 
before attaining twenty-one, but had no power to dispose of the 
realty. See a/so Dart’s Vendors and Purchasers, p. 952, where it 
is stated that, as in the case of an owner in fee paying off the charge, 
there is no reason for keeping it alive, equity will destroy it; but if 
there is any reason for keeping it alive, such as the existence of 
another incumbrance, equity will not destroy it. Where no interven- 
ing incumbrances exist there will be a merger—Arumuga v 
Narasimha (1915)29 MLJ 583; Rajah of Kalahasti v Mahant 
(1916)30 MLJ 391, 400; see also Bhawani v Mathura (1912)39 IA 
228: ILR 40 Cal 89; Laxman v Mathurabai ILR (1913)38 Bom 369. 


Now in one sense, the owner cannot be said to become 
absolutely entitled to a property which is subject to other 
incumbrances. But the expression ‘absolutely entitled’ which 
occurs in the section does not imply the absence of intervening 
charges, but has reference only to the nature of the estate and is 
used for the purpose of designating what English lawyers called 
the fee simple as opposed to a limited estate. 


If this view is right, no question of merger can arise in the case 
of a person who becomes entitled only to a qualified estate in the 
property; and as in India there is no distinction between real and 
personal estates, such questions can arise only where there are 
other incumbrances on the property or where there is a devise of 
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the mortgaged estate. Conveyances for value and even voluntary 
settlements stand on a different footing, and should not create any 
difficulty. 

But the point on which attention should be fixed is that the 
words ‘or such continuance would be for his benefit’ are in the 
disjunctive, and should effectually prevent a puisne incumbrancer 
from acquiring priority, which may not improperly be described as 
altogether unearned, at the expense of another person. But 
notwithstanding the existence of a definitely formulated rule in the 
Transfer of Property Act, Indian judges speak of intention, even in 
cases in which there can be no possible question but that the 
coniinuance of the security would be for the benefit of the person 
entitled to it. 


In an Allahabad case [Mata v Kazim ILR (1891)13 All 432. But 
see Ram v Brahmamoyi (1905)1 Cal LJ 531. Cf. Baijnath v 
Murlidhar (1907)4 All LJ 349] where the mortgagor had conveyed 
the mortgaged property to the mortgagee in satisfaction of the debt 
due to him, the mortgagee was allowed to. use his security to 
protect himself against the claim of a subseguent mortgagee 
because he had not exhibited any intention of forgoing altogether 
his rights under the security. lt would have been very extraordinary 
ifthe mortgagee had, with full knowledge of the facts, exhibited any 
such intention. In the words of Lord Justice James, he must have 
been demented if he had thrown away the benefit of the old 
security. 


Again, the Madras High Court expressed an opinion, which, 
if well-founded, would considerably narrow the operation of the 
proviso to this section. It seems to have been seriously argued in 
the case that an intention to keep alive an earlier security cannot 
be presumed, except where the person entitled to it has notice of 
later incumbrances and that, at any rate, such security cannot 
subsist if the deed of conveyance purports to extinguish it. And this 
contention seems to have actually found favour with the court. The 
judges say: ‘We are inclined to think that these words, meaning the 
words “or such continuance would be for his benefit” must have 
reference to the time when the conveyance was executed, and it 
is not clear that it could be said that at that time it would have been 
for his benefit that the mortgage should not be extinguished. And 
it is doubtful whether the mortgage could be considered to be kept 
alive even if it were for his benefit to do so, in the face of the deed 
of conveyance which seems to extinguish it—Shan Maun v 
Madras Building Co. ILR (1891)15 Mad 268, 280. In the end, 
however, the learned judges, it should be added, gave the unhappy 
mortgagee the ‘benefit of the doubt’ on the point. 
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It would thus seem that in the opinion of the Madras court a 
purchaser without notice is in the position occupied by a purchaser 
with notice under the rule in Toulmin v Steere, or perhaps in a less 
favourable position, which it must be said with deference, is 2 
reductio ad absurdum—see the observations of Shephard, J, in 
Madras Building Co. v Rowlandson ILR (1890)13 Mad 383, 389. 
But see Girdhar v Ram (1901)8 CWN 690. One is involuntarily 
reminded, in reading such cases, of a passage in Lord Halifax's 
Trimmer, in which that statesman speaks of the labour of legislators 
and the way in which they are sometimes treated by those who 
administer the laws. 


it may be noticed that the Transfer of Property Act swept away 
the distinction between a substantial charge and a trifling incum- 
brance on a valuable estate, drawn in some English cases for the 
purpose of ascertaining whether the real or the personal estates 
should have the benefit of a charge, which has been paid off by 
the owner—see Richards v Richards 1860 Johns 754. And the 
courts could not be called upon to determine, whether the 
opportunity of making good a very doubtful claim against third 
parties would be such a benefit as would keep the security on foot, 
a question which gave rise to a very interesting discussion in 
England—Liquidation Estates Purchase Co. v Willoughby (1896)1 
Ch 726 (CA): 65 LJ Ch 486: 74 LT 228, on app. 1898 AC 321 (HL): 
67 LJ Ch 251: 78 LT 329: 14 TLR 295: 35 Digest (Repl) 532. 


The ground on which the security was held to be merged was 
that there was no circumstance in the case [Bapu v Mahadaji ILR 
(1893)18 Bom 348] from which an intention to keep the mortgage 
alive could be presumed. We may, however, venture to point out 
that it was to the undoubted advantage of the purchaser to keep 
the mortgage on foot, as he might thus hope to escape from the 
operation of the previous judgment. There is, however, no reason 
for saying that the case itself was not rightly decided, though it was 
perhaps not absolutely necessary to call in the doctrine of merger. 


It will be noticed that the Transfer of Property Act does not 
expressly provide for cases where the payment of the charge is 
contemporaneous with the purchase of the equity of redemption. 
In England, the charge would not be merged in such cases, so as 
to let in a subsequent incumbrance as a prior security. In the 
Roman law too, if the prior incumbrancer was paid off out of the 
purchase money, the purchaser could claim the right to stand in 
his place as against puisne incumbrancers—Salkowshi, 501, 
disting. Renga v Gnanaprakasa ILR (1906)30 Mad 67. It has, 
however, been held in a Calcutta case that the purchaser would 
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not be entitled to the benefit of the prior mortgage in the absence 
of anything to show that the money was paid by the purchaser 
himself and not by the vendor out of the purchase money— i/awar 
v Bolaki ILR (1885)11 Cal 258; but see Wajed v Ahmed (1872)17 
WR 480; and the cases cited therein; disting. Joora v Aboo 
(1874)21 WR 427. However, it is not likely to promote justice and 
equity, but to lead to confusion, to multiplication of documents, to 
useless technicalities, to expense and to litigation— oka! v Puran 
(1884)11 IA 126: ILR 10 Cal 1035. If an incumbrance is paid out 
of the purchase money, can it make any difference whose hand 
actually pays the money? In such cases it is the vendee who 
redeems and not the vendor, as no sane mortgagor would allow 
any part of the purchase money to be applied in redeeming an 
incumbrance, if such money only represents the value of the equity 
of redemption, as that would simply amount to making a present 
of the mortgage money to the vendee—see section 55, sub- 
section (1), clause (g), Transfer of Property Act. We are not aware 
of any later case in which the question has been raised, though 
the point apparently arose in a subsequent case in Calcutta; but 
the report is so obscure that the judgment is of very little use— Ram 
v Chandra (1897)1 CWN 691. 


Amended section 101: Rule of subsequent incumbrance.—The 
old section 101 was replaced by the Amending Act 20 of 1929. In 
this amended section the legislature has adopted the simple rule 
that the existence of a subsequent incumbrance prevents merger. 
However, it has neither amended nor altered the old law of the 
union of estates which occurred when the mortgagee acquired the 
rights of the mortgagor or the purchaser of the equity of redemption 
acquired the rights of the morigagee—Devichand v Chintaman 
AIR 1945 Bom 116. 


For a merger to arise, it is necessary that a lesser estate and 
a higher estate should merge in One person at one and the same 
time and in the same right, and no interest in the property should 
remain outside—Shah Mathuradas Maganlal & Co. v Nagappa 
AIR 1976 SC 1565:(1976)3 SCC 660: (1976)3 SCR 789; Melegowda 
v Gaibu Sab AIR 1978 Kant 71: ILR(1978)1 Kant 423. Where the 
same property has been both leased and mortgaged, there cannot 
be a merger of lease and mortgage, because none of them is of 
higher or lesser estate than the other and as such the tenancy 
rights of the mortgagee-tenant subsist on redemption of the 
usufructuary mortgage in respect of the property—Gambang) 
Appalaswami Naidu v Behara Venkataramanyya Patro AIR 1984 
SC 1728: (1984)4 SCC 382; see also Nerni Chand v Omkar Lal 
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AIR 1991 SC 2046; Nand Lal v Sukh Dev 1987 (Supp) SCC 87. 
Under the old sec. 101 merger was the rule but the amended 
section makes it an exception—Kanhiyalal v Ikram Fatima AIR 
1932 Oudh 268, 271: 139 IC 358: 9 OWN 557. In other words, under 
the old section, 'extinguishment' was the rule, and 'keeping alive' 
was the exception. Under the new section, 'keeping alive' is the 
rule. 


It is an important principle of equity jurisprudence that the fact 
of payment of the charge does not decide the guestion of 
extinguishment. This is a matter of intention of the parties. If the 
charge is intended to be kept alive, it will not be extinguished. And 
such an intention is presumed where it is for the benefit of the 
person paying to do so. This follows from the maxim, namely, that 
a man is presumed to act according to his interest— Gokuldas 
Gopaldas v Puranmal Premsukhdas ILR (1884)10 Cal 1035 
(1046): 11 IA 126 (PC). This equitable principle is called the rule 
of intention. However, it does not apply where the person paying 
off a charge is himself personally liable for t— Adams v Angell 
(1877)46 LJ Ch 352: (1877)5 Ch D 634 (CA). 


(h) Merger of lease and mortgage.—The Supreme Court in its 
decision in Cheriyan Sosamma v Sundarassan Pillai ((1999)3 SCC 251} 
has considered and explained the law relating to merger of lease and 
mortgage with reference to the facts of this case. The suit property was 
leased in favour of A by the owner by executing lease deeds. Thereafter, 
a usufructuary mortgage deed was executed in favour of S, the wife of A. 
Both the husband and wife were living together and continued to do so till 
death of the husband. From the recitals in the mortgage deed it was 
apparent that the parties unequivocally and without any reservation 
intended that the leasehold rights of A would be kept alive despite execution 
of the usufructuary mortgage. After the death of A, the lessee, a suit was 
filed for redemption of the mortgaged property. The question of merger of 
the leasehold interest with mortgage emerged for consideration. 


The question whether upon redemption of usufructuary mortgage, a 
tenant-mortgagee was required to deliver actual or physical possession of 
the mortgaged property to the lessor-mortgagor depends upon the inten- 
tion of the parties at the time of execution of the mortgage deed. There is 
no automatic merger of the interest of a lessee with that of a mortgagee 
when the same person is the lessee as well as the mortgagee, in the 
absence of proof of surrender of the lease. 


The implied surrender of the lessee’s rights when the usufructuary 
mortgage was executed would depend upon what was the intention of the 
parties at the time of execution of the mortgage deed in favour of the sitting 
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tenant and the same has to be gathered from the terms and conditions of 
the mortgage transaction in the light of the surrounding circumstances of 
the case. Unless there was a surrender of leasehold rights at the time of 
execution of the mortgage, the mortgagor would not be entitled to obtain 
delivery of physical possession of property on the redemption of mortgage 


Unless there is merger of both rights, on redemption of the mortgage 
the mortgagor is not entitled to recover physical possession of the property. 
The right of the lessee to continue in possession would Survive after 
redemption. There can be no merger of a lease and a mortgage, even where 
the two transactions are in respect of the same property. It is well-settled 
that for a merger to arise, it is necessary that a lesser estate and a higher 
estate should merge in one person at one and the same time and in the 
same right and no interest in the property should remain outstanding. In 
the case of a lease, the estate that is outstanding in the lessor is the 
reversion; in the case of a mortgage, the estate that is outstanding is the 
equity of redemption of the mortgagor. Accordingly, there cannot be a 
merger of a lease and a mortgage in respect of the same property since 
neither of them is a higher or lesser estate than the other. Even if the rights 
of the lessee and the rights of the mortgagee in respect of a property were 
to be united in one person, the reversion in regard to the lease and the equity 
of redemption in regard to the mortgage would be outstanding in the owner 
of the property and, accordingly, there would not be a complete fusion of 
all the rights of ownership in one person. 


Earlier decisions of the Supreme Court in Gambangi Appalaswamy v 
Behara Venkataramayya [AIR 1984 SC 1728: (1984)4 SCC 382: (1985)1 
SCR 651]; Shah Mathuradas Mangalal & Co. v Nagappa Sankarappa [AIR 
1976 SC 1565 : (1976)3 SCC 660]; Nemichand v Onkarlal [(1991)3 SCC 
464]; Gopalan.Krishna Kutty v Kunjamma Pillai [(1996)3 SCC 424] referred 
were and relied on. And the decision of the Bombay High Court in Narayan 
Dogra Shetty v Ram Chandra Shivram [(1963)65 Bom LR 449] approved. 


There cannot be a merger of lease and equity of redemption. Where the 
capacity in which a person is in possession of the mortgagee’s rights is 
something quite different from the capacity in which he is in possession of 
the equity, the mere fact that the two capacities are united in the same 
physical person cannot result in a merger. In the case of a lease the estate 
that is in the lessor is a reversion, while in the case of a mortgage the estate 
that is outstanding is the equity of redemption of the mortgagor. Therefore, 
there cannot be a merger of lease and mortgage in respect of the same 
property since neither of them has a higher or a lesser estate than the 
other—Shah Mathuradas Mangal & Co. v Nagappa AIR 1976 SC 1565. 


In Parmers case the Supreme Court has reiterated the law laid down 
earlier in G. Appalaswamy v B. Venkataramayya [AIR 1984 SC 1728]. Held 
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in this case that even if the rights of the lessee and the mortgagee are vested 
in one person, the reversion in regard to the lease and the right of 
redemption would remain outstanding in the owner of the property and as ° 
such there would not be a complete fusion of all the rights of Ownership 
in one person. 


Surrender is a question of fact and it is to be proved like any other fact 
by the party who asserts it. It has been held in Narayan Vishnu Hendre v 
Baburao Savalram [(1995)6 SCC 608] that the doctrine of merger does not 
apply where tenanted premises are mortgaged in favour of the lessee. 
Further held in this case that implied surrender of the lease would not be 
readily inferred and, unless surrender of the lease is proved, the only effect 
of the mortgage is that the lessee’s rights were kept in abeyance and it would 
revive upon redemption of the mortgage. 


Long back the Supreme Court in Shah Mathuradas Maganlal & Co. v 
Nagappa Shakarappa Maloge [(1976)3 SCC 660] considered the distinc- 
tion between the rights of the lessee and a mortgagee. It was held that 
“surrender of a lease takes effect like a contract by mutual consent on the 
lessor's acceptance of the act of the lessee; and that there must be a taking 
of possession, not necessarily a physical taking, but something amounting 
to a virtual taking of possession. Whether that has occurred is a question 
of fact”. Thus, the mere fact that the owner creates a mortgage in favour 
of the lessee is not by itself decisive to hold that the prior lease was 
surrendered and possession of the earlier lessee is only that of amortgagee 
on creation of the mortgage. The nature of possession is a question of fact 
in each case— Gopal Krishna Kutty v Kunjamma Pillai (1996)3 SCC 424; 
see also Cheriyan Sosamma v Sundaressan Pillai (1999)3 SCC 251. 


There is no automatic merger of the tenancy rights with the mortgage 
rights. Both of them operate independent of each other and, on redemption 
of the mortgage, tenancy would revive except in a case where an intention 
of the parties is reflected to the contrary—Ajay Kumar v Gujjan Mal AIR 
2004 P&H 167; Parmar Kanaksingh v Makwana Shanbhai (1995)2 SCC 
501; Cheriyan Sosammra v Sundaressan Pillai (1999)3 SCC 251: AIR 1999 
SC 947. 


In case of a usufructuary mortgage of the leased premises by the lessor 
in favour of lessee, automatic merger of the interest of lessee with that of 
mortgage and surrender of lease cannot be inferred so as to entitle the 
lessor-mortgagor to recover possession of the premises. Thus on redemp- 
tion of mortgage the tenancy rights of the mortgaged tenancy would 
continue and the owner is not entitled to recovery of physical possession— 
Shambhu Dayal v Shivcharan Lal AIR 2004 Raj 118; Gopalan Krishna Kutty 
v Kunjamma Pillai (1996)3 SCC 424: AIR 1996 SC 1659; Narayan Vishnu 
v Baburam AIR 1996 SC 36; Nand Lal v Sukh Dev 1987 (Supp) SCC 87. 
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In Sahada Bala v Namdev Bapuji [AIR 1996 SC 1658], landlord was 
mortgagor and the tenant was mortgagee. Held that on redemption of 
mortgage the tenancy rights sprang up and the tenant could not be 
dispossessed physically. Cheriyan Sosamma v Sundaressan Pillai (AIR 
1999 SC 947] was the case where lease existed in favour of the husband 
of the mortgagee. Held that after redemption of mortgage the tenancy will 
Survive as husband and wife are one. 


(7) ‘Keeping alive’—The principle of “keeping alive” that rests on the 
ordinary rule is that a man having a right to act in either of two ways shall 
be presumed to have acted according to his interest— Gokaldas v Puranmal 
10 Cal 1035 (PC); Mahesh Lal v Mohant Bawan Das 9 Cal 961 (977) (PC); 
Ibrahim Hossein v Ambica Prasad 39 Cal 527 (PC); Thorne v Cann 1895 
AC 11 (19); Ayyareddi v Gopalakrishnayya 47 Mad 190 (195) (PC); Fakiraya 
v Gadigaya 26 Bom 88; Dinobandhu v Jogmaya 29 Cal 154 (PC); 
Jamiunnissa v Pitambardas 11 ALJ 127: 18 IC 704; Hari Narayan v Hari 
Prasad 12 ALJ 470: 23 IC 827; Mahalakshmammal v Sriman Madhwa 35 
Mad 542; Shankar v Sadasiv 38 Bom 24 (31); Gauri Sanker v Bahadur AIR 
1925 Pat 605 (607); Baij Nath v Daleep Narain 1 PLT 582: 58 IC 489: 
Tiruvengadan v Satapathi AIR 1925 Mad 1217; Baldeo v Dy. Commissioner 
AIR 1924 Oudh 19; Banshidhar v Jagmohan AIR 1929 Oudh 88 (89); Abdul 
v Arunachala AIR 1932 Mad 84; Ko Po v C.A.&C. Firm AIR 1932 Rang 197; 
Pal Singh v Sundar Singh AIR 1933 Lah 1000 (1001); Kalimuddin v 
Baidyanath AIR 1930 Cal 572; Someshwari v Moheshwari AIR 1931 Pat 
426 (431); Lakshmi v Shankar AIR 1936 Mad 171 (172) (FB); Pramatha 
v Janaki AIR 1937 Cal 194 (198): 41 CWN 472; Jagatdhar v Brown 33 Cal 
1133; Md. Ibrahim v Ambika 39 Cal 527 (PC); Himmat Sahai v Mohd. Moin 
AIR 1941 All 200. The guestion whether the continuance of all mortgages 
would be for the mortagee's benefit is to be determined at the time of 
mortgagee’s full acquisition of ownership—Damodarsami v Govindarajalu 
AIR 1943 Mad 429 (FB): (1943)1 MLJ 291. A subsequent mortgagee can 
avail himself of his interest in a prior mortgage as a shield against 
intermediate mortgagee. The effect of this section is to keep the prior 
mortgage alive subject always to any question of limitation. It does not give 
it a rebirth. Thus, a mortgage which at the date of the subsequent 
incumbrance is already barred by limitation will not be revived as a 
protection against an intermediate incumbrancer—Munshi Lal v Hira Lal 
AIR 1947 All 74 (FB): ILR 1947 All 11. After the mortgagor granted a 
perpetual lease of the mortgaged property and then the mortgagee 
purchased it, but kept his mortgage alive. In a suit by the mortgagee against 
the lessee, it was held that the suit was maintainable provided it was not 
barred by limitatiton— Ramsahai v Mahabir AIR 1943 Oudh 407: 1943 OWN 
320. 


The mortgagee who purchases the equity of redemption is entitled to 
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assert his right as a mortgagee and may claim that his mortgage-interest 
has been kept alive, as this is for his benefit—Mangtulal v Upendra 57 Cal 
82: AIR 1930 Cal 335 (337). Where the mortgagee purchases the equity 
of redemption with a stipulation to reconvey after a fixed period, the 
mortgage is not extinguished by merger, because the stipulation to 
reconvey indicates a contrary intention—Madhappa Gounder v Karuppa 
Gounder AIR 1962 Mad 343. Where a prior mortgagee purchased the 
property mortgaged to him, this section would protect him from the claims 
of puisne incumbrancers, for it was clearly for his benefit, when he became 
the absolute owner of the property, that his prior charge should be kept 
alive—Bal/deo v Uman Shankar 32 All 1 (3); Bhup Singh v Sakha Ram AIR 
1945 All 158; R.M., A.R. Adaikappa v K. City Union Bank AIR 1975 Mad 
223. Acontract to deprive the prior mortgagee of his charge must be a very 
clear one—Madan Mohan v Nand Ram AIR 1943 All 156: 1953 ALJ 62. 
Where a mortgagor sells his equity of redemption to a first mortgagee with 
possession, after the creation of a second mortgage over the properties, 
the first mortgagee is entitled to keep his incumbrance alive as against the 
second mortgagee, though it does not continue as against the owner whose 
equity of redemption the first mortgagee had purchased—/brahim Sahib 
v Arumugathayee 38 Mad 18. On a mortgagee’s purchasing the mortgaged 
property along with other properties and jointly with other persons in 
undivided shares, his mortgage lien is not extinguished by the purchase. 
The mortgage should be regarded as existing, it being evidently for the 
benefit of the mortgagee that it should be so regarded—Gunindra v Baijnath 
31 Cal 370. Where the second transaction replacing a former mortgage is 
frustrated wholly or partly, the mortgagee can fall back on the earlier 
mortgagee—Dasari v Onarasi AIR 1936 Mad 61 (62): 59 Mad 44. Where 
a mortgagee takes another mortgage in renewal of the former deed, he has 
priority over incumbrances subsequent to the first deed— Kanhaiya v Gulab 
AIR 1933 Oudh 9 (12): 7 Luck 655. Under the amended section, the 
purchase by the mortgagee of the eguity of redemption has in itself the effect 
of keeping alive the prior mortgage, and the intention to do so need not be 
proved nor presumed—Himmat Sahai v Md. Moin AIR 1941 All 200: 1941 
ALJ 234. Where a mortgagee after purchase by him of a part of the 
mortgaged property comes to court and claims to enforce his entire 
mortgage against the remaining portion in respect of the whole unabated 
mortgage-debt, the burden lies heavily upon him for showing that special 
circumstances or a special bargain existed from which it must be concluded 
that no part of the mortgage-debt was to be extinguished—-Himmat Sahai 
v Md. Moin AIR 1941 All 200: 1941 ALJ 234; see also Mahalakshmi v 
Somaraju ILR 1939 Mad 600: AIR 1939 Mad 393 (396): (1939)2 MLJ 72; 
Singheswar v Medni Prasad AIR 1940 Pat 65; Subbarama v Krishnaiya AIR 
1939 Mad 718 (721, 722): (1939)2 MLJ 16. Where a subseguent usufruc- 
tuary mortgagee paid off a prior mortgagee's foreclosure decree and later 
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on sued the mortgagor for the amount so paid and he too obtained a 
foreclosure decree, it was held under the circumstances that an intention 
to keep alive the mortgage could not be inferred— Gafoor v Baldeo AIR 1943 
Oudh 284: 1943 OWN 159. The doctrine of ‘keeping alive’ will not be 
applicable where the subsequent mortgage fails for want of registratton— 
Ram Narain v Nawab Singh AIR 1947 All 214: ILR 1946 All 375; see also 
Saila Bala v Gouri Bala AIR 1952 Cal 749. 


Where a third mortgagee (or a purchaser) professes to keep in his hands 
a part of the consideration in order to pay off the first and second mortgages, 
but he pays off only the first mortgage, then in a suit by the second 
mortgagee to enforce his mortgage it is open to the third mortgagee (or the 
purchaser) to insist on his being treated as a first mortgagee whose 
mortgage must be paid off before the second mortgagee can bring the 
property to sale—Tota Ram v Ram Lal 54 All 897 (FB): AIR 1932 All 489 
(491); Bapu v Venkatachalapathi 64 MLJ 606. 


If a mortgagee of two properties purchases one of them in discharge 
of his mortgage, unware of a subseguent mortgage of both the properties 
in favour of another, he must be deemed to have kept his own mortgage 
alive and is entitled to use it as a shield against the subseguent mort- 
gagee— Abdul Majid v Arunachala 61 MLJ 857: AIR 1932 Mad 84 (85); see 
also Kalimuddin v Baidyanath AIR 1930 Cal 572. 


The principle of this section applies not only where the mortgaged 
property is purchased by the prior mortgagee or charge-holder, but also 
extends to cases where the property is purchased by a third person. And, 
so, where the mortgaged properties are sold to a third person, and the sale- 
proceeds are devoted to paying off prior incumbrances, and the circum- 
stances at the time of the sale are such that it is for the benefit of the 
purchaser that the mortgages involved in the purchase should not be 
extinguished, it must be held that they enure to the benefit of the purchaser, 
and that he will be entitled to priority over puisne mortgagees—Nangunni 
Kovillamma v Nedungadi AIR 1929 Mad 860 (861). But where an outsider 
having no interest to protect deliberately with his eyes open purchases in 
order to enable the owner and the charge-holder to extinguish the charge 
between them, the stranger-purchaser is not entitled to keep the charge 
alive as against subsequent incumbrances—Nemasao v Madhorao AIR 
1942 Nag 33: 1941 NLJ 634. 


The words 'otherwise acguire' appear to indicate acguisition by succes- 
sion as well. Thus, where M succeeded to the mortgage-right of his father 
and then succeeded to the eguity of redemption as heir of his mother who 
had purchased the same, it was held that Mmust be presumed to keep alive 
the mortgage— Chandra Bibi v Mohanram AIR 1934 Pat 134: 13 Pat 200. 
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(2) Extinction of right of redemption by decree of court 


(a) Res judicata.—Section 11 of the Code of Civil Procedure forbids 
the courts to adjudicate twice on the same cause of action. Here the 
judgment and decree prior to legal proceedings constitute res judicata and 


they are 


(7) 


(JI) 


(iii) 


(iv) 


(b) A 


discussed below : 


Mortgagor' suit for redemption.—The Privy Council has clarified 
the law and Lord Russell of Killowen observed in Raghunath Singh 
v Hansraj Kunwar [ILR 56 All 561 (PC): AIR 1934 PC 205: 61 IA 
362. ‘If it could be said that the old decree involved a decision that 
the mortgagor's right to redeem was extinguished, that matter 
would be res judicata.’ 


Mortgagee's suit for foreclosure or sale.—Order 34, rule 2 provides 
for a preliminary decree for foreclosure, while rule 3 provides for 
a final decree. Till the passing of the final decree the right of 
redemption subsists although the period of redemption fixed by the 
preliminary decree has expired— Malikarjunadu v Lingamurthi ILR 
25 Mad 244 (FB): 12 MLJ 279. In a suit for sale if the mortgagor 
is not given an opportunity to redeem because of an erroneous 
drafting of the decree, the right is not lost even though the 
mortgagee secures possession. And the mortgagor can after- 
wards maintain a suit for redemption—Gokuldas v Kriparam 
(1874)13 Beng LR 205 (PC). 

Mortgagees suit for possession.—A decree directing that the 
mortgagee shall be put in possession of the mortgaged property 
in case the mortgagor fails to pay the mortgage money, is not a 


bar to a suit for redemption— Sundarlal v Mahebub AIR 1943 Nag 
PENG 


Puisne mortgagee’s suit.—Where a prior mortgagee is made a 
party to a subsequent mortgagee's suit and a decree is passed 
for the adjustment of the rights of both the mortgages, the non- 
execution of the decree does not bar a subsequent suit by the 
mortgagor to redeem the prior mortgage—Veerappudayan v 
Karuppan Thevan 24 MLJ 534. 


dverse possession. —The topic may be dealt with under two 


heads as shown below : 


(/) 


G:M—50 


Adverse possession by mortgagee.—The possession of the 
hypotheca by the mortgagee is not regarded as adverse to the 
mortgagor. As observed by the Privy Council in Khiarajmul v Daim 
[ILR 32 Cal 296 (PC)]: ‘Neither exclusive possession by the 
mortgagee for any length of time short of the statutory period nor 
any acquisence by the mortgagor not amounting to a release of 
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the equity of redemption will be a bar or a defence to a Suit for 
redemption if the parties are otherwise entitled to redeem. How- 
ever, the mortgagee’s possession may be changed into that of an 
owner by an arrangement with the mortgagor. Thus it has been held 
by the Privy Council in Varada Pillai v Jeevarathnammal [ILR 43 
Mad 244 (PC)] that the donee under an oral gift can acquire a good 
title by remaining in possession for more than 12 years. 


(ui) Adverse possession by trespasser—A trespass commencing 
before the execution of the mortgage and continuing for the 
statutory period extinguishes the rights of both the mortgagor and 
subsequently the mortgagee—Karan Singh v Bakar Ali ILR 5 All 
1 (PC). If the trespass commences after the mortgage, then its 
effect may be twofold. In the case of a usufructuary mortgage the 
equity of redemption may be lost by adverse possession as may 
be seen in Khiarajmul's case [ILR 32 Cal 296 (PC)]. Where the 
mortgage is a simple one and the mortgagor is entitled to 
immediate possession and a trespasser enters upon the property 
with a denial of the mortgagor's title, such possession is adverse 
to the mortgagor—/smadar Khan v Ahmed Husain ILR 30 All 119. 


(h) Extinction of Securities on Movable Property 


Let us now pass on to securities on movable properties, nothing as 
before only points of difference. The security will obviously be extinguished 
when the pledge itself is destroyed; and according to the rules of private 
international law, if a pledged ship is captured by an enemy, the security 
is lost though the person entitled to it is a neutral—Aina, The (1865)18 Jur 
618; Tobago, The (1861)5 C Rob 218. The prize court does not recognise 
the claim of a pledgee of cargo seized as a prize even where the pledgee 
is the holder of the bills of lading and is named therein as consignee of the 
cargo— Odessa, The 1916 AC 145. In alate case in the Madras High Court, 
a ship which was pledged to the plaintiff was seized in French territory and 
sold by the French court before the mortgage debt of the plaintiff fell due. 
Under the French law, whenever property is sold by the court, it is sold free 
of incumbrances, and the question arose whether the lien of the plaintiff 
on the ship survived the sale or whether it had been transferred to the 
proceeds. The action was dismissed on the ground that it was premature, 
but in the course of their judgment, the learned judges observe: ‘Though 
the French processual law may purport to convey property in a sale under 
a decree free of all incumbrances, where these incumbrances had been 
effected by contracts in French territory, such sale could hardly be held to 
pass such rights in the property, already acquired under a different law in 
foreign territory, as are usually by international law held to survive. If it did 
so, ii would contravene the principle of the maxim (Code Napoleon, section 
1599) and would purport to give a title to one person of property in which 
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another had acquired rights. But the lien of the plaintiff would appear not 
to be one of the special liens which are held to survive, notwithstanding 
a sale in foreign territory’ [see Story, sec. 402; Cnitham v Muthaya ILR 
(1882)5 Mad 330, 333]. 


But a mere transmutation will not put an end to the pledge, if the property 
can be traced [Taylor v Plumer(1815)3 M&S 562]; though, in some systems, 
a distinction is made where there has been a permanent and essential 
transmutation as it is called. The question, for instance, whether a ship made 
from the wood of a forest which has been given in pledge would be subject 
to the security seems to have furnished an interesting topic for debate to 
the Roman jurists [Salkowski, 500]. But such discussions savour too much 
of that refined subtlety with which lawyers, whether with or without just 
cause, are so often reproached. 


A person, who is entitled to a possessory lien, does not waive it merely 
by taking a security for the debt. Lord Eldon seems to have thought that 
a right which accompanies an implied contract cannot coexist with a special 
contract. But it is now settled that every security will not destroy a lien. In 
order to have that effect, there must be something in the nature of the 
security or in the circumstances under which it was taken inconsistent with 
the subsistence of the lien—Angus v McLachlan (1883)23 Ch D 330. For 
waiver of a solicitor's lien, see Taylor, in re (1891)1 Ch 59; Norman 8 Co., 
in re (1898)1 Ch 199: 67 LJ Ch 85: 77 LT 552: 43 Digest (Repl) 299. But 
the court in the case of possessory liens would presume a waiver more 
readily than in the case of non-possessory charges. 


As a rule, the creditor loses his right to a pledge, if he redelivers it to 
the pledgor; but the pledge may do so for a limited purpose without forfeiting 
his security. For example, where there is a pledge with a power of sale, 
delivery to the pledgor, who is a broker, for the purposes of sale would not 
destroy the rights of the pledgee [North Western Bank v Poynter 1895 AC 
56; Fisher 8 1591. See also 28 Harvard LR 211]. 


In the case of a bare lien, the creditor by parting with possession forfeits 
his lien [Jacobs v Latour (1828)5 Bing 130; Clark v Gilbert (1835)2 Bing 
NC 343; Mulliner v Florence (1878)3 OBD 484; Fisher, 88 1590, 1592; but 
a lien may be transferred to a third person with notice, such person being 
treated as the servant of the assignor—-M'Combie v Davies (1805)7 East 
5], which will not revive upon his recovering possession [Jones v Pearle 
(1795)1 Stra 557], though in the case of a ship captured by the enemy, the 
master’s lien for freight will attach to it upon its recapture—Chusman, Ex 
parte (1761)2 Eden 181. It is not even necessary that the property should 
beactually parted with. For instance, if the person who claims the lien takes 
the goods in execution and purchases them from the sheriff, he will lose 
his lien [Jacobs v Latour (1828)5 Bing 130; Fisher, 8 1594]; but where the 
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loss of possession is involuntary or due to mistake the lien will not be 
destroyed—Dicas v Stockley (1836)7 Car & P 587; Carter, in re (1885)55 
LJ Ch 230. Disting Safety Explosive Ltd., in re (1904)1 Ch 226. Similarly 
if possession is parted with on a fraudulent misrepresentation, the lien wil! 
not be extinguished— Tyson v Cox 1823 T&R 395; Wallace v Woodgate 
(1824)1 Car & P 575; Dicas v Stockley (1836)7 Car & P 587; Richards \ 
Symons (1845)8 QB 90; Fisher, §§ 1595, 1596. 


A claim to retain the goods for the debt of another person or under 
another right than the right of lien will also be fatal to it—Boardman v Sill 
(1808)1 Camp 410; Dirks v Richards (1842)4 Man & G 574; Juggernauth 
v BrijiLR (1878)4 Cal 322: 3 CLR 375; Fisher, 8 1593; disting. White v Gainer 
(1824)2 Bing 23. 


But in the case of a pledge, the 'special property' of the pledgee is not 
determined merely by his setting up an absolute right to the pledge; at any 
rate, such conduct would not excuse the pledgor from tendering the money 
due for him—Youngmann v Briesmann (1892)67 LT 642; cf. Halliday v 
Holgate 1868 LR 3 Ex 299: 37 LJ Ex 174: 18 LT 656: 35 Digest (Rep!) 286. 


It has already been stated that though in the case of-land a mortgage 
is not discharged by a mere tender, the case is different with regard to a 
pledge of movable properties—see Donald v Suckling 1866 LR 1 OB 585, 
610; Youngmann v Briesmann (1892)67 LT 642. But the tender will not 
discharge the debt for which the pledge was given— Eider, The 1893 P 119, 
134, 136. It should also be noticed that though the recovery of the debt may 
be barred by the operation of the Statute of Limitations, the right of the 
creditor over the pledge will remain unaffected—Segar v Aston (1857)26 
LJ Ch 809; Carter, in re (1885)55 LJ Ch 230; Curwen v Milburn (1889)42 
Ch D 424; London & Midland Bank v Mitchell (1899)2 Ch 161: 68 LJ Ch 
568: 15 TLR 420: 81 LT 263: 35 Digest (Repl) 629. 


ll. Mortgage Suits 
(a) Forum of Suits 


1. Territorial jurisdiction.—Let us now deal with the procedure in 
actions for foreclosure or sale by the mortgagee, or for redemption by the 
mortgagor. 


The first question that presents itself is, in what court should such suits 
be instituted? Now, a mortgage being a transfer of an interest in land, any 
action relating to it can properly be tried only in the forum rej sitoe. This is 
one of the cardinal principles of international law, and has been adopted 
by the legislature in the Code of Civil Procedure [section 16]. The English 
Court of Equity, however, had been in the habit of indirectly dealing with 
rights in foreign land by affecting to act in personam, and the question 





Discharge of the Mortgage 789 


whether the term ‘suits for land’, which occurred in the Letters Patent 
creating the High Courts in India should be construed in its ordinary sense, 
or in the narrow sense of suits for delivery of possession of land, had given 
rise to some divergence of opinion. The Bombay High Court was of opinion 
that, as the Letters Patent were presumably framed by English lawyers, the 
jurisdiction of the Indian courts under them was as wide as the jurisdiction 
of Equity Courts in England; so that where the defendant could be 
personally compelled to comply with the terms of the decree, the mere fact 
that the subject-matter of the litigation was land, not locally within the 
jurisdiction of the court, would not prevent it from giving relief to a suitor— 
Yashvant v Dadabhai ILR (1890)14 Born 353; see also Sorabji v Rattonji 
ILR (1898)22 Bom 701. But see Vaghoji v Camaji ILR (1905)29 Bom 249. 


However, the assumption of jursidiction over foreign lands by the English 
Courts of Chancery, did not rest upon any generally acknowledged principle 
of international law; and the tendency of decisions was to curtail the 
extensive jurisdiction formerly arrogated by it, not indeed, over all lands 
situated abroad, but only over lands in countries which were subject to the 
British Crown. The better opinion seemed to be, that some special state 
of circumstances should be shown, before an English court could be called 
upon to determine any rights with regard to immovable property in foreign 
countries—Story’s Conflict of Laws, 88 544, 545; Westlake, /nternatlonal 
Law, pp. 230-234; see also Norris v Chambers (1861)29 Beav 246; Cockney 
v Anderson (1862)31 Beav 452: 1 DeG J&S 365. But see the observations 
of Bacon, VC, in Paget v Ede (1874)18 Eq 118; cf. Toller v Carteret (1705)2 
Vern 495; Beckford v Kemble (1822)1 Sim and St 7; Bent v Young (1838)9 
Sim 180, 190. 


‘Questions arising on ordinary or mercantile contracts’, says Lord Esher, 
MR, ‘have always by comity been treated as transitory. Whether a dispute 
arising on acontract with regard to property or other right in land ought ever 
to have been entertained, if the land was abroad, has been doubted and 
questioned. But Lord Hardwicke did entertain such a dispute in Penn v Lord 
Baltimore [(1750)1 Ves Sen 445], disclaiming, however, the full jurisdiction 
to direct that the plaintiff should quitely hold. He founded the jurisdiction 
which he did exercise upon the ground of a contract or an equity between 
the parties. | confess that this decision, which has been acted upon by other 
great judges in equity, seems to me to be open to the strong objection that 
the court is doing indirectly what it dare not to do directly. It seems to me 
that the decision breaks the comity of national consent, because such a 
contract deals with rights resulting from the ownership of land. The one 
contracting party contracts to yield rights and the other party contracts to 
accept rights, resulting from the ownership of land. And, by the consent of 
all nations, as | understand the matter, a dispute as to such rights is among 
nations to be treated as a local action to be tried only in the forum rei sitoe — 
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Companhia de Mocambique v British South Africa Co. (1892)2 QB 358 
404. 


Lord Justice Fry, however, in dissenting from Lord Esher speaks with 
a rather too thrasonical complacency of the King’s Courts ‘bursting the 
barriers within which they were originally confined “till they assumed or 
pretended to assume" a universal jurisdiction and superintendency'; a feat 
which, we are told, they achieved by putting a new meaning into an old 
maxim—ubi jus ibi remediam, under colour of which they claimed to 
exercise jurisdiction in almost every case in which the defendant happened 
to be domiciled in England—Companhia de Mocambique v British South 
Africa Co. (1892)2 QB 407. Their example was emulated by the Chancellors 
who seem to have rather improved on it.'Courts of Equity’, adds Lord Justice 
Lopes in a similar mood of exultation, ‘unfettered by local venue, entertained 
suits affecting lands abroad. They decreed specific performance of articles 
concerning boundaries abroad; they foreclosed mortgages of land abroad; 
they enforced trusts and relieved against fraud abroad, and only stayed their 
hand when they were unable to enforce the suitable remedy. But as long 
as the relief sought was personal, they seem to have interfered without any 
hesitation’—Duder v Amsterdamsch Trustees Kantoor (1902)2 Ch 132. 


But the question of the right to exercise jurisdiction over foreign lands 
cannot be determined merely by the practice of the English courts, if such 
practice is inconsistent with principles which have been generally accepted 
by civilized nations; and it is impossible to read the speeches of the noble 
and learned judges who took part in the debate in the House of Lords in 
Companhia de Mocambigue v British South Africa Company [1893 AC 
602], without perceiving that Courts of Eguity in England had considerably 
trenched on those principles. 


And even Story, most conservative of lawyers, who seems to have 
thought that in law whatever is, is right, has to admit, with all his reserve, 
that 'the doctrine of the English Courts of Chancery on this head of 
jurisdiction seems to have been carried to an extent which may, in some 

- _ cases, not find a perfect warrant in the general principles of international 
public law, and has, therefore, a very uncertain basis as to its recognition 
in foreign countries, so far as it may be supposed to be founded upon the 
comity oi nations’—Conflict of Laws, 88 544, 545. See also Foote's Private 
International Jurisprudence, p. 178 et seg.; Pingrey, § 1739; cf. Doss v 
Secretary of State for India (1875)19 Eg 509, 535; disting. Girdhari v 
Sheoraf ILR (1877)1 All 431. 


And this uncertain basis, in the words of Story, on which courts of equity 
rested their jurisdiction, was the main groundwork of the judgments of the 
Bombay High Court, which were founded on a double assumption, first that 

the Letters Patent were framed by English equity lawyers, and next that they 
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intended to vest the High Courts in India with the old jurisdiction of the Court 
of Chancery over controversies relating to land abroad [Yashvant v 
Dadabhai\LR (1890)14 Bom 353; Sorabji v Rattanji ILR (1898)22 Bom 701; 
cf. Yenkoba v Rambhaji(1872)9 Bom HC 12, decided under Act VIII of 1859; 
distinguished in Vithalrao v Vaghoji ILR (1892)17 Bom 570); a jurisdiction 
which grew up, as we know, at a time when suits for foreclosure were treated 
merely as Suits to cut off the mortgagor's equitable right to redeem. But this 
view had ceased to be tenabie long before the Indian High Courts were 
created. 


This, it should be added, is not the only criticism to which the Bombay 
judgments are open. Under a decree for foreclosure or redemption the 
mortgagee or the mortgagor, as the case may be, can ask the court to put 
him into possession of the mortgaged property. But this was a function 
which the Court of Chancery never pretended to exercise when the land 
was situated abroad; and the High Courts in India could not, therefore, give 
effective relief, without laying claim to a jurisdiction even more extensive 
than had ever been assumed by Courts of Equity in England—see the 
remarks of Lord Hobhouse in Great North West Central Railway v 
Charlebois 1899 AC 114, 125. 


It is, however, satisfactory to find that the Bombay heresy had not 
infected any of the other High Courts, in which suits both for foreclosure 
and for redemption were treated as ordinary suits for land—Ashootosh v 
Gregory (1842)7 Sel Rep 80; Jaun v Mahomed (1866)1 Ind Jur (NS) 40; 
Lallmoney v Jadu (1866)1 Ind Jur (NS) 319; S.J. Leslie v Land etc. India 
Ltd. (1872)18 WR 269: 9 BLR 171; Ahmedee v Devi Pershad (1872)18 WR 
287; Mahomed Khalil v Sona Koer (1874)23.WR 123; Bolakee v Thakocr 
ILR (1880)5 Cal 928; Buldeo v Mul Koer(1870)2 All HC Rep 19; Raghunath 
v Kakan Mal ILR (1881)3 All 568; Gadri v Jagannath ILR (1886)8 All 117; 
Nalum v Krishnaswamy ILR (1903)27 Mad 157. Cf. Sundara v Tirumal ILR 
(1909)33 Mad 131. 


2. Pecuniary jurisdiction.—But when the mortgaged premises have 
been converted into money, as, for instance, where they have been 
acquired under the compulsory powers given by the Land Acquisition Act, 
or sold free of all incumbrances, the proceeds can only be regarded as 
money; for although impressed with the charge to which the land was 
subject, it cannot be said that the money is actually immovable property. 
It is true, it may properly be regarded in that light for the purpose of 
ascertaining who has the best right to it; still it is, in fact, money and not 
immovable property, and must be treated as such for the purpose of 
determining the jurisdiction of the court to entertain any suit relating to it— 
Venkata v Krishna ILR (1882)6 Mad 344; cf. Stewart's Trusts, in re (1852)22 
LJ NS 369; disting. Kamala v Abul ILR (1899)27 Cal 180, which turned on 
the Statute of Limitation. When the property is situated in different districts, 
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the suit may be instituted in any of them (section 17, Civil Procedure Code). 
For the tangle created by the Scheduled Districts Act XIV of 1874, see Ram 
v Laita ILR (1895)17 All 483. See also Satrucherla v Maharajah of Jeypore 
(1919)46 IA 151: ILR 42 Mad 813. 


Besides questions of territorial jurisdiction, questions of pecuniary 
jurisdiction also arise out of enactments by which the forum is determined 
by the value of the subject-matter in dispute. Now, in an action upon a 
mortgage, the value of the subject-matter depends on two considerations— 
the amount of the debt and the value of the property comprised in the 
security. If the latter exceeds the amount of the mortgage debt, the value 
of the subject-matter in dispute must obviously be determined by the 
amount of the debt, for the subject of the suit is not the property itself, but 
only the right to make it available for the realisation of the debt. On the other 
hand, if the value of the property is less than the amount of the charge, the 
subject-matter being merely the right to make the property available for the 
Satisfaction of the debt, so far as it will suffice, its value cannot exceed that 
of the security—Janki v Badri ILR (1880)2 All 698; Kubair v Atma ILR 
(1883)5 All 352; Krishna v Srinivasa ILR (1884)4 Mad 339; cf. Daya v Hem 
ILR (1880)4 Bom 515. There is no distinction in this respect between an 
action for sale and one for foreclosure, as such an action is really an action 
to recover the money secured by the mortgage, although it may sometimes 
lead to a change in the ownership of the mortgaged property. Of course, 
this rule only applies where the proceedings are merely in rem and the 
mortgagor is not sought to be made personally liable. For other instances 
of the difficulties inseparable from a system of regulating jurisdiction by 
value, see Mahommed v Misser 1867 Agra FB 158; Kalian v Nawal ILR 
(1878)1 All 620; Maoa v Soorya ILR (1882)5 Mad 284: Marakar v Manohar 
ILR (1882)6 Mad 140; Chanda v Kombi ILR (1885)9 Mad 208: Amanat v 
Bhajan ILR (1886)8 All 438; Rup v Balwant ILR (1887)11 Bom 591: Amrita 
v Naru ILR (1888)16 Bom 489; Ram v Janardan ILR (1889)14 Bom 19: Koti 
v Manjaya ILR (1897)21 Mad 271; Chappan v Raru ILR (1912)37 Mad 420. 


(b) Parties in Suits 


Now let us deai with the question of the proper parties to an action for 
redemption or for foreclosure, including an action for a sale of the 
mortgaged property. The general rule on the subject is that no such action 
can be properly constituted, unless every person who has an interest, either 
in the security, or in the property comprised in it, is joined as a party, so 
that the court may be able to do complete justice. 'A court of eguity', says 
Lord Talbot, 'in all cases delights to do complete justice and not by halves'— 
Knight v Knight (1784)3 P Wms 331, 334. And this principle has been 
embodied in Order 34, rule 1 of the Code of Civil Procedure. 


Consent of co-mortgagees for joining them as parties in suits or 
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proceedings for sale would be necessary. If some of them refuse to join, 
they must be included as defendants—/nternational Coach Builders Ltd. 
v Karnataka State Financial Corporation (2003)10 SCC 482: AIR 2003 SC 
2012. 

1. Suits for foreclosure or sale 


(1) ‘Redeem up, foreclose down’.—Section 94 of the Transfer of 
Property Act was inserted by sec. 47 of the Amending Act 20 of 1929. Order 
34, rule 10A was inserted by the Code of Civil Procedure (Amendment) Act 
104 of 1976; it provides for payment to the mortgagor by the mortgagee 
of mesne profits (Krishnaswami v Thurimalai AIR 1926 Mad 101 (102)]. for 
the period beginning with the institution of the suit. 


The principle enacted in sec. 94 is expressed by the phrase, ‘redeem 
up, and foreclose down’. It provides that a mesne mortgagee has the same 
rights against mortgagees posterior to himself as he has against the 
mortgagor—Nand Lal v Narain Singh AIR 1929 Lah 207 (208). And this is 
so because the posterior mortgagee's interest has been carved out of the 
mortgagor's interest remaining after the anterior mortgage and, therefore, 
his position cannot be better than that of the mortgagor himself. 


The expression mesne mortgagee may appear confusing. lt seems that 
the legislators have purposely used this expression. Mesne mortgagee 
means ‘intermediate, intervening or middle mortgagee’. There may be any 
number of successive mortgages of the same property by the same 
mortgagor. For example, A mortgages to B, then to Cand then to D. When 
the question of application of sec. 94 arises, C is the "mesne mortgagee”. 
Mulla opines, “It is not easy to understand why the section refers to mesne 
mortgagee as it does not refer to rights against anterior mortgagees. The 
word ‘prior would have been more appropriate and possibly the word 
‘mesne’ is a survival of the repealed Order 34, rule 11, of the Civil Procedure 
Code, 1908"—Mulla's Transfer of Property Act, 8th Ed. p. 726. 


The familiar rule of redeem up, foreclose down was enacted in sec. 75, 
which has since been repealed by Act XX of 1929. The said section ran 
as follows: 


“Every second or other subsequent mortgagee has, so far as regards 
redemption, foreclosure and sale of the mortgaged property, the same 
rights against the prior mortgagee or mortgagees as his mortgagor has 
against such mortgagee or mortgagees, and the same rights against the 
subsequent mortgagees (if any) as he has against his mortgagor.” 


In the case of successive mortgages a later mortgagee must make all 
mortgagees subsequent to himself, as well as the mortgagor, parties in an 
action to redeem the mortgage immediately prior to his mortgage. If he 
seeks to redeem any other prior mortgage, he must make parties all 
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mortgagees between himself and the mortgagee whom he seeks to 
redeem—Fisher and Lightwood on Mortgage, 9th Ed., p. 576. 


The principle contained in section 75 is now split up in two parts—sec 
91(a) gives a puisne mortgagee a right to redeem a prior mortgage, and 
sec. 94 gives a mesne mortgagee a right to foreclose against mortgagees 
posterior to himself. In other words, a mesne mortgagee has right to 
foreclose a puisne mortgagee. 


Though sec. 94 deals with mesne mortgagees, yet the same principle 
applies to the first mortgagee, who will have the same rights against 
subsequent mortgagees as he has against the mortgagor—Ba/deo Singh 
v Jagu Ram ILR (1901)23 All 1 (4). Sections 67 to 73 deal with the rights 
of mortgagees against mortgagors. Sec. 94 provides that a mortgagee can 
also exercise all such rights as mortgagees posterior to himself. Thus, a 
prior mortgagee can require the subsequent mortgagee to redeem him or, 
in default, to submit to a foreclosure or sale of the property— Venkataramana 
lyer v Gompertz ILR (1908)31 Mad 425 (428). Where the mortgagee under 
terms of the prior mortgage is entitled to possession of the mortgaged 
property in certain circumstances, he can, on the happening of such a 
contingency, sue a subsequent usufructuary mortgagee for recovery of 
possession—Jangu Singh v Ganesh Ram (1912)14 Ind Cas 735 (736). 
However, sec. 94 is subject to the proviso to sub-sec. (1) of sec. 68 of the 
Transfer of Property Act. Under the said proviso the mortgagor's transferee 
cannot be sued for the mortgage money falling under clause (a) of the sub- 
section. Hence, a prior mortgagee is not entitled to a personal decree for 
the mortgage money against the subsequent mortgagee, though he may 
get it against the mortgagor—Khazanchi Shah v Nizam Din AIR 1930 Lah 
791 (792). 


(2) Foreclosure and redemption.—The maxim, ‘redeem up, foreciose 
down’ can be worked out as follows: A mesne mortgagee is to make the 
mortgagor and all mortgagees subsequent to himself parties in a suit to 
redeem a prior mortgage. Where he seeks to redeem any mortgage other 
than the immediately prior one, he should make parties all mortgagees 
between himself and the mortgagee whom he seeks to redeem. And in an 
action to foreclose the mortgagor he must join as parties to the suit all the 
alienees of the equity of redemption subsequent to his mortgage. This 
follows Order 34, rule 1 of the Code of Civil Procedure. 


The maxim connotes: When there is more than one mortgage upon the 
same property, then the first mortgagee suing for foreclosure must make 
all subsequent mortgagees parties to the suit and so afford each in turn 
the chance of redeeming before being foreclosed. 


The principle, ‘redeem up, foreclose down’ is a single indivisible principle 
and it cannot be dismembered. But sec. 94 has dismembered it. According 
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to the general rule, every person having a right to redeem a mortgage may 
redeem any prior mortgage of the same property and may be redeemed 
in his turn by the subsequent mortgagee. Now, the mortgagee can redeem 
the prior incumbrancers in the same manner as the mortgagor. As each 
subsequent mortgagee has the right to redeem up, that is, redeem the prior 
mortgagees, so has each prior mortgagee the right to foreclose down, or 
claim to foreclose (if necessary) all incumbrancers posterior to him. This 
may be shown by an example. Where X mortgages his property consecu- 
tively to P Q and R, R can redeem Q and O can redeem P; while X can 
redeem all the three P Q and A. Now, P having priority over Q and A will 
be entitled to foreclose or bring to sale Xs property before Gor R, and, if 
necessary, against them. Similarly Q has the same rights against A. The 
point to note is that all the rights of the parties interested in the mortgage 
are to be adjudicated in one suit to which all the successive mortgagees 
and the mortgagor must be made parties. 


(3) Consolidated suit. —The question who would be proper parties to 
an action for foreclosure, including an action for sale cannot be dealt with 
properly without taking care of the law laid down in sec. 67A, which has 
been added by the amending Act XX of 1929 without giving it a retrospective 
effect—Bhau Nana v Revappa AIR 1938 Bom 196; Lasa Din v Mad. Abdul 
AIR 1940 Oudh 235; Corporation of Calcutta v Arun AIR 1934 Cal 325: 
Sugeshwar v Medni Prasad AIR 1940 Pat 65. Heldin these cases that sec. 
67A does not apply to mortgages created before 1st April, 1930. It compels 
a mortgagee, who holds several mortgages of different dates executed by 
the same mortgagor, to bring a consolidated suit on all the mortgages at 
one and the same time. His omission to do so precludes him from filing a 
second suit— Gadiram v Punamchand AIR 1933 Nag 171. ` 


Section 67A is virtually the counterpart of sec. 61. So far as the 
mortgagor is concerned, the principle of consolidation is abolished. Hence, 
a mortgagor who has given different mortgages of different properties or 
successive mortgages of the same property can redeem each mortgage 
separately. But the right of consolidation of more than one mortgage by the 
mortgagee is recognised in sec. 67A. Thus, a mortgagee holding different 
mortgages of different properties from the same mortgagor or successive 
mortgages of the same property from the same mortgagor, must enforce 
all or none unless there is a contract to the contrary. 


Upon the strict wording of the section its operation cannot perhaps be 
confined only to mortgages upon the same property—see Bhau Nana v 
Revappa AIR 1938 Bom 196: 40 Bom LR 109. 


2. Plaintiffs.—For the sake of convenience actions for foreclosure or 
sale will be taken up first; although most of the rules on the question of 
parties are equally applicable to actions for redemption. 
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Beginning with the proper plaintiffs in such actions, it may be observed 
that the cardinal rule on the subject is that all persons who have an interest 
in the mortgage debt should join in an action to enforce the security, as there 
can be no effective decree for foreclosure, unless all the parties entitled to 
the mortgage money are before the court— Palmer v Earl of Carlisle (1823) 1 
Sim & St 423: 35 Digest (Repl) 622. Where, therefore, several persons are 
entitled to the mortgage debt, all of them should be joined as plaintiffs in 
the action—Vickers v Cowell (1839)1 Beav 529: 8 LJ Ch 371: 35 Digest 
(Repl) 622. As to the right of suit by the manager of a joint Mitakshara family, 
see Madan v Kishan [ILR (1912)34 All 572]; but see as well Debi v Dhararnjit 
[LR (1914)41 Cal 727]. Thus, one of several persons, though entitled to 
a distinct share of the mortgage money, cannot sue alone, if it has been 
laid out by trustees in a single sum—Fisher, § 1647. It has been held in 
America that when there are several simultaneous mortgages of the same 
property securing different debts in favour of several persons, none of whom 
is entitled to preference, all the mortgages must be foreclosed together— 
Jones, § 1391. If any of the mortgagees refuse to join as plaintiffs, they may 
be made defendants. For ‘in equity it is sufficient that all parties interested 
in the subject of the suit should be before the court either in the shape of 
plaintiffs or defendants’ —per Sir W. Grant in Wilkins v Fry (1816)1 Mer 244, 
262: cf. Jones, 8 1369. See also the cases in the next para. 


But though one of several joint mortgagees may alone bring an action 
on the security, if the others refuse to join by adding them as defendants, 
some rather embarrassing guestions present themselves—see Luke v 
South Kensington Hotel Co. (1879)11 Ch D 121 (CA): 1874-80 All ER Rep 
1293; cf. Webb v Jonas (1881)39 Ch D 660, 668: 58 LT 882: 57 LU Ch 671: 
4 TLR 508: 35 Digest (Repl) 333; disting. Continental etc. Company (1897) 1 
Ch 511. For the practice in Canada, see Bell and Dunn, pp. 213 et seg. 
Would it be possible to have as many actions as there are mortgagees, each 
suing alone and naming the others as defendants on the record, on the 
ground that they had refused to join? Again, would the plaintiff in such an 
action be dominus litis, possessing the right to dictate to the other 
mortgagees what relief should be had, or must there be a struggle between 
the mortgagees? These points were mooted by Justice Fry in Luke v South 
Kensington Hotel Co. [(1879)11 Ch D 121] and although they were partly 
answered by the Court of Appeal, the question, whether one of several 
mortgagees can insist upon a foreclosure without the consent or against 
the will of the others, still awaits an authoritative solution in England. In 
Webb v Jones [(1881)39 Ch D 660: 58 LT 882: 57 LJ Ch 671: 4 TLR 508: 
35 Digest (Repl) 333], Kekwich, J, was of opinion that, although an order 
of foreclosure, which merely discharges the equity of redemption remaining 
in a mortgagor who has conveyed the legal estate to the mortgagee, may 
be made on the application of one of two mortgagees as against the other, 
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no such order can be made, where it has to provide for the conveyance of 
property which is only subject to a charge. 


It should be noticed that the mere omission to state in the plaint that the 
person who is made a defendant refused to join as a plaintiff or even failure 
to prove such refusal will not lead to the dismissal of the suit [Pyari v Kedar 
ILR (1899)26 Cal 409; Ram v Dhadhai (1913)19 Cal LJ 327: Mariyil v 
Narayanan ILR (1902)26 Mad 461, and cases cited therein; cf. Jones, § 
1369]; though a contrary practice prevailed for some time in Calcutta, very 
much to the satisfaction of dishonest debtors who found in it a new way to 
pay old debts—Jibanti v Gokool ILR (1891)19 Cal 760; Shoshee v Giris 
(1897)1 CWN 659; disting. Dwarka v Tara ILR (1889)17 Cal 160; Karattole 
v Unni ILR (1903)26 Mad 649. The costs of the action must not, however, 
be unnecessarily increased by joining as defendants persons who should 
properly be plaintiffs. ‘You have no right’, says Jessel, MR, ‘capriciously to 
make persons defendants when they ought to be plaintiffs and thus 
increase the costs of the other defendants—Luke v South Kensington Hotel 
Co. (1879)11 Ch D 127 (CA): 1874-80 All ER Rep 1293. 


A fortiori, one of several mortgagees may foreclose the mortgage, when 
the others have precluded themselves by their conduct from joining in the 
action, or when it is absolutely impossible for all the mortgagees to join as 
plaintiffs, as in the case mentioned by Lord Justice James, in which there 
were three mortgagees holding a joint mortgage, and two of them 
afterwards became mortgagees on their separate account, of the second 
and third mortgagees of the equity of redemption. The difficulty was avoided 
by one mortgagee filing his bill, making the others interested in the equity 
of redemption, defendants—Luke v South Kensington Hotel Co. (1879)11 
Ch D 127 (CA): 1874-80 All ER Rep 1293; cf. Mariyil v Narayanan ILR 
(1902)26 Mad 461. 


A similar practice, is found to be followed in India where the equity of 
redemption has become vested, either in whole or in part, in one or more 
of several mortgagees—see Jones, § 1381. 


Now to recapitulate: A person, who is interested in a part only of the sum 
secured by a mortgage, cannot sue for the foreclosure of a corresponding 
part of the mortgaged estate or of any other part. The mortgage can only 
be foreclosed as a whole, and if the other mortgagees refuse to join in the 
suit, they should be made defendants, when the usual account will be taken 
and a decree for foreclosure made which will enure to the benefit of ail the 
mortgagees. But when one of two or more joint mortgagees becomes 
interested in the equity of redemption, his fellow mortgagees may alone 
enforce the security to the extent of their interest in the mortgage money. 


(1) Necessary parties.—All persons having an interest either in the. 
mortgage security or in the right of redemption are necessary parties. Those 
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who are entitled to redeem the mortgage are named in sec. 91 of the 
Transfer of Property Act. And they should all be made parties to the action 
But a person claiming a paramount title sets up an adverse claim against 
the mortgagor and the mortgagee. He is not a necessary party to the 
mortgage suit. However, the rule as to the exclusion of such a claim is not 
absolute, but subject to exceptions. And the question whether the hypotheca 
is the self-acquisition of a coparcener impleaded in the mortgage suit is to 
be decided by the court—Kasi Chettiar v Ramaswami AIR 1937 Mad 176. 
The sale proceeds are to be “applied first to the payment of subsequent 
interest and costs and then to the discharge of the principal declared as 
payable in the preliminary decree—Sannyasappa v Papinaidu AIR 1945 
Mad 392. 


(2) Puisne mortgagee made a party.—lin case the first mortgagee 
makes the puisne mortgagee a party to his suit, the hypotheca can be sold 
free of mortgages in the execution of the decree. The puisne mortgagee's 
right is then transferred to the residuary sale proceeds left after the 
satisfaction of the first mortgagee's claim. If he chooses not to exercise the 
right of redemption the auction-purchaser takes the property free from both 
the incumbrances. It may be noted that it will thus be confined to the 
residuary sale proceeds on the doctrine of substituted security—Barhamdeo 
Prasad v Tara Chand ILR (1914)41 Cal 654 (PC): 21 IC 961 (PC). If the 
puisne mortgagee is not bound by the prior mortgage he may enforce his 
mortgage in an independent suit— Ramkaran v Kanhaiyalal AIR 1937 Nag 
189. However, a suit is not maintainable by a puisne mortgagee against a 
part of the hypotheca common to his mortgage and the prior mortgage. As 
pointed out by Srinivasa Aiyangar, J, in Chinnu Pillai v Venkataswami [ILR 
(1917)49 Mad 77: 34 IC 507]: ‘If the first mortgagee sues first, making the 
second mortgagee a party as he ought, there cannot be trial of a further 
action.’ This effect can be described in the words of Ramesam, J, in 
Ramaswami Pillai v Narayanaswami Pillai ((1925)48 MLJ 100: AIR 1925 
Mad 483: 86 IC 548] thus: The puisne mortgagee cannot raise a separate 
action in respect of properties common to the two mortgages. Where the 
puisne mortgagee himself pays off the prior mortgagee, final decree may 
be passed in his favour—H.C. Ray v Suradhani Debya (1940)2 MLJ 505 
(509): 67 IA 309. 

(3) Puisne mortgagee not impleaded.—The rights of a puisne mort- 
gagee not impleaded in the prior mortgagee's suit for redemption remain 
unaffected by the proceedings taken. As observed by Lord Hobhouse in 
Umesh Chunder v Zahur Fatima [ILR (1897)18 Cal 164 (179): 17 IA 201]: 
‘Persons who have taken transfers of property subject to a mortgage cannot 
be bound by proceedings in a subsequent suit between the prior mortgagee 
and the mortgagor to which they were never made parties.’ In the result the 
puisne mortgagee may sue to redeem the prior mortgage—Ram Kunwar 
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v Mt. ChhittialLR 1937 Nag 367. A question arises as to the amount payable. 
There are two methods of calculation — the first relates to the decretal 
amount in the prior mortgage suit, while the second refers to the principal 
and interest at the contract rate of the mortgage up to the date on which 
possession was obtained in execution. And the latter basis has been laid 
down by the Privy Council in Umesh Chunders case.’ 


Secondly, a puisne mortgagee has the right to question the account 
taken in the first mortgagee's suit. Thus in Nagammal v Venkatagiri (8 MLJ 
298], Shephard, O, CJ, observed:'The position of the second incumbrancer 
should not be worse than it would have been if there had been no previous 
suit. Therefore, it is open to him to question the account taken between the 
first mortgagee and the mortgagor and he is not concluded as to the value 
of the property by the sale which has followed upon the decree. 


Thirdly, the puisne mortgagee may enforce his security subject to the 
prior mortgage. Thus in Sailendranath v Amerendranath [AIR 1941 Cal 
484], it has been held by the Calcutta High Court that where the prior 
mortgage is subsisting at the date of the puisne mortgagee's suit, the 
decree may make the redemption of the prior mortgage a condition 
precedent to his getting a decree on his mortgage. 


Finally, a usufructuary mortgagee not made a party to the prior 
mortgagee’s suit cannot be ejected by the purchaser at the first mortgagee's 
sale. Here the auction-purchaser cannot obtain a decree for possession 
subject to redemption by the puisne mortgagee—Mulla Vittil v Achuthan 
Nair 21 MLJ 213 (FB). In case a puisne mortgagee purchases the equity 
of redemption, he remains in possession—Guru Prasad v Tarini Charan 
AIR 1938 Cal 634. If the puisne mortgagee is not possessory the puisne 
mortgagee may be permitted to retain possession on condition of redeem- 
ing the prior mortgage— Gurmukh v Sundar AIR 1936 Lah 153. Where the 
first mortgage is an anomalous one entitling the mortgagee to possession, 
even though possession has been actually delivered, the purchaser at the 
sale in execution of the mortgage decree, obtains the right to possession 
without the puisne usufructuary mortgagee being made a party to the suit 
on the first—-Gouardhan Das v Veerasami ILR (1900)26 Mad 537. If the 
_ puisne mortgagee comes after the date of the prior mortgagee's suit, he 

need not be impleaded in the suit. And a purchaser in execution of the 
decree gets a valid title even against the puisne incumbrancer—Mulla Vittil 
v Achuthan Nair 21 MLJ 213 (235) (FB). 


(4) Assignee.—If the mortgagee has absolutely transtered the security, 
the assignee alone ought to be the plaintiff. But if the mortgagee has 
assigned his mortgage merely as security for a debt of his own, his presence 
is necessary to. an action by the assignee to foreclose the original 
mortgage—Hobart v Abbot (1731)2 P Wms 643: 35 Digest (Repl) 633; 
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Seton, p. 2082. Cf. Bell and Dunn, p. 229; see also the authorities cited in 
para note 11, infra. And, so, where the interest in the mortgage debt has 
become separated from the estate in the mortgaged property, it is 
necessary to join as well the person entitled to receive the mortgage debt 
whether beneficially or on trust, as the person who holds the mortgaged 
property—Smith v Chichester (1842)2 Dru 8 War 399; disting. Morley v 
Morley (1858)25 Beav 253. 


Whether a nominal trustee, as a benamidarfor instance, can bring a Suit 
in his own name alone is a debatable point, though the better opinion seems 
to be that such an action can be maintained—Bhola v Ram ILR (1896)24 
Cal 34; Sachita v Baloram ILR (1897)24 Cal 644; Kirtibas v Gopal(1913)19 
Cal LJ 193; Dagdu v Balvant ILR (1897)22 Bom 820; Yadram v Umrao ILR 
(1899)21 All 380; Parmeshwar v Anardan ILR (1914)37 All 113; see also 
Kamta v Indomati ILR (1915)37 All 414; Singa v Govinda ILR (1917)41 Mad 
435; cf. Ram v Srinivas (1898)9 MLJ 103. According to the American 
practice, a nominal trustee cannot foreclose in his own name alone — 
Jones, 8 1383. Apart, however, from authority, it does certainly seem rather 
unreasonable that an action for foreclosure brought in the name of the 
apparent owner of the security should be defeated, simply because it turns 
out that the plaintiff is prosecuting the action for the benefit of another 
person. It is admitted that the defendant should not be placed at a 
disadvantage by such a mode of proceeding; but surely the debtor is amply 
protected, if he is allowed to set up any defence as a set-off, for instance, 
which he might have urged against the real mortgagee—see Dagdu v 
Balvant ILR (1897)22 Bom 820; cf. Yardam v Umrao ILR (1899)21 All 380 
The guestion has been set at rest by the Privy Council — Gur Narayan v 
Sheolal (1918)46 IA 1: ILR 46 Cal 566. For similar, if not stronger, reasons 
the defendant ought not to be allowed in the case of an action by an 
assignee of the security to guestion the validity of the assignment on the 
ground that it was a merely colourable or fraudulent transaction, as this is 
a matter which does not concern him at all—Jones, § 1511A; Kachu v 
Kachoba(1873)10 Bom HC 491; Radha v JoyILR (1890)17 Cal 896; disting. 
Manis v Muli ILR (1888)12 Bom 686. But see Basiruddin v Mahomed ILR 
(1908)12 CWN 409. 


The proper plaintiffs in an action of foreclosure are, as a rule, only the 
mortgagee and his assigns. But, if there is collusion between the mortgagor 
and mortgagee, it seems that even an unsecured creditor of the mortgagee 
can bring an action for foreclosure— White v Parnther(1829)1 Knapp 179: 
35 Digest (Repl) 395. On a similar principle, if the executor or administrator 
of the mortgagee colludes with the mortgagor, a suit for foreclosure may 
be instituted by the legatee or the next of kin—see Yeatman v Yeatman 
(1877)7 Ch D 210; Cf. Orienta! Bank v Gobin ILR (1884)10 Cal 713, where 
the whole guestion is fully discussed. 
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3. Defendants.—Let us now pass on to the guestion of the proper 
defendants in a foreclosure action. The constitution of the suit must be such 
that complete justice may be done not only to the plaintiff, but also to the 
persons whom he seeks to conclude by the decree. The rule, however, 
requires for its complete expression a slight addition. The suit must not only 
include the persons whom the plaintiff seeks to foreclose, but also other 
persons whose foreclosure may be necessary to work out the rights of the 
parties interested in the controversy. 


Itis a corollary from this rule that a mortgagee may not foreclosue without 
foreclosing the ultimate equity of redemption—Hughes v Delhi and London 
Bank ILR (1887)15 Cal 35. The mortgagor is, therefore, a necessary party 
in all such cases, but he need not be joined In an action for foreclosure 
between a derivative or sub-mortgagee and the original mortgagee [For the 
position of a sub-mortgagee, see Seton, p. 2082; Jones, §§ 1374, 1375; 
Hobart v Abbot (1731)2 P Wms 643: 35 Digest (Repl) 633; Norrish v 
Marshall (1821)5 Madd 475: 1814-23 All ER Rep 587; Coles v Forrest 
(1847)10 Beav 552: 35 Digest (Repl) 621; cf. Burrell, re 1869 LR 7 Eq 399: 
38 LJ Ch 382; 35 Digest (Repl) 608; Narayan v Ganoji ILR (1891)15 Bom 
692: Muthu v Venkata ILR (1896)20 Mad 35: 6 MLJ 235; Chela v Walidad 
(1900)1 PLR 219; Ram v Nar Singh ILR (1905)27 All 472; Ram Jatan v 
Ramhit ILR (1905)27 All511; Ram Shankar v Ganesh ILR (1907)29 All 385; 
but see Ganga v Chunni ILR (1895)18 All 113; disting. Sheoumber v Jogin 
1860 SD NWP 293; Padgaya v Baji ILR (1895)20 Bom 549. Nor it is 
necessary to make him a party if he has become insolvent [Lloyd v Lander 
(1821)5 Madd 282: 35 Digest (Repl) 633; Pannell v Hurley(1845)2 Coll 241; 
cf. Motion v Moojen (1872)14 Eq 202], or has absolutely parted with his 
equity of redemption—Brown v Stead (1832)5 Sim 535: 2 LJ Ch 45: 35 
Digest (Repl) 701. Trustees to whom the equity of redemption has been 
conveyed by the mortgagor upon trust to pay creditors, are not necessary 
parties to an action for foreclosure, If the deed is merely voluntary — Slade 
v Rigg (1843)3 Hare 35: 35 Digest (Repl) 560; Johns v James (1878)8 Ch 
D 744; disting. Morley v Morley (1858)25 Beav 253: 6 WR 360: 35 Digest 
(Repl) 430. . 

It is hardly necessary to repeat that unless the ownership of the equity 
of redemption is fully represented, no decree for foreclosure or sale can 
effectually cut off the equity of redemption. The mortgagee should, 
therefore, join as defendants all persons who have acquired an interest in 
the equity of redemption, which may be disturbed in a variety of ways 
amongst several persons. Thus the mortgagor may make subsequent 
mortgages or leases of the property, or he may sell or settle it. He may also, 
if he likes, deal with the mortgaged premise either as a whole or in parcels. 
But however numerous the assignees may be, they must all be joined. Thus, 
if the estate has been sold in lots, the mortgagee must proceed against all 
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the purchasers, however large their number—Venkata v Kannam ILR 
(1882)5 Mad 184; cf. Peto v Hammond (1860)29 Beav 91. See also /reson 
v Denn (1759)2 Cox Eq Cas 425: 35 Digest (Repl) 487. 


It has been said that if the mortgagor has designedly made severa 
conveyances in order to entangle the title so as to make foreclosure difficult, 
the plaintiff need not trace out all the persons interested in such trust in order 
to make them parties—Story’s Equity Pleadings, 8 194; cf. Yates v Hambly 
(1741)2 Atk 237: 35 Digest (Repl) 312. See also Smith v Chichester (1842)2 
Dr & War 393, 404: 35 Digest (Repl) 472. But no case on the point in Indian 
reports is traceable, and it may not be guite safe to act upon this dictum, 
in face of the imperative provisions of Order 34, rule 1, Code of Civil 
Procedure. lt may, however, be a question whether, apart from express 
Statutory enactment, a purchaser who buys with notice of a covenant by 
a mortgagor not to alienate the mortgaged property would not be bound 
by a decree made in his absence. In those States in America in which the 
Roman law is the framework of the system which prevails, if there is an 
agreement in a mortgage by the clause de non-alienando, it renders void. 
as regards the mortgage creditor, any alienation made in violation of it, and 
the mortgagee may Carry on his executory proceedings of seizure and sale 
without making the vendee a party, or taking any notice of a change of 
owners — Haley v Dubois 10 Rob 54; Kent, Vol. IV, p. 219. For the Civil Law, 
see Burge, Vol. lll, p. 197; cf. Gunga v Banee (1869)11 WR 548; Soobans 
v Ishur (1874)21 WR 150; Bhanoomutty v Prem (1874)23 WR 96: 15 BLR 
28; Venkata v KannamiLR (1882)5 Mad 184; Bagaar v Mango ILR (1899)22 
All 90. 


One thing, however, is guite clear. A paramount title cannot be drawn 
into controversy in an action for foreclosure. An adverse claimant is a 
stranger to the security as well as to the estate in mortgage, who cannot 
be prejudiced in any way by a suit for foreclosure, which only seeks to cut 
off the interest of the mortgagor and rights subseguently created by him. 
Whenever, therefore, a paramount title is set up in an action for foreclosure, 
the party who sets it up is dismissed from the action—Robbins, 1023; citing 
Anon (1670)2 Ch C 244: 15 Vin Abr tit Mortgage, 476, pl. 6; Jones, 8 1439; 
joinder of such parties is irregular — Radha v Reoti (1916)43 IA 187: ILR 
38 All 488; cf. Neelacant v Suresh (1885)12 IA 171: ILR 12 Cal 414. But 
if an adverse title is litigated without any objection, the defeated party, who 
has taken his chance of a favourable decision, cannot afterwards complain 
of the irregularity, though in America the decisions are conflicting — Jones, 
S8 1440, 1588. See also Bhaja v Chuni (1906)5 Cal LJ 95. Cf. Jaggeswar 
v Bhuban ILA (1906)33 Cal 425; Gokul v Rasheswari(1911)14 Cal LJ 108; 
Girja v Mohim (1915)23 Cal LJ 587; Priya v Bireshwar(1916)27 Cal LJ 212; 
Ram Shankar v Ganesh ILR (1907)29 All 385; Khairati v BanniILR (1908)30 
All 240; Joti v AzizILR (1908)31 All 11; Gobardhan v Munna ILR (1918)40 
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All 548. A prior mortgagee is not, therefore, a necessary party to an action 
by a puisne mortgagee for foreclosure, the proper object of which is only 
to cut off all rights subsequent to the mortgage—see the Explanation to 
Order 34, rule 1 of the Code of Civil Procedure. Cf. Fisher, 8 1693; Rose 
v Page (1829)2 Sim 471: 35 Digest (Repl) 623; Richards v Cooper (1842)5 
Beav 304: 35 Digest (Repl) 636. It may be otherwise if the amount to be 
paid on redemption cannot be ascertained in the absence of tne prior 
mortgagee — Kensington (Lord) v Bouverie (1852)16 Beav 194, subs. proc. 
(1859)7 HL Cas 557 (HL): 1843-60 All ER Rep 304: 35 Digest (Repi) 421; 
Story's Equity Pleadings, 88 186, 193. If, however, the plaintiff chooses to 
make a prior mortgagee a party to the suit, he should be redeemed; for when 
a subsequent mortgagee makes a prior mortgagee as well as the owner 
of the equity of redemption parties to the suit, it becomes, so far as the 
former is concerned, an action to redeem—Dalton v Hayter (1844)7 Beav 
313: 3 LT OS 72: 35 Digest (Repl) 426; Inman v Wearing (1850)3 DeG 8 
Sm 729: 35 Digest (Repl) 426; but an objection by a prior mortgagee that 
there is no offer to redeem him will not be listened to, if taken for the first 
time at the hearing — Balfe v Lord (1842)2 Dr & War 480: 35 Digest (Repl) 
313: see also Foster v Ker (1848)12 Ir Eq R 51. 


Where however a sale is desired, prior mortgagees are sometimes 
made parties in order that the property may be sold with their consent and 
a complete title given to the purchaser. The prior mortgagee is required in 
such cases to consent to the sale or to refuse it at once; for the court will 
not direct a sale in the common alternative form, viz. that the property shall 
be sold free from the security if the mortgagee concurs in the sale, and 
subject to it if he does not concur— Wickenden v Rayson (1855)6 DeG M&G 
210: cf. Fisher v Barry 1819 Beav 143. If the prior mortgagee gives his 
consent the proceeds are applied to the payment of the incumbrances in 
order of priority—see Order 34, rule 12, Code of Civil Procedure. If, 
however, the prior mortgagee does not give his consent, the mortgaged 
property can only be sold subject to his incumbrance—Langton v Langton 
(1855)7 DeG M&G 30: 24 LJ Ch 625: 3 WR 222: 35 Digest (Repl!) 775. This 
is the practice generally followed in Ireland as well as in America, where 
the usual decree is one for sale and not for foreclosure — Jones, 8 1439. 
See also Kieran v Corr (1848)11 Ir Eq 514; but see Perrot v O'Halloran 
(1840)2 Ir Eq 428); for he is not bound to come in under a decree obtained 
by a junior mortgagee, but may choose his own time and manner of 
enforcing his security, a right of which he cannot be deprived merely 
because a puisne incumbrancer makes him a party to his own action— 
Wickenden v Rayson (1855)6 DeG M&G 210; Arnold v Bainbridge (1860)2 
DeG F&J 92; see also Delabere v Norwood (1786)3 Swanst 144n; cf. Parker 
v Fuller (1830)1 Russ 8% M 656. And this leads us to remark that an 
incumbrancer may suspend the proceedings in his own suit, and so defeat 
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the rights of persons coming in under the decree, an action for foreclosure 
being altogether different from an ordinary creditor's suit in which the decree 
is a judgment for all the creditors and may be prosecuted by any of them— 
Disting. Kissory v Kali ILR (1897)24 Cal 190, which seems to put the 
defendant in a better position than the plaintiff. But this case does not 
negative the right of the plaintiff to suspend proceedings in the suit. 


In some cases, however, a prior mortgagee may be properly named as 
a defendant, though the plaintiff does not seek to redeem him, or to secure 
his assent to the sale of the mortgaged property free of his incumbrance. 
But whenever a prior incumbrancer is thus made a party to a foreclosure 
suit, the purpose for which this is done should be stated, as, for instance, 
that the amount of his mortgage may be ascertained and determined by 
the judgment of the court, so that the sale may be made subject to the known 
amount of the incumbrance. But if no such purpose is indicated in the 
pleadings or provided for in the decree, the prior incumbrancer will not be 
affected by the judgment in any way [Radha v Khurshed (1919)47 IA 11: 
Jones, § 1439. But see Krishna v Seshadri (1901)11 MLJ 333]; for he is 
not bound, as stated just now, to come in under a decree obtained bya 
puisne mortgagee; as he is at liberty to realise his security at such time and 
in such manner as he thinks fit. But there is no reason why he should not 
be allowed, when made a party, to set up his mortgage and claim affirmative 
relief by way of foreclosure or sale—Jones v Griffith (1 845)2 Coll 207: 35 
Digest (Repl) 651. This would undoubtedly prevent a multiplicity of suits. 
But the apprehension that such a proceeding may lead to an evasion of 
the Court Fees Act, has hitherto paralysed the action of our courts. 

Where again it is sought io cisplace a prior title and make it subject to 
the plaintiff's security, a person claiming under such title may properly be 
added as a party. But such a case must be distinctly stated in the plaint. 
Thus, if it is sought to postpone a prior mortgagee on the ground of fraud, 
misrepresentation or gross negligence, a distinct case to that effect should 
be made by the plaint and the prior mortgagee joined as a defendant; so 
that the judgment in the action may be conclusive between the parties— 
Rajcoomary v Preo (1897)1 CWN 453. And, generally, if the plaint sets up 
a case which, if established, would subject the defendant's title to the 
plaintiff's mortgage, the court may be called upon to determine whether the 
plaintiff is entitled to the right which he claims. Thus, to give an illustration 
from the American reports: In a suit upon a mortgage made by a tenant 
for life but purporting to convey the fee, certain contingent remaindermen 
were made parties, the plaintiff alleging that their interest was subject to 
the mortgage, and a decree was rendered against them by default. It was 
held that the decree barred their interest and gave the purchaser at the sale 
a good title—Goebel v Iffla (NY) 18 NE Rep 649; Jones, 8 1439. But these 
are only apparent and not real exceptions to the rule that a paramount title 
cannot be debated in an action for foreclosure. 
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it should be noticed here that when a person is made a party to a 
foreclosure suit as the holder of a subseguent mortgage, and such person 
is also the owner of a mortgage prior to that of the plaintiff, he will not be 
concluded with regard to the prior incumbrance by a judgment of foreclo- 
sure, though the terms of it may be broad enough to cover both, it being 
a fundamental rule that only the rights and interests under the mortgage 
and subseguent to it can properly be litigated in an action of foreclosure. 
A decree in such a suit can, therefore, be final only with regard to matters 
within the proper scope of the action, which is to bar all interests in the equity 
of redemption— Jones, § 1589; Radha Kishun v Khurshed (1919)47 IA 11; 
Ajudhia v Inayat ILR (1912)35 All 111; Mohiruddin v Indra (1914)18 CWN 
1013; cf. Dhapi v Barham (1899)4 CWN 297; Surjiram v Barhamdeo (1905)1 
Cal LJ 337. Where necessary parties to a mortgage suit were made 
defendants, but failed to set up their right to priority over the claim of the 
plaintiffs, they were held to be barred by section 13, Explanation Il, Code 
of Civil Procedure, 1882 (section 11, Explanation 4, Act V of 1908) from 
claiming any such right in a subsequent suit — Mahomed v Ambika (1912)39 
IA 68: ILR 39 Cal 527, 551; see also Baranashi v Johori (1903)8 CWN 385; 
Mahabir v Prabhu (1908)9 Cal LJ 78; Dalip v Chait (1912)76 Cal LJ 394; 
Gajadhar v Bhagwanta ILR (1912)34 Al! 599; Gopa!' v Benarasi ILR 
(1904)31 Cal 428; Baijnath v Mahomed (1905)2 Cal LJ 574; Nattu v 
Annangara ILR (1907)30 Mad 353. Disting. Srigopal v Pirthi (1902)29 IA 
118: ILR 24 All 429. 


It was, however, generally thought that sec. 85 of the Transfer of Property 
Act made it imperative on a puisne mortgagee, who was seeking to 
foreclose the mortgagor, to add a prior incumbrancer as a party to his action. 
We were, however, not definitely told, except incidentally by the Allahabad 
Court, what useful purpose could be served by introducing a prior 
incumbrancer into an action which sought only to cut off the right of 
redemption. If, as the Allahabad High Court thought, there could be no 
foreclosure by a puisne mortgagee unless all prior incumbrancers were 
redeemed, the proposition that they should be added as parties became 
intelligible—Matadin v Kazim ILR (1891)13 All 432; Hire v Kishan ILR 
(1897)19 All 543. But this view was not accepted by any of the other High 
Courts, which allowed a puisne mortgagee to foreclose without redeeming 
prior charges on the property, or even applying to the court to ascertain the 
amount of such charges so as to enable a purchaser to know what he was 
buying—Kanti v Kutub ILR (1894)22 Cal 33; Muthu v Venkata ILR (1896)20 
Mad 35; Magbal v Abdul (1899)3 CWN Ixiv; disting. Beni v Sourendra ILR 
(1896)23 Cal 795; Durga v Chundra(1897)4 CWN 541. Except in Allahabad, 
therefore, the position of the prior incumbrancers, who could take no part 
in the action, was reduced to that of the chorus in a Greek tragedy, without 
even the consolation of being able to moralise on the law and its ways. Was 
he merely to look on and see fair play? If so, who. was to pay his costs? 
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Persons who are not assignees, properly speaking, of the mortgaged 
property should also be joined as parties, if their rights are liable to be 
affected by the decree. Thus judgment-creditors, who have acquired an 
interest in the land by attaching it, must be added as parties, if such interest 
has been acquired at the time of the institution of the suit — section 91(/), 
Transfer of Property Act; Venkata v Venkata ILR (1912)37 Mad 418. See 
Cork v Russell 1871 LR 13 Eq 210: 41 LJ Ch 226: 26 LT 230: 35 Digest 
(Rep!) 637; but see Mildred v Austin (1869)8 Eq 220; Beckett v Buckley 1874 
LR 17 Eq 435: 35 Digest (Repl) 397. Rolleston v Morton [(1842)4 Ir Eq R 
149: 1 Dr and War 171], goes even further. As to the right of a purchaser 
at the sale held at the instance of the attaching creditor, see Ghulam v Dina 
ILR (1901)23 All 467; Lakhpat v Fakhruddin ILR (1917)39 All 536; but see 
Shananda v Srinath (1912)17 CWN 871. Similarly, a creditor who has 
obtained a decree for sale in an administration action should be made a 
party—Section 91(g), Transfer of Property Act; Christian v Field (1842)2 
Hare 177: 35 Digest (Repl) 400. A person may also be a necessary party, 
though he has no direct interest in the mortgaged estate. The mortgagor 
of an estate pledged as a collateral security, for instance, is a necessary 
party to a suit to foreclose the principal mortgagor—Stokes v Clendon 
(1790)3 Swanst 150n: 26 Digest (Rep!) 122; Gee v Liddell (1913)2 Ch 62: 
82 LJ Ch 370: 108 LT 913: 26 Digest (Rep!) 122]. And so, too, is a surety, 
though bound only by a personal covenant, if he has paid any part of the 
mortgage debt— Gedye v Matson (1858)25 Beav 310: 26 Digest (Repl) 120; 
disting. Newton v Earl of Egmont (1831)4 Sim 574: 35 Digest (Repl) 122. 
in England a partner, who is entitled to a right of pre-emption, is anecessary 
party to a suit for foreclosure — Redmayne v Forster 1866 LR 2 Eq 467: 35 
LJ Ch 847: 35 Digest (Repl) 630; see also Lindley on Partnership, p. 502. 


Where there are numerous defendants, one of them may defend a suit 
for foreclosure on behalf of the rest. But in every case in which a person 
is sued in a representative character, care should be taken to obtain an 
order permitting him to defend the action in that character, a precaution 
which is generally neglected in India. Order 1, rule 8(1) of the Code of Civil 
Procedure provides: ‘Where there are numerous persons having the same 
interest in one suit, one or more of such persons may, with the permission 
of the court, sue or be sued or may defend, in such suit, on behalf of or 
for the benefit of all persons so interested. But the court shall in such case 
give, at the plaintiff's expense, notice of the institution of the suit to all such 
persons either by personal service or, where from the number of persons 
or any other cause such service is not reasonably practicable, by public 
advertisement as the court in each case may direct.’ 


This provision is similar to Order 16, rule 9 of the Rules of the Supreme 
Court in England, and will probably be construed in the same way, i.e. 
Strictly, if not narrowly. It will be enough to give you one example of the 
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caution with which it is administered by English judges. In Griffith v Pound 
[(1889)45 Ch D 553, 567, 568: 59 LJ Ch 522: 35 Digest (Repl) 486], where 
an action was brought to foreclose six properties, and the equity of 
redemption in one property was subject to debentures, it was held that an 
order allowing two of the debenture holders to defend a foreclosure action 
on behalf of all, did not dispense with the presence of the others. 


This is perhaps a convenient place to point out that on a well-known 
principle, not confined to actions on securities, mere contingent interests 
need not be represented. Thus, in England, where the equity of redemption 
has been the subject of settlement, the first tenant in tail in being — and 
if there is no tenant in tail in being, the first person entitled to the inheritance, 
and, if there is no such person, then the tenant for life sufficiently represents 
the inheritance— Sutton v Stone (1740)2 Atk 101; Yates v Hambly (1741)2 
Atk 237: 8(2) Digest (Reissue) 547; Reynoldson v Perkins (1769)2 Amb! 
564: 35 Digest (Repl) 657; Giffard v Hort (1804)1 Sch & Lef 386, 408; Gore 
v Stacpoole (1813)1 Dow 18, 31 (HL): 35 Digest (Repl) 635; Cholmondeley 
v Clinton (1820)2 J&W 1313; Cockburn v Thompson (1809) 16 Ves 321, 326. 
‘The first tenant in tail’, says Lord Camden, ‘is sufficient; he sustains the 
interests of everybody: those in remainder are considered ciphers’— 
Reynoldson v Perkins (1769)2 Amb! 564: 35 Digest (Repl) 657; see also 
the reporter's note to the case. But the inheritance will not be sufficiently 
represented by a person whose estate is precarious, as, for instance, by 
an owner in fee whose estate is subject to be defeated by a shifting use, 
conditional limitation, or executory devise—Goodess v Williams (1843)2 
Y&C Ch R 595. 


Reasoning from analogy, a Hindu widow in India would seem to be 
entitled to represent the estate in an action by the mortgagee upon a 
mortgage made by the husband. But where the mortgage is made by the 
widow herself, the reversioners ought to be added as parties, if the 
mortgagee wants to bind the husband's estate—Nugender v Kamini 
(1867)11 MIA 241: 8 WR 17 (PC); Mohima v Ram (1875)15 BLR 142: 23 
WR 174; cf. Gopey v Sebun (1817) East’s Notes No. 64, Morley’s Digest 
105. See also the cases cited in Lal v Gumti (1871)8 Bom HC Rep ocj 140. 
And see Srinath v Hari(1899)3 CWN 637, where the law is clearly explained 
by Jenkins, J. And similarly in cases governed by the Mitakshara in respect 
of a mortgage of ancestral property, the father alone cannot be a party 
without bringing in his sons—Badri v Madan ILR (1893)15 All 75, 82; 
Bhawani v Kalhu ILR (1895)17 All 537; Suraj v Golab ILR (1901)28 Cal 517; 
Kanhaia v Raj ILR (1902)24 All 211; Ram Prosad v Man Monan ILR 
(1908)30 All 256; but see Hori v Munman ILR (1912)34 All 549, where the 
family was held to be sufficiently represented by the managing members; 
Sheo v Jaddo (1914)41 IA 216: ILR 36 All 383; Rama v Virasami ILR 
(1898)21 Mad 222; Palani v Rangayya ILR (1898)22 Mad 207; cf. Ponnappa 
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v Pappuvoyyaangar ILR (1885)9 Mad 343. Disting. Dharam v Angan ILR 
(1897)21 All 301. But the sons cannot get rid of a decree against the father 
without proving that the mortgagee when he brought his suit had notice of 
their existence — Ram v Lachman ILR (1899)21 All 193; Ram Avtar v 
Nursingh (1904)3 Cal LJ 12; ct. Ram Taran v Rameswar (1907)11 CWN 
1078; 6 Cal LJ 719. A fresh action may be brought against the sons - 
Dharam v Angan ILR (1899)21 All 301; Ran v Sobha ILR (1907)29 All 544; 
Jaleshur v Aurat (1913)11 All LJ 402; cf. Jasran v Sher ILR (1902)25 All 
162. But the point is not altogether free from doubt, and it is impossible to 
extract any consistent principle from the cases on the subject. The general 
rule is that no person can be affected by a decree in a suit in which he is 
not represented; but exceptions have been engrafted on it from time to time 
by calling in the principle of substantial or virtual representation, which have 
had the effect of "well night eating up the rule'. No doubt these exceptions 
have been introduced solely from a desire to do substantial justice. But they 
have unfortunately converted Indian court into happy hunting grounds for 
the ‘prowling assignee and the trafficker in doubtful litigation. — See among 
other cases, Assamathim v Luchmiput ILR (1878)4 Cal 142; Parsid v 
Hanooman ILR (1880)5 Cal 845; Abdoollah v Abdoollah ILR (1880)5 Bom 
8; Jathanaik v Venkatapa ILR (1880)5 Bom 14; Gansavont v Narayan ILR 
(1883)7 Bom 467; Padmakar v Mahadev ILR (1885)10 Bom 21; Akoba v 
Sakharam ILR (1885)9 Bom 429; Daulat v Mehr (1887)14 IA 187: ILR 15 
Cal 70; Davalava v Bhimaji ILR (1895)20 Bom 338; Deoji v Shambhu ILR 
(1899)24 Bom 135; Sheo v Jaddo(1914)41 IA 216: ILR 36 All 383: Virchand 
v Kondu ILR (1915)39 Bom 729. See also the cases cited in the last para 
note decided under the Transfer of Property Act. In some of these cases 
the guestion of proper representation of infants was also involved. 


4. Rule relating to parties 


(1) Proper party v Necessary party.—in equity pleadings we some- 
times hear of a necessary party, as distinguished from a proper party, to 
an action upon a mortgage. It is said that the owner of the equity of 
redemption only is a necessary party as his presence alone is essential 
to the progress of the suit. All other persons, as subseguent mortgagees, 
for instance, though their interests may be more valuable than the remaining 
interest of the mortgagor in the eguity of redemption, are only proper 
parties, and a decree may therefore, it has been suggested, be rightly made 
in their absence, though such decree cannot affect their right of redemp- 
tion— Bishop of Winchester v Beavor (1797)3 Ves 314; Faulkner v Daniel 
(1843)3 Hare 199, 212; sub nom. 8 Jur. 29: 35 Digest (Repl) 419; see also 
Calvert on Parties, p. 186; Story’s Equity Pleadings, § 193; Pomeroy on 
Remedies, § 330; Jones, § 1394. 


But the language of Order 34, rule 1 is imperative and all subsequent 
incumbrancers are therefore necessary parties. Besides, the Code of Civil 
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Procedure does not distinguish between a ‘proper and a ‘necessary’ party, 
a distinction which seems to have puzzled Justice Wills, who is reported 
to have said in one case, that a person cannot be a proper party without 
being also a necessary party, though, added the learned judge in a slightly 
ironical vein, there may be difference under the Chancery practice— 
Massey v Heynes & Co. (1888)21 QBD 330. 


It is, however, open to question whether in its solicitude to settle finally 
the rights of all persons interested in suits relating to securities, the 
legislature has not gone too far. It may be true, as Lord Hardwicke says, 
the court will not 'do a vain thing, that is, decree an account between the 
parties which may be opened hereafter by other parties, for that would be 
endless’ [Howes v Wadham (1744) Ridg Rep temp Hardw 199; cf. Farmar 
v Curtis (1829)2 Sim 466: 35 Digest (Repl) 420; cf. Hobart v Abbot(1731)2 
P Wms 643: 35 Digest (Repl) 633; Fell v Brown (1787)2 Bro Ch 276, 278: 
35 Digest (Rep!) 419; Adams v St. Leger(1810)1 Ball 8 B 181; disting. Palk 
v Clinton (1806)12 Ves 48: 35 Digest (Repl) 411, where the mortgagee was 
in possession; cf. Vithal v Karsan (1868)5 Bom HC ocj 76. But in Bishop 
of Winchester v Beavor [(1797)3 Ves 314, 317], Lord Alvanley, while 
admitting that it was the common practice to make all incumbrancers 
parties, remarked: ‘| hope the court is not bound to insist upon all 
incumbrancers being parties.’ And this seems to be also the opinion of many 
distinguished text writers—Story’s Equity Pleadings, § 193; Calvert on 
Parties, pp. 128-138. But the right of an incumbrancer to redeem will not 
be affected by any decree made in his absence. 


(2) Effect of non-joinder.— ‘When a party in interest’, says Jones, other 
than the owner of the equity of redemption, is not made a party to the bill, 
the foreclosure is not generally for this reason wholly void. It is effectual as 
against those persons interested in the equity who are made parties. The 
sale vests the estate in the purchaser subject to redemption by the person 
interested in it who was not made a party to the proceedings. His only 
remedy, however, is to redeem. He cannot maintain ejectment against the 
purchaser. He cannot have the sale set aside by intervening by petition in 
the foreclosure suit. His only right is the right of redemption. The sale, though 
it fails to be effectual in every other respect, operates as an assignment of 
the mortgage and all the mortgagee's rights to the purchaser, who may 
proceed de novo to foreclose’ —Jones, § 1395. 


if all necessary parties to the action are not before the court the objection 
ought to be taken at once—Order 1, rule 13, Code of Civil Procedure. But 
even if no such objection is taken and the fact only comes out in the course 
of the hearing, the plaintiff will not be permitted to proceed. He may, 
however, have leave to amend, which will be granted as to course [such 
leave may apparently be given in England at any time before the final decree 
has been drawn up — Keith v Butcher (1884)25 Ch D 750; cf. Campbell v 
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Holyland (1877)7 Ch D 166. See also Hari v Veliat ILR (1903)30 Cal 755]; 
for non-joinder at the present day is not certainly a fatal defect, though some 
judgments of the Allahabad High Court might lead one to think that courts 
of justice existed only for the sake of discipline and not for the sake of 
determining the matters in controversy between the parties—Order 1, rule 
9 of the Code of Civil Procedure, which supplies an obvious omission in 
section 31 of the Code of Civil Procedure, 1882. See Shahasaheb \ 
Sadashiv ILR (1918)43 Bom 575, where some of the heirs of a deceased 
mortgagor were not impleaded. 


In an English case, where an action had been dismissed on the ground 
of non-joinder, Lord Justice Bowen observed [Van Gelder v Sowerby 
(1890)44 Ch D 374, 394 (CA): 59 LJ Ch 583:6 TLR 338: 63 LT 132: 35 Digest 
(Repl) 392; cf. Jamuna v Gunga ILR (1892)19 Cal 401, 411; Subban v 
Arunachallam ILR (1892)15 Mad 487; Sorabji v RattonjiILR (1898)22 Bom 
1870; and see Order 1, rule 10(2), Code of Civil Procedure; but see Saligram 
v Harcharan ILR (1890)12 All 548; Matadin v Kazim ILR (1891)13 All 432: 
Bhawani v Kallu ILR (1895)17 All 537; Ghulam v Mustakim ILR (1895)18 
All 109, where the objection seems to have been taken for the first time in 
appeal. Cf. Kundan v Fagir ILR (1904)27 All 75]: 'As | understand, what 
Mr. Justice Kekewich intended to lay down is this. He thought that a 
mortgagee was a necessary co-plaintiff, or, at all events must be made a 
defendant in the suit. | am not so clear ..s my learned brothers are that he 
took the first line alone: if he did, then we entirely disagree with him; but 
from the order which he made it strikes me that he thought the adding the 
mortgagees as defendants was a possible way of curing the defect. But if 
he thought that the defect could be cured by adding the mortgagee as a 
defendant, | then am strongly of opinion that it was his bounden duty to add 
him under Order XVI, rule 11: for it is of the essence of the procedure since 
the Judicature Act to take care than an action shall not be defeated by the 
non-joinder of right parties; and if the judge sees that a mortgagee’s 
presence is necessary for the purpose of doing justice, he ought not to allow 
the action to be defeated, but to order him to be made a defendant. That 
is my view; and Mr. Justice Kekewich, in my opinion, was wrong in the first 
instance in this view of the law of this court, and wrong also in the second 
instance in not ordering the mortgagees to be made defendants if he 
thought, as it strikes me he may have thought, that the defect could be cured 
by making them defendants’—see Order 1, rule 9, Code of Civil Procedure. 


(3) Progress of foreclosure action.—it is now time to detail the 
progress of a foreclosure action from its institution to the end. 


To begin with the pleadings. The plaint must show that the plaintiff is 
entitled to maintain the action [in England a mortgagee may bring an action 
for foreclosure notwithstanding a decree for redemption; but he cannot do 
so here — Grugeon v Gerrard (1840)4 Y&C Ex 119: 35 Digest (Repl) 292; 
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see also Jones, § 1450; but see section 67, Transfer of Property Act]; and 
if the plaintiff is not the original mortgagee, his right to do so, by virtue of 
an assignment, bequest or otherwise, must be set forth with reasonable 
certainty. But owing to the privity existing between the mortgagee and the 
mortgagor, it is not necessary to state the title of the plaintiff fully where 
he does not claim a derivative right—Daniell, p. 353. The plaint should also 
show that the defendant is interested in the subject-matter of the suit. But 
itis sufficient to allege in an action for foreclosure that a person who is made 
a defendant has or claims to have an interest in the mortgaged property, 
it being by no means necessary to describe in detail the interest which each 
defendant has or claims to have in it. And a person may properly be joined 
as a defendant on the allegation that he has or claims to have some interest, 
of the nature of which the plaintiff is ignorant and which he desires that the 
defendant may be compelled to disclose—Jones, § 1474. For a short form 
of plaint, see No. 45, Sch. |, App. A, Code of Civil Procedure. 


The terms and conditions of the mortgage deed should also be set out, 
which may be done by proper recitals in the plaint itself or by annexing a 
copy of the instrument and making it a part of the plaint. Where there is no 
such deed, the circumstances which show that a mortgage or charge exists 
on the premises or was intended to be created should be distinctly 
alleged—Daniell, p. 1144. 


If the mortgagee intends to set up a claim for improvements or 
substantial repairs, the material facts in support of the claim should also 
be stated in the plaint [Sandon v Hooper (1843)6 Beav 246: 12 LJ Ch 309, 
affd. (1844)14 LJ Ch 120: 35 Digest (Repl) 729; Daniell, p. 1145], as it is 
not a matter of course to direct an enquiry whether any money has been 
laid out for such purposes, unless the fact is both alleged and proved by 
the mortgagee—Sandon v Hooper (1843)6 Beav 246: 12 LJ Ch 309, affd. 
(1844)14 LJ Ch 120: 35 Digest (Repl) 729; Tipton Green Colliery Co. v 
Tipton Moat Colliery Co. (1877)7 Ch D 192: 47 LJ Ch 152: 35 Digest (Repl) 
729; Shepard v Jones (1882)21 Ch D 469 (CA): 47 LT 604: 31 WR 308: 
35 Digest (Rep!) 726. But any sums of moneys which may be claimed as 
‘just allowances’ will be allowed to the mortgagee in taking the accounts, 
although there may be no specific claim for such moneys in the plaint, nor 
any express provision concerning them in the order directing the accounts 
to be taken—Daniell, p. 1145; Seton, 1976-1978. As to what are just 
allowances, see Wilkes v Saunion (1877)7 Ch D 188: 47 LJ Ch 150: 42 
Digest (Repl) 649; Tipton Green Colliery Co. v Tipton Moat Colliery Co. 
(1877)7 Ch D 192: 47 LJ Ch 152: 35 Digest (Repl) 729; disting. Ress v 
Metropolitan etc. Works (1880)14 Ch D 372. 

The relief which is sought should be fully and clearly stated though under 


the general prayer the court may grant relief not specifically asked for. In 
America, additional relief may be had with respect to debts accrued due 
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since the institution of the suit — Jones, § 1478. But a plaintiff cannot obtain 
under a general prayer for further relief, any relief inconsistent with that 
which is expressly asked for, as such prayer must always be limited by the 
facts which are alleged and the relief which is expressly claimed— Cargill 
v Bower (1878)10 Ch D 502. 


When an order for personal payment is claimed, the plaint must also set 
out the mortgagor's covenant for payment or allege an implied promise to 
pay—-Faithful! v Woodley (1889)43 Ch D 287; Jones, 8 1477. It is, however, 
not absolutely necessary though it may be prudent for the mortgagee to 
join aclaim for possession with a prayer for foreclosure—see Order 34, rule 
3(2), Code of Civil Procedure. In England before the new rule, R.S.C., Order 
18, rule 2, delivery of possession was not an essential part of a decree for 
foreclosure — Wood v Whether (1882)22 Ch D 281: 52 LJ Ch 144: 47 LT 
440: 35 Digest (Repl) 661; Keith v Day (1883)39 Ch D 452 (CA): 58 LJ Ch 
118: 60 LT 126: 35 Digest (Rep!) 643; Withali v Nixon (1885)28 Ch D 413: 
54 LJ Ch 616: 35 Digest (Repl) 661; cf. Order 2, rule 4, Code of Civil 
Procedure. 


If a person has two mortgages on the same property, he cannot foreclose 
only one of them and then sue the mortgagor upon the covenant in the other 
mortgage. In other words, a mortgagee cannot foreclose so as to vest the 
property absolutely in himself without treating the whole of the debt secured 
on it as satisfied or reopening the foreclosure—Bapu v Ramji ILR (1886)11 
Bom 112; Kali v Kamini ILR (1878)4 Cal 475: 3 CLR 184, reversed in appeal 
but on a different point. 


So, if the mortgagee sells the entire estate for the purpose of realising 
one of the debts, it will, generally speaking, operate as an absolute release 
of the security —Laxman v Mathurabai ILR (1913)38 Bom 369; Atab v Arif 
(1914)19 Cal LJ 590. But if he sells only a part, he can follow the residue 
for the satisfaction of any other secured debt to him. But to agree that 
because he cannot sell the entire estate without releasing his security, a 
mortgagee, who has two or more mortgages upon the same premises, is 
in every case bound to include them in one suit is an obvious non seguitur. 
‘When the debt is payable by instalments, says Jones, ‘an action to 
foreclose may be brought when the first instalment falls due and is not paid. 
If the mortgage secures the payment of several notes, it may be foreclosed 
upon the non-payment when due of any of them. Foreclosure may be had 
for any part of the mortgage debt, whether principal or interest, due at the 
time and no more'—Jones, 8 1459. In America a foreclosure, as distin- 
guished from a strict foreclosure, means realisation of the security by a sale 
of the mortgaged premises and not a foreclosure in the English sense. In 
such cases, the mortgagee sells only a sufficient part of the mortgaged 
premises; though if the property cannot be conveniently divided, the whole 
may be sold, and if there is a balance after paying the amount due, it is paid 
into court and invested for the benefit of the mortgagee—Jones, § 1459. 
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This is a very simple and intelligible rule. But it is not easy to deduce 
any consistent principle from the cases in the Indian reports—see Moro v 
Balaji ILR (1888)13 Bom 45; Ballam v Amar ILR (1890)12 All 537; Sundar 
v Bholu ILA (1898)20 All 322; Dorasami v Venkata ILR (1901)25 Mad 108; 
Bhagwan v Bhawani ILR (1903)26 All 14; Keshavram v Ranchhod ILR 
(1905)30 Bom 156; Nattu v Ananga ILR (1907)30 Mad 353: 17 MLJ 301; 
Gobind v HarihurILR (1910)38 Cal 60: 14 CWN 1053; Laxman v Mathurabai 
ILR(1913)38 Bom 369; Dhondo v BhikajilLR (1914)39 Bom 138; Subramania 
v Balasubramania ILA (1915)38 Mad 927; Atab v Arif(1914)19 Cal LJ 590; 
cf. Kesar v Kashi ILR (1915)37 All 634; disting. Hari v Kusum ILR (1910)37 
Cal 589. See also Srigopal v Pirthi (1902)29 IA 118: ILR 24 All 429. 


(4) Mortgages different. —A more complicated question arises where 
all the mortgages are not of the same character. Thus, let us suppose one 
of the mortgages to be a simple mortgage and the other either a mortgage 
by conditional sale or a usufructuary mortgage. Is the mortgagee bound 
to include all the securities in one suit? On this question again we are 
hampered by authorities which are not always appreciated at their true 
value. The problem is perhaps not absolutely insoluble; but the solution 
cannot be found in the Indian law reports. In Allahabad where the land is 
subject both to a simple and a usufructuary mortgage, the mortgagee, it 
seems, Cannot sue either in respect of the simple mortgage subject to the 
usufructuary mortgage, or in respect of both the simple and the usufruc- 
tuary mortgage—Bhagwan v Bhawani ILR (1903)26 All 14. In Madras the 
lot of the mortgagee, however, is not quite so hard; though it is impossible 
to reconcile all the cases in the Madras reports. Thus, while Rengasami 
v Subbaroya [ILR (1907)30 Mad 408; cf. Nattu v Ananga ILR (1907)30 Mad 
353: 17 MLJ 301] lays down that the mortgagee must include both the 
usufructuary and the simple mortgage in one suit, Radhakrishna v Muthu 
[ILR (1908)31 Mad 530] shown that there is nothing to prevent a simple 
mortgagee from realising his security subject to a usufructuary mortgage 
in his favour. It would have been difficult even for Thomas Aquinas to find 
out any distinction between these two cases. 


The case of Kamta Prosad v Saiyed Ahmad [ILR (1909)31 All 373] is 
also a warning to a mortgagee who has two or more mortgages on the same 
property, if he seeks to avail himself of Order 34, rule 6 of the Code of Civil 
Procedure which, it should be remembered, can be called into play only 
when the mortgaged property is actually sold under a decree for sale. 


Speaking of the Married Women's Property Act, 1882, the Master of the 
Rolls is reported to have said: 'It would not be right to suppose that the 
legislature when they passed this Act did not understand it, but ungues- 
tionably its construction by the courts presents the most serious difficulties.’ 
The same thing may be said of the Transfer of Property Act, and the crowd 
of cases ‘crossing and cuffing one another affords good cover for a 
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mortgagor when he is sued by the mortgagee for foreclosure or sale—see 
an article on the remedies of mortgagor and mortgagee when the same 
person holds two mortgages over the same property—20 MLJ 168; see a/so 
19 MLJ 433. 

Though it is an elementary rule in English equity jurisprudence that the 
mortgagee is entitled to pursue all his remedies concurrently, he may be 
sometimes restrained from doing so either under the inherent jurisdiction 
of the court or on equitable grounds—Fisher, §§ 727, 729. But the court 
will not stay an action of ejectment brought by the mortgagee merely 
because a suit is pending to administer the estate of which the mortgaged 
premises formed part — Crowle v Hussel(1878)4 CPD 186 (CA): 39 LT 320: 
48 LJ OB 76: (1878)27 WR 84: 35 Digest (Repl) 468; cf. Kristo v Bam ILR 
(1881)7 Cal 733. Under the Code of New York and the Codes of some other 
States of the U.S.A. following it, proceedings in an action at law are 
suspended by a foreclosure suit; and if judgment has been obtained at law, 
the remedy upon that must be first exhausted—Jones, § 1510. Thus, if the 
mortgagee deals with the mortgaged estate in such a manner that he 
cannot restore it on full payment, he will not be entitled to recover on the 
covenant, as, for instance, if he concurs with the purchaser of the equity 
of redemption in selling the estate and allows him to receive the purchase 
money—Falmer v Hendrie (1860)28 Beav 341: 35 Digest (Repl) 550; cf. 
Schoole v Sall (1803)1 Sch & Lef 176: 35 Digest (Repl) 610; Lockhart v 
Hardy (1846)9 Beav 349: 15 LJ Ch 347: 35 Digest (Repl) 550; Waiker v 
Jones 1866 LR 1 PC 50: 35 LJ PC 30: 14 LT 686: 35 Digest (Repl) 607; 
see also Langton v Waite (1869)4 Ch App 402: 20 LT 337: 9 Digest 
(Reissue) 434; cf. Mackinnon v Gunnes (1866)1 Ind Jur 370. The court may 
also stay proceedings under the authority of certain statutes which have 
been passed from time to time. See, for instance, sec. 85 of the English 
Companies Act, 1862, and compare sec. 169 of the Indian Companies Act. 
In the winding-up of a company under Act VI of 1882, secured creditors 
could only prove for the balance of their debts after deducting the value of 
their security—Mussoorie Bank Ltd. v Himalaya Bank Ltd. ILR (1893)16 All 
53. See also sec. 229 of Act VII of 1913. 


If the plaintiff claims priority for his mortgage over incumbrances 
antecedent to his, the grounds on which it is claimed should, as already 
stated, be distinctly set forth. So also, when he seeks to subject to his 
mortgage a title subsequently acquired by the mortgagor, or any accretion 
to the mortgaged premises, the fact should be set forth in the plaint, so that 
it may be expressly covered by the decree. 


(c) Matters in Defence 


Passing from the plaint to the written statement, it may be said that the 
mortgagor must in his defence set out all facts and state and all documents 
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of title on which he relies—Sutcliffe v James (1878)27 WR 750. Thus, if he 
seeks to charge the mortgagee with losses incurred through improper 
management or acts of waste, or other acts by which the value of the 
mortgaged premises has been impaired, the material facts on which he 
relies as Suporting such charge should be alleged in his defence—Daniell, 
p. 1145. He must also plead or bring to the attention of the court any special 
circumstance or fact affecting the amount due from him to the mortgagee, 
and if he fails to do so, he cannot afterwards raise it on taking the accounts, 
which is generally a mere mechanical operation— Sanguinetti v Stuckey's 
Banking Co. (1896)1 Ch 502 (CA): 65 LJ Ch 340: 44 WR 308: 74 LT 269: 
35 Digest (Repl) 648. 


The mortgagor himself cannot, as a rule, deny his own title; nor can his 
legal representative, if made a party to the suit in such character, set up 
a paramount title in himself—Liladhar v Chatturbhuj ILR (1889)21 All 277; 
Sanwal v Bismillah ILR (1897)19 All 480; Hira v Parmesar ILR (1899)21 
All 356; Aikikunnissa v Roop ILR (1897)25 Cal 133, which show that a sale 
cannot be resisted by the heir of the mortgagor, who has been substituted 
in the place of the original mortgagor, on the ground that the mortgaged 
property belonged to himself; disting. Ram v Runjit ILR (1899)27 Cal 242, 
257; though it is difficult to see how the heir could be bound by a sale, under 
sec. 244 of the Code of Civil Procedure, 1882, if he could not have 
successfully resisted it. A paramount title however may, under special 
circumstances, be reserved in the decree — Seton, pp. 1901-2. 


In every action for foreclosure, an account must be taken of the principal 
and interest due on the security [Order 34, rule 2, Code of Civil Procedure], 
and where the pleadings raise questions regarding charges and expenses 
incurred by the mortgagee which he is entitled to add to his mortgage, the 
mortgagee will also be entitled to an enquiry what, if anything is due to him 
on account of such expenses. It should be noticed that the court may appoint 
a receiver at the instance of a mortgagee whether the action is for 
foreclosure or sale, if there is reason to suspect that the security is 
insufficient or if the interest is in arrear — Jaikisson v Zenabai ILR (1890)14 
Bom 431; Ghanashyam v Gobinda (1902)7 CWN 452; Eastern Mortgage 
etc. Co. v Rakea (1912)16 CWN 997. And if the security is in jeopardy, the 
court will appoint not only a receiver but also a manager of the mortgagor's 
business — Victoria etc., in re, Smith v Wilkinson (1897)1 Ch 158. But no 
receiver will be appointed after a judgment absolute for foreclosure, though 
the conveyance of the property to the plaintiff remains to be settled— Wills 
v Luff (1888)38 Ch D 197; cf. Order 40, rule 1, Code of Civil Procedure. On 
the other hand, If the mortgagor charges the mortgagee with improperly 
dealing with the mortgaged property, the mortgagor will be entitled to an 
account of the damages, if any, sustained by him. For instance, if the 
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mortgaged premises have been deteriorated by the wilful default of the 
mortgagee-in-possession, the mortgagor will be entitled to an account of 
the deteriorations [Batchelor v Middleton (1848)6 Hare 75, 85:8 LT OS 513 
32 Digest (Repl) 556; Seton, 1960]; and if the mortgagee has been in 
possession, an account will also be taken of the rents and profits realised 
or which, but for his wilful default, might have been realised by him. 


it may be noticed here that the rule, that the mortgagee may be debited 
in taking the accounts with any loss sustained by the mortgagor by reason 
of his wrongful conduct, extends to the corpus where the mortgaged 
property has been sold— Mayer v Murray (1878)8 Ch D 424: 47 LJ Ch 605: 
35 Digest (Repl) 723. 

Thus, where, owing to misdescription, the vendee declined to complete 
the sale made by a mortgagee under his statutory powers, and the sale 
was afterwards completed, compensation being allowed, it was held that, 
as against a second mortgagee, the first mortgagee was liable for the 
mistake, and must be charged in taking the accounts with such loss as was 
occasioned by the misstatement— Tomlin v Luce (1889)43 Ch D 191 (CA): 
59 LJ Ch 164: 62 LT 18: 6 TLR 103: 35 Digest (Repl) 576. 


(d) Form of Judgment 


The ordinary form of judgment in an action for foreclosure provides that, 
on the mortgagor paying into court within six months the amount certified 
to be due, the mortgagee shall transfer the mortgaged property to the 
mortgagor free from incumbrances, and deliver up to him all deeds and 
writings in his custody or power relating thereto, and shall, if necessary, put 
the defendant in possession of the property; but that, in default of payment 
within the specified time, the mortgagor shall be foreclosed from his equity 
of redemption—Order 34, rule 2, Code of Civil Procedure; Seton, 1895, et 
seq. In a case in which a co-mortgagee entitled to a specific portion of the 
mortgage money had refused to join in the action, the decree was in the 
following form: It is ordered that the Master do take an account of what is 
due to the plaintiff for principal, interest and costs, in respect of the sum 
of £ 1,500; part of the sum of £ 2,500 on the mortgage security in the 
pleadings mentioned, and it is ordered, etc., do take an account of what 
is due to the defendant David Clare (the co-mortgagee) for principal, 
interest, and his costs of the suit, in respect of the sum of £ 1,000, the 
remaining part of the said £ 2,500, on the mortgage, etc., do tax the plaintiff 
and defendant David Clare their costs of this suit; and it is ordered that the 
costs which the plaintiff shall pay to W. Llewelyn and D.J. Edwards be added 
to his costs, and the Master to certify the amount; and, upon defendants, 
D. H. James, W. Simons, and W.B. Cooper (the mortgagors) or any of them, 
etc., paying what shall be reported due to him for principal, interest and 
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costs, and also the costs which the plaintiff shall so pay to the defendants 
W. Llewelyn and D.J. Edwards as aforesaid, and to the said defendant David 
Clare what shall be reported due to him for principal, interest and costs, 
within six months after the Master shall have made his report, at such time, 
etc., the plaintiff and David Clare to reconvey, etc. But in default of the said 
defendants, or any of them paying unto plaintiff what, etc., and to the 
defendant Clare what, etc., by the time, etc., the defendants to be fore- 
closed, etc.—Davenport v James (1847)7 Hare 249: 12 Jur 827: 35 Digest 
(Repl) 623; Sakhiudain v Sonaulla (1918)27 Cal LJ 453: 22 CWN 641; cf. 
Atchamma v Subba (1905)15 MW 496; disting. Sri v Buldeo 1862 SD NWP 
225; Indrojeet v Brij (1865)3 WR 130; Khadir v Rama (1892)3 MLJ 176. In 
the case of an eguitable mortgage, the judgment is slightly different in form; 
for it not only directs that, in default of payment, the defendant will be 
foreclosed, and the mortgaged property discharged from all eguity of 
redemption, but also that there shall be a conveyance from the defendant 
to the plaintiff —Less v Fisher (1882)22 Ch D 283 (CA): 35 Digest (Repl) 
656; Mellor v Porter (1883)25 Ch D 158. But, of course, no such decree . 
can be made where the eguitable mortgagee is entitled only to call for a 

sale—Sri v Goda ILR (1897)24 Cal 348. 


In the case of derivative mortgage, an account is taken first of what is 
due to the original mortgagee and next of what is due to the sub-mortgagee. 
The judgment then directs that upon payment of the latter amount to the 
sub-mortgagee not exceeding the sum due to the original mortgagee and 
of the residue, if any, of what is due to the original mortgagee, both of them 
shall reconvey. In default of payment, the original mortgagor is foreclosed 
and the sub-mortgagee is ordered to reconvey to the original mortgagee 
on payment by the latter of what is due to the sub-mortgagee together with 
subsequent interest and costs. In default of payment, the original mort- 
gagee is foreclosed—Seton, p. 2078; Fisher, 8 1945; for another from which 
is perhaps less complete except in an action for redemption, see Stephenson 
v Green 1801 Seton 2080; cf. Gokul v Debi ILA (1906)28 All 638. 


Where one person has mortgaged his estate as a surety for another, 
the decree directs that, in the event of the money being paid by the principal 
debtor, the estates shall be conveyed to their respective owners. But if the 
money is paid by the surety, both the estates are conveyed to him, the 
principal debtor being of course at liberty to redeem his own estate from 
the surety. If neither principal nor surety redeems the mortgage, both their 
estates are foreclosed—Seton, p. 2157; Beckett v Micklethwaite ILR 
(1821)6 Mad 199; cf. Aldworth v Robinson (1840)2 Beav 287: 35 Digest 
(Repl) 483. 

The time allowed for payment in an action for foreclosure is six months 
from the date of the certificate, or, when the account is taken by the judge 
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himself, from the date on which the amount due on the mortgage is 
determined by the court. And it seems that this period will be allowed, even 
where the mortgage debt carries no interest—Mellor v Woods (1836)1 Keen 
16. Where an order for foreclosure has been made in the common form and 
is followed by a certificate also in the common form, the mortgagor cannot 
redeem before the last day allowed to him on payment only of the principal 
money with the interest up to the time of payment and costs — Hill v 
Rowlands (1897)2 Ch 361 (CA): 66 LJ Ch 689: 77 LT 34: 35 Digest (Repl) 
418; but see Chotoolall v Miller (1880)7 CLR 267; disting. Nazir v Mehidi 
(1880)7 CLR 206; Administrator-General, Bengal v Ahmed ILR (1882)9 Cal 
33. Cf. Order 34, rule 3, Code of Civil Procedure. The court may also from 
time to time postpone the day fixed for payment and thus enlarge the time 
for redemption at its discretion [Order 34, rule 3, Code of Civil Procedure}, 
even though the day appointed for payment has been suffered to pass 
[Seton on Decrees, Ch. XLVII, section 4, p. 1984; cf. Nandram v Babaji ILR 
(1897)22 Bom 771], and good cause for the delay is shown only at the 
hearing of a special application by the mortgagee to make the foreclosure 
absolute Clay, in re(1745)9 Sim 317n; Lee v Heath (1747)9 Sim 306, 307n: 
9 LJ Ch 117: 35 Digest (Repl) 663; Constable v Howick (1858)5 Jur (NS) 
331; Press v Coke (1871)6 Ch App 645: 35 Digest (Rep!) 665. In England 
even a decree absolute for foreclosure may be reopened at any time for 
good cause though the property in the meantime may have changed 
hands— Campbell v Holyland (1877)7 Ch D 166: 38 LT 128: 47 LJ Ch 145: 
26 WR 160: 35 Digest (Repl) 639. But in India such decree can only be re- 
opened under the provisions of the Code of Civil Procedure relating to 
applications for review. But the mortgagor will not be entitled to redeem as 
of course, simply because no decree absolute has been actually made 
before the money is tendered. This seems to be established practice in 
England and was reproduced in the Transfer of Property Act— Faulkner v 
Bolton (1835)7 Sim 319: 4 LJ Ch 81: 35 Digest (Repl) 423; Stuart v Worrall 
(1785)1 Bro CC 581: 35 Digest (Repl) 423; disting. Jones v Creswicke 
(1839)9 Sim 304; 9 LJ Ch 113, on app. (1841)5 Jur 763: 35 Digest (Repl) 
663. And see sec. 87, Transfer of Property Act; cf. Order 34, rule 3, Code 
of Civil Procedure. But the Indian High Courts are divided in opinion on the 
question, and the Allahabad High Court is divided against itself—Cf. 
Elayadath v Krishnan ILR (1889)13 Mad 267; Vallabha v Vedopuratti ILR 
(1895)19 Mad 40: 5 MLJ 282: Ram v Tulsa ILR (1896)19 All 180; with Poresh 
v Ram ILR (1889)16 Cal 246; Ajudhia v Baldeo ILR (1894)21 Cal 818, 824; 
Tara v Bhobodeb ILR (1895)22 Cal 931; Ashruf v Netlal ILR (1896)23 Cal 
682, 685; Raham v Ghasita ILR (1898)20 All 375; Nehali v Mittersen ILR 
(1898)20 All 446; Pardas v Dwarka (1910)7 All LJ 953; disting. Narayana 


_ v Papayya ILR (1898)22 Mad 133, where the order absolute was made 


puibeuinotice to the mortgagor. See Rama v BhagchandiLR (1914)39 Bom 
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41: 16 Bom LR 687, where it was held that a suit for redemption may be 
brought by the mortgagor in the absence of a decree absolute. But see 
Ranga v Narayana ILR (1915)39 Mad 896. But a decree for sale stands 
upon a different footing—Kanara v Govinda ILR (1892)16 Mad 214; see 
also Somesh v Ram ILR (1900)27 Cal 705; Sita v Madho ILR (1901)24 All 
44; Debi v Jaikaran ILR (1902)24 All 479; Saligram v Maradan ILR (1903)25 
All 231; Adipuranam v Gopalasami ILR (1907)31 Mad 354; disting. Mahant 
v IshwarILR (1888)13 Bom 106; Subbona v Krishna ILR (1891)15 Bom 644; 
Chennaya v Malkapa ILR (1895)20 Bom 279, which only lay down that the 
court cannot enlarge the time fixed by a decree not made under the Transfer 
of Property Act. 


It would seem to be an elementary proposition that the time allowed to 
the mortgagor will not be enlarged merely because an appeal is preferred 
against the decree, which is afterwards dismissed [Mahant v Ishwar ILR 
(1888)13 Bom 106; Manavik v Urniappon ILR (1891)15 Mad 170: 2 MLJ 
23; Chiranji v Dharam ILR (1896)18 All 455; Bhola v Kanti ILR (1897)25 
Cal 311; disting. Kanara v Gobinda ILR (1892)16 Mad 214), or withdrawn— 
Patloji v Ganu ILR (1890)15 Bom 370; Chudasama v Ishwar ILR (1891)16 
Bom 243; Puthenpura v Puthenpura (1891)1 MLJ 745; Amina v Sidu ILR 
(1892)17 Bom 547. But there are some cases in Indian reports which lay 
down that where the decree of an inferior court, directing something to be 
done within a specified period is confirmed on appeal, the time is to be 
reckoned from the date of the appellate decree—Daulat v Bhukun ILR 
(1886)11 Bom 172; Noor v Koni ILR (1886)13 Cal 13; Rup v Shamshul ILR 
(1889)11 All 346; Nan v Vithu ILR (1894)19 Bom 258; Nam v Reghu ILR 
(1895)22 Cal 467. Frivolous appeals, however, do not stand in need of 
special encouragement, nor should the fate which ought to overtake them 
be a blessing in disguise to an unscrupulous litigant. But the time to redeem 
may undoubtedly be enlarged on terms if sufficient cause is shown pending 
an appeal [Monkhouse v Corporation of Bedford (1810)17 Ves 380: 35 
Digest (Repl) 665; cf. Constable v Howick (1858)5 Jur NS 331: 7 WR 160: 
35 Digest (Repl) 666; see also Finch v Shaw (1855)20 Beav 555: 35 Digest 
(Repl) 665. For the practice when the time is likely to elapse before the 
objections to the certificate can be heard, see Renvoize v Cooper (1823)1 
Sim 8 St 364: 35 Digest (Repl) 665. And the mortgagor ought to apply for 
such an order, whenever the period is likely to expire before the appeal can 
be heard. Such an applicaton is not an application for stay of execution, and 
should be made to the original court — Order 34, rule 3, Code of Civil 
Procedure. 


There seems to be a prevalent notion that if the time for payment of the 
mortgage money expires on a holiday, the mortgagor will be entitled to make 
the deposit on the first day when the court reopens. But it is doubtful whether 
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this notion, which is apparently supported by some reported cases, is well- 
founded. When the offices are closed during the whole of the prescribed 
period so that it is impossible to pay the money into court, the deposit may, 
perhaps, properly be made on the day that the offices are re-opened. Lex 
non cogit ad impossibilia aut inutilia. But where compliance is not absolutely 
impossible, the intervention of holidays will only circumscribe and not 
enlarge the allotted time—Peacock v The Queen (1858)4 CB (NS) 264; 
Pennell v Church Wardens of Uxbridge (1862)31 LJ (MC) 92; disting. Mayer 
v Hardinge 1867 LR 2 QB 410; Waterton v Baker 1868 LR 3 OB 173. This 
distinction seems to have been overlooked in Hossein v Douzelle ILR 
(1880)5 Cal 906; Shooshee v Gobind ILR (1890)18 Cal 231; Sambasiva 
v Rama ILR (1898)22 Mad 179. See also Surendra v Souravini (1906)10 
CWN 535. For special provisions, see sec. 60 of the Bengal Tenancy Act; 
see also sec. 10 of Act X of 1897, which is applicable to the present Code 
of Civil Procedure. 


If payment is made within the time allowed for redemption, the mort- 
gagee is bound not only to reconvey but also, if necessary, to put tne 
mortgagor into possession of the mortgaged property. But if no such 
payment is made, the mortgagee may apply for what is called an order 
absolute, which may be obtained by an affidavit of the mortgagee or his 
agent of non-payment of the mortgage money or any part of it either before 
or on the appointed day—Order 34, rules 3, 5, Code of Civil Procedure. For 
a form of order, see No. 10, Sch. 1, App. D of the Code of Civil Procedure; 
see also Seton, pp. 1989, 1992. Where, however, the mortgagee has been 
guilty of unreasonable delay, the court would reguire some explanation of 
it, and would not make anyorder without serving the mortgagor with notice 
of the application— Press v Coke (1871)6 Ch App 645: 35 Digest (Rep!) 
665; cf. Tarapado v Kamin ILR (1901)29 Cal 644; Tasliman v Harihar ILR 
(1904)32 Cal 253; Mahomed v Thomas (1906)4 Cal LJ 317. 


It should be noticed that the mere receipt by the mortgagee of rents after 
the day fixed for redemption will not preclude him from obtaining an order 
absolute for foreclosure— Press v Coke(1871)6 Ch App 645, 650; 35 Digest 
(Rep!) 665; Webster v Patheson (1884)25 Ch D 626: 53 LJ Ch 621: 50 LT 
252: 35 Digest (Repl) 653; National Society v Paper (1892)1 Ch 54: 61 LJ 
Ch 73:65 LT 668: 35 Digest (Repl) 658. The reason is that when a mortgagor 
does not redeem on the day fixed by the judgment, the mortgagee becomes 
practically the absolute owner; for though it is not the default but the final 
decree for foreclosure which gives the mortgagee a title to the property, 
such final order is a mere record which may be obtained as of course, if 
the mortgagee makes the reguired affidavit—Daniell, p. 1164; but in 
England a decree of foreclosure remains imperfect till this final order is 

obtained, and will not be a good defence to an action to redeem; and as 
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long as nofinalorder is made, the suitis treated as a pending suit. Cf. Order 
34, rule 8, Civil Procedure Code. But the Irish practice seems to be different 
— Hutton, Exp (1868)11 Ir Eq 160. The order for foreclosure does not relate 
back to the judgment, the mortgage being regarded till the final order for 
foreciosure, not as land, but merely as a debt, secured by a pledge on 
immovable property — Senhouse v Earl (1752)2 Ves Sen 450: 35 Digest 
(Rep!) 474; Quarrel! v Beckford(1816)1 Madd 269: 1814-23 AIl ER Rep 618; 
Thompson v Grant (1819)4 Madd 438: 35 Digest (Rep!) 657. But see Sham 
v Raghu ILR (1877)3 Cal 508; cf. Rakhal v Dwarka ILR (1886)13 Cal 346. 


But where the mortgagee receives any rents between the date of the 
certificate and the time appointed for payment, a fresh account must be 
taken and a new day named for payment—Al/den v Foster (1842)5 Beav 
592: 35 Digest (Repl) 665; Jenner-Fust v Needham (1886)32 Ch D 582 
(CA): 55 LJ Ch 629: 55 LT 37: 35 Digest (Repl) 666; Peat v Nicholson 
(1886)54 LT 569: 34 WR 451: 35 Digest (Repl) 667; Seton, pp. 1647, 1649; 
disting. Coleman v Llewellin (1886)34 Ch D 143 (CA): 55 LT 647: 35 WR 
82, sub nom. Colman v Llewellin 56 LJ Ch 1: 35 Digest (Repl) 666. And 
it seems that in England the receipt of rents before the fixed date by a 
receiver appointed by the court will also entitle the mortgagor to a fresh 
period of redemption—see the cases, ante. But as the mortgagee cannot 
prevent the receiver from realising the rents, this may lead to the repeated 
reopening of the account and thus make it impossible for the mortgagee 
to overtake the mortgagor, as in the old Greek puzzle of Achilles and the 
tortoise. It is said that a new day ought to be named because the mortgagee 
cannot claim the money in the hands of the receiver, as well as the amount 
originally certified to be due to him; but it may be answered that it is always 
open to the mortgagor to apply in proper time that the money in the hands 
of the receiver may be paid in reduction of the debt, and for liberty to redeem 
on payment of the balance—Constable v Howick (1858)5 Jur NS 331: 7 
WR 160: 35 Digest (Repl) 666; Hoare v Stephens (1886)32 Ch D 194; as 
to the way in which the mortgagee may protect himself against the taking 
of a fresh account, see Simmons v Blandy (1897)1 Ch 19: 66 LJ Ch 83: 
75 LT 646: 35 Digest (Repl) 649; Shamuldhun v Lakhimani (1910)13 Cal 
LJ 459. 

The Transfer of Property Act for reasons which are not quite intelligible 
did not deal with the mode in which a decree for foreciosure is worked out, 
where there are several successive mortgages. This omission has now 
been supplied by the Code of Civil Procedure; see Forms No. 6-9, Sch. |, 
App. D. In such cases where successive periods of redemption are allowed, 
the second mortgagee has the first right to redeem and is liable to be 
foreclosed in default of payment. The second mortgagee being removed 
out of the way, an account is taken of the subsequent interest and costs 
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due to the first mortgagee, the third mortgagee being permitted to redeem 
on payment of such interest and costs together with the amount originally 
certified to be due to the first mortgagee. In default, he is in his turn liable 
to be foreclosed, and the same process is followed with regard to the other 
mortgagees until the mortgagor himself is reached, when he will be given 
the option of redeeming the mortgage or of being foreclosed, the estate in 
the latter case vesting in the mortgagee free from all incumbrances. In the 
event of a puisne mortgagee redeeming, a subsequent mortgagee will be 
entitled to redeem him but only on payment of the debt due to the latter on 
his own security as well as the money which has been paid by him as the 
price of redemption. The subsequent mortgagee is liable in his turn to be 
redeemed on similar terms by the next incumbrancer and so on, till we reach 
the ultimate owner of the equity of redemption. If the last incumbrancer who 
redeems is not paid off, the estate will remain in his hands free from all the 
debts which affected it—Fisher, 8 1935. See also Whitbread v Lyall (1856)8 
DeG M&G 383: 25 LJ Ch 791: 35 Digest (Repl) 653; Webster v Patteson 
(1884)25 Ch D 626: 53 LJ Ch 621: 50 LT 252: 32 WR 581: 35 Digest (Repl) 
653; Bansi v Gaya ILR (1901)24 All 179. 


The practice, however, of allowing successive periods of redemption 
where there are several successive mortgages is falling into disuse in 
England, and the usual course now is to give only one period of redemption, 
more particularly when the mortgaged property is likely to deteriorate in 
value—Bartlett v Ress 1871 LR 12 Eq 395: 40 LJ Ch 599: 25 LT 373: 35 
Digest (Repl) 654; Smith v Olding (1884)25 Ch D 462: 54 LJ Ch 250: 50 
LT 357: 35 Digest (Repl) 654; Dobb v Manley (1885)28 Ch D 664; cf. Smithett 
v Hesketh (1890)44 Ch D 161: 59 LJ Ch 567: 69 LT 802: 35 Digest (Rep!) 
654. But a separate period of redemption may be allowed, if a puisne 
incumbrancer proves his mortgage, and no question of priority is involved — 
Smithett v Hesketh (1890)44 Ch D 161: 59 LT 567; 69 LT 802: 35 Digest 
(Repl!) 654, where the decree gave successive periods of redemption, there 
being several mortgages to the same mortgagees, prior as well as 
subsequent to a jointure and other incumbrances. See also Platt v Mende/ 
(1884)27 Ch D 246: 54 LJ Ch 1145: 41 LT 424: 35 Digest (Repl) 654; cf. 
Auhindra v Chunno ILR (1879)5 Cal 101; Kissory v Kally ILR (1894)22 Cal 
100. See Form No. 6, Sch. |, App. D, Code of Civil Procedure. 


When a decree for foreclosure is made absolute, the debt secured by 
the mortgage is discharged. The mortgagee, therefore, is not at liberty to 
foreclose and then to proceed against the mortgagor on his collateral 
securities—Order 34, rule 3, Code of Civil Procedure. Where, therefore, the 
mortgagee suspects his security to be deficient, he should proceed against 
the mortgagor on the collateral securities in the first instance and then apply 
for foreclosure for the deficiency. In England, as a rule, a mortgagee is 


YA 
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entitled to pursue all his remedies concurrently. But an action on the 
covenant would give the mortgagor a fresh right to redeem. 


(e) Decree for Sale 


It should be noticed that in an action for foreclosure the court is 
competent, except where the mortgage is by conditional sale, to make a 
decree for the sale of the mortgaged premises at the instance of any of the 
parties [Order 34, rule 4(2), Civil Procedure Code], and such order may be 
made at any time before foreclosure absolute—Union Bank of London v 
Ingram (1882)20 Ch D 463 (CA): 51 LJ Ch 508: 46 LT 507: 35 Digest (Repl) 
614. But no such order can be made on an interlocutory application — Wayn 
v Lewis (1853)1 Drew 487; disting. Woolley v Colman (1882)21 Ch D 169: 
51 LJ Ch 854: 46 LT 737: 35 Digest (Repl) 425, decided under sec. 25 of 
the Conveyancing Act, 1881, the language of which is different from that 
of sec. 48 of 15 and 16 Vict., c. 86, the provisions of which have been 
followed by the Indian legislature. But no sale will be directed, unless. the 
court can complete it by delivering possession and insuring that the title 
deeds shall be handed over to the purchaser—Health v Crealock (1874)10 
Ch App 22, 32 (CA): 31 LT 650: 44 LJ Ch 157: 35 Digest (Rep!) 472. The 
following circumstances have been held sufficient in England to justify the 
court in ordering a sale: (i) Complicated interests and a sale under the court 
for that reason convenient—Aobert v Price (1852)1 WR 303; Wickham v 
Nicholson (1854)19 Beav 38; Hisrus v Holton (1860)16 Jur 1077; (ii) 
mortgagor bankrupt and several incumbrances—Cator v Reeves (1852)9 
Hare App liii, n; (iii) the property wholly unproductive—Foster v Harvey 
(1863)11 WR 899: 4 DG J&S 59; (iv) interest in arrear— Phillips v Gutteridge 
(1859)4 DeG 8 J 531. A sale has been refused on the ground that—(a) it 
would have been oppressive—Hopkinson v Miers (1890)34 Sol Jo 128: 35 
Digest (Repl) 628; (b) the property would not on a sale realise its value— 
Hurst v Hurst (1852)16 Beav 372: 1881-5 All ER Rep 903. 


And this brings us to the procedure in an action for sale which is very 
similar to that in an action for foreclosure. A sub-mortgagee is entitled to 
ask for a decree for sale in the same way as the original mortgagee — Muthu 
v Venkata ILR (1896)20 Mad 35; Alikjan v Rambaran (1910)12 Cal LJ 357. 
See also Ram Shankar v Ganesh ILR (1907)29 All 385, dissenting from 
Mata Din v Kazim ILR (1891)13 All 432. For forms of decree, see Form Nos. 
8, 9, App. D, Sch. |, Civil Procedure Code. Only the points of difference are, 
therefore, noted hereinafter. 


By the final decree in a suit for sale, the mortgaged property or a 
sufficient part of it is directed to be sold and the proceeds applied in payment 
of the mortgage debt due to the plaintiff. The court cannot appoint a receiver 
at the instance of the mortgagor for the purpose of realising the mortgage 
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debt— Woomda v Raj ILR (1877)3 Cal 335; cf. Latafut v Anunt ILR (1896)23 
Cal 517. But where there are several successive incumbrances, a puisne 
mortgagee, who proves his mortgage, is entitled to ask that the decree 
should also provide for an account on the footing of his security and for 
payment of the money due to him; and it has been the practice of the 
Calcutta High Court on its original side for a long series of years to make 
such provision, where there is no question in controversy between the 
defendants—Auhindra v Chunno ILR (1879)5 Cal 101; Kissory v Kally ILR 
(1894)22 Cal 100. Cf. Debendra v Mirza (1909)10 Cal LJ 150. The puisne 
mortgagee is not, it seems, subject to the restraint imposed by clause 12 
of the Letters Patent, 1865, which applies only to plaintiffs — Kissory v Kali 
ILR (1897)24 Cal 190; but see Sarat v Nahapiet |LR (1910)37 Cal 907, in 
which the provisions of Order 34 of the Code of Civil Procedure are said 
to have put an end to the previous practice. See also Sururijigur v 
Barodakant ILR (1909)37 Cal 526: 11 Cal LJ 563. Disting. Mackintosh v 
Watkins (1904)1 Cal LJ 31; cf. Vedavyasa v Madura etc. ILR (1918)42 Mad 
90: 35 MLJ 639. See Form No. 7, Appendix D, Sch. | of the Code of Civil 
Procedure. It is true such a judgment has rather the appearance of an 
anomaly, because it is not the judgment which the plaintiff asks for. But this 
is taking rather a narrow view of actions relating to securities, in which the 
court aims at doing complete justice between the parties, which cannot 
obviously be effected if the plaintiff alone is entitled to claim relief, though 
there are other incumbrances on the estate. Hence the practice has grown 
up of allowing a puisne mortgagee to avail himself of the benefit of an action 
instituted by a prior mortgagee without the necessity of filing any cross 
action—Platt v Mendel (1884)27 Ch D 246: 54 LJ Ch 1145: 41 LT 424: 35 
Digest (Repl) 654. 

As stated earlier where the debt secured by the mortgage is payable 
by instruments, an action may be instituted by the mortgagee as soon as 
the first instalment falis due; and if the property may be conveniently sold 
in portions, a part of it may be sold to pay the instalment already due and 
a further order for sale may be made upon a subsequent default. In England 
where the mortgage debt is payable by instalments, the order will direct 
payment of the amount certified to be already due and will declare, if 
necessary, that the mortgagee has a charge in respect of the unpaid 
instalments, and will give him liberty to apply in chambers for the purpose 
of giving effect to it — Greenough v Littier (1880)15 Ch D 93: 42 LT 144: 35 
Digest (Repl) 550; Nives v Nives (1880)15 Ch D 649: 42 LT 832: 49 LJ Ch 
674: 32 Digest (Repl) 332; Seton, p. 2291. But see Umrao v Behari ILR 
(1880)3 All 297. For form of decree where the maintenance of a Hindu 
widow is payable out of immovable property, see Hemangini v Kumode ILR 
(1898)26 Cal 441. Similarly, where there is a distinct covenant to pay 
interest periodically and the mortgagee is not entitled to call in the principal 
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money till the expiration of a fixed time, he may sue for the interest as soon 
as it falls due, and sell a sufficient portion of the property which will then 
pass to the purchaser free of incumbrances—WNarasinga v Venkata ILR 
(1892)16 Mad 481; Badi v Sami ILR (1892)18 Mad 257; Yashvant v Vithal 
ILR (1895)21 Bom 267. As pointed out in Setrucherla v Maharaja of Jeypur 
(1919)46 IA 151: ILR 42 Mad 813, no such suit can be brought apart from 
special stipulation. See Madappa v Ramkrishna ILR (1911)35 Bom 327 
(PC), where there was a covenant to pay interest from year to year; Subbiah 
v Kuppammal(1916)31 MLJ 437.A mortgagee is entitled to sue separately 
for the principal and interest due to him on the personal covenant of the 
mortgagor in England — Dickenson v Harrison (1817)4 Price 282; see also 
Attwood v Taylor (1840)1 Man 8 Gr 279, 307; Morgan v Rowlands 1872 
LR 7 OB 493; but not in America, where interest is said to follow as an 
invariable legal incident of the debt; and the mortgagee is not allowed to 
burden the mortgagor and the land with double costs — Jones, 88 73, 74; 
but see Jones v Gresham 4 Balckf (Indiana) 291. And this would also seem 
to be the law here, where the mortgagee cannot sue for the interest alone 
if the principal money has fallen due— Jani v Babaji 1871 Bom PJ 185; 
Annapa v Ganpati ILR (1880)5 Bom 181; Pundlik v Husen 1884 Bom PJ 
61; Hikmatulla v Imam ILR (1890)12 All 203; cf. Muhammad v Muhammad 
ILR (1917)39 All 506: 15 All LJ 557. If, however, the property cannot be sold 
in portions, the proceeds may be either made over to the mortgagee subject 
to the proper rebate of interest, or paid into court and invested for his benefit. 
This seems to be the practice in America, see Jones, 8 1577. 


This was substantially decided by the Calcutta High Court in Ramkant 
v Brindabun (1871)16 WR 246. In that case, the mortgagee had lent his 
money upon the security of certain landed property. The debt was payable 
by instalments, and, on one of them becoming due, he brought an action 
for it and soldthe property under mortgage. It appears that after satisfaction 
of the debt then due to the mortgagee, there remained a surplus in the 
hands of the court which was claimed by some unsecured creditors of the 
mortgagor in opposition to the mortgagee who had, in the meantime, 
obtained a decree for a further instalment, and claimed a preferential charge 
on the money. In giving judgment for the latter, the court observed: ‘The 
money was lent upon security of certain immovable property and was to 
be repaid by instalments. It might well have been that the property pledged 
should be of such a nature as to be incapable of division; and that the 
plaintiff, on one of such instalments becoming due, would have to sell the 
entire property. Could it be said that he would, by bringing the entire 
mortgaged property to sale for the recovery of one instalment, lose all lien 
over the surplus proceeds? Assuredly, we think not. It seems then to make 
no difference that in this case the property was capable of being divided. 
The question as to what portion of the property should be sold for the 
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instalment immediately due, would be rather a question to be considered 
as between the mortgagor and mortgagee by the court executing the 
decree, and is not a question which arises in the present suit. 


It used to be thought at one time that if the mortgagee himself bought 
the property, he was bound to prove that it had realised a fair price—Hart 
v Tara ILR (1885)11 Cal 718. But it is now settled that leave granted to a 
mortgagee to bid puts an end to his disability to purchase for himself and 
places him in the same position as any independent purchaser—Sheo v 
Janki ILR (1888)16 Cal 132; Mahabir v Macnaghten ILR (1889) 16 Cal 682; 
Gunga v Jawahir ILR (1891)19 Cal 4; Krishna v Janaki ILR (1893)18 Mad 
.153; Mahammad v Thakur ILR (1895)18 All 31; cf. Coakes v Boswell 
(1886)11 App Cas 232; see also Mahomed v Savvasi (1899)27 IA 17: ILR 
23 Mad 227, where their Lordships incidentally point out that the conditions 
laid down in Sheo v Janki ILR (1888)16 Cal 132, drawn from English 
practice in granting leave to bid, are not applicable to a system under which 
the mortgagee has not got the conduct of the sale; Ganesh v Gopal ILR 
(1916)41 Bom 357; Ganapathy v Krishnama (1917)45 IA 54: ILR 41 Mad 
403; cf. Dakshina v Basumati (1900)4 CWN 474. Disting. Martand v Dhondo 
ILR (1897)22 Bom 624, where the mortgagee not only bought without the 
leave of the court but was also guilty of fraud. 


It should, however, be noticed that where a mortgagee who has obtained 
a decree for sale, subsequently acquires an interest in a portion of the equity 
of redemption, the mortgage debt will be apportioned. Thus, if two estates 
are directed to be sold and the mortgagee acquires the right of redemption 
in one of them, he cannot claim the right to realise the whole of the mortgage 
debt out of the other estate. On the other hand, the mortgagor cannot claim 
that the estate bought by the mortgagee should be first sold, and the other 
estate sold only in the event of there being a balance unrealised by such 
sale. The proper course in such cases is to direct that an account be taken 
of the relative values of the mortgaged properties and the debt distributed 
in accordance with such valuation; the mortgagee being at liberty to sell 
the estate in the hands of the mortgagor for the sum properly chargeable 
upon it. Such apportionment may be made by the court which is called upon 
to enforce the decree; and ordinarily it is not necessary to bring what is 
called a regular suit for the purpose—Luchmi v Bikram (1879)4 CLR 294: 
but see Nafer v Baikanto(1879)4 CLR 156, where it is said that the equities 
between the parties can only be worked out in an independent suit; cf. 
Harendra v Dindayal (1906)4 Cal LJ 195. See: also Amir v Bukshi ILR 
(1906)34 Cal 13; disting. Yakoob v Ram (1883)13 CLR 272; Bhagun v 
Holloway ILR (1885)11 Cal 393. 


It remains to add that, if under a decree for sale, the net proceeds are 
insufficient to pay the amount due to the mortgagee, the court may make 
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a personal decree for the balance against the mortgagor. And it seems that 
the mortgagee cannot attach any other property belonging to the debtor 
except under such a decree— Gopal v Ali ILR (1888)10 All 632. But, of 
course, no such decree can be made if the mortgagor is not personally liable 
or if the right to sue upon the covenant was barred by limitation when the 
mortgagee first brought his suit—Order 34, rule 6, Code of Civil Procedure. 


(f) Redemption Action 

Let us now proceed to deal with actions for redemption, which must be 
so constituted that complete justice may be done to everybody, including 
persons whose foreclosure may be necessary to work out the equities of 
the case. But this rule does not render the presence of the original 
mortgagor necessary in an action for redemption between his mortgagee 
and a sub-mortgagee; though such original mortgagor cannot redeem 
without making the sub-mortgagee a party—Seton, p, 2082. See also the 
cases cited, ante. Formal notice of the sub-mortgage is unnecessary — 
Basahet v Gunesh 1874 Bom PJ 154; Narayan v Maruti 1878 Bom PJ 201. 


One of the corollaries from the foregoing rule is that if a puisne 
mortgagee seeks to redeem, he must foreclose all persons whose rights 
are subordinate to his, including the owner of the ultimate equity of 
redemption [Seton, p. 1982; cf. Teevan v Smith (1882)20 Ch D 724, 729 
(CA): 51 LJ Ch 621: 47 LT 208: 35 Digest (Repl) 344] as their right to redeem 
would otherwise remain open, thus exposing the prior mortgagee to 
another suit. It follows that if a puisne mortgagee is unable to foreclose his 
own mortgage, for the reason that it is not due or for any other cause, he 
may not redeem a prior mortgage adversely, as he cannot, in that case, 
bring the mortgagor before the court for the purpose of completing his 
remedy by foreclosure—Vithal v Karsan (1868)5 Bom HC ocj 76; cf. 
Ramsbottom v Wallis (1835)5 LJ Ch NS 92: 35 Digest (Repl) 401. But a 
prior mortgagee may be restrained from making a sudden sale for the 
purpose of preventing a redemption—Ahodes v Buckland (1852)16 Beav 
212: 35 Digest (Repl) 573. 

it should be noted here that where there are several successive 
mortgagees, though the mortgagor can redeem the last mortgage, or a 
puisne mortgagee the one next before him without redeeming any other, 
neither of them can redeem an anterior mortgage without redeeming all 
who are between that mortgagee and himself— Teevan v Smith (1882)20 
Ch D 724, 729. But, as a genereal rule, a prior mortgagee is not a necessary 
party to an action to redeem a subsequent mortgagee, unless his presence 
is necessary to ascertain the amount due to the latter—Kensington (Lord) 
v Bouverie (1852)16 Beav 194, subs. proc. (1859)7 HL Cas 557 (HL): 1843- 
60 All ER Rep 304. Nor a fortiori, can the rights of strangers be debated 
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in an action for redemption, as the parties to the mortgage deed or persons 
claiming under them are the only proper parties to such actions. Buta third 
person, who has retained part of the mortgaged property under the 
authority of the mortgagee, may be rightly added as a defendant in an action 
for redemption—Hood v Easton (1856)2 Jur NS 729: (1856)2 Giff 692, on 
app. 2 Jur NS 917: 4 WR 786: 35 Digest (Repl) 421. Disting. Lakshman v 
Gopal 1894 Bom PJ 124. If the original mortgagee has absolutely assigned 
the mortgage, he is not a necessary party, except where the mortgagor 
seeks to enforce against the assignee an equity derived from the fraud of 
the original morgagee [Bickerton v Walker (1885)31 Ch D 151 (CA): 55 LJ 
Ch 227: 53 LT 731: 35 Digest (Repl) 436], or claims repayment of moneys 
received in excess of the mortgage debt and the original mortgagee was 
in possession when he assigned the security—Lowther v Carlton 1740 
Barn Ch 358: (1740)2 Atk 139; Story’s Equity Pleadings, § 190. But if there 
is no claim for repayment and the receipts are only used for the purpose 
of reducing the debt, the original mortgagee should not be made a party— 
Anon (1717)2 Eq Ca Abr 594; Lowther v Carlton 1740 Barn Ch 358; (1740)2 
Atk 139; Chambers v Goldwin (1804)9 Ves 254, 269: 1803-13 All ER Rep 
225; cf. Jones, § 1100. 


it is hardly necessary to state that, as not only the mortgagor but also 
all persons who have acquired any interest in the mortgaged premises are 
entitled to redeem, they should all be joined as parties. The mortgagee, if 
he is entitled to a right of redemption, can resist redemption by an assignee 
of the mortgagor — Kanharan v Uthotti ILR (1890)13 Mad 490; Ukku v Kutti 
ILR (1892)15 Mad 401; Krishna v Kesavan ILR (1897)20 Mad 305; but see 
Ramasami v Chinnan ILR (1901)24 Mad 449; Kadakamvalli v Mokkath ILR 
(1907)30 Mad 388. But a contested agreement, it seems, cannot be set up 
as a defence — Gyas v /smail 1896 Bom PJ 348. If, therefore, a person who 
has only a partial interest in the eguity of redemption seeks to redeem, he 
must bring in as parties to the action all the other persons interested in the 
eguity of redemption; as the mortgagee might otherwise be subjected to 
a multiplicity of suits—Cholmondeley v Clinton(1820)2 J&W 1, 134, on app. 
(1821)4 Bli 1 (HL): 35 Digest (Repl) 399; Henley v Stone (1840)3 Beav 355: 
Chamberlain v Thacker (1849)14 Jur 190; Bolton v Salmon (1891)2 Ch 48, 
52: 60 LJ Ch 239: 64 LT 222: 26 Digest (Repl) 164; disting. Greenwood v 
Rothwell (1844)7 Beav 279; Konna v Karuna ILR (1892)16 Mad 328. Thus, 
where a subseguent mortgagee of a part of the estate comprised in the first 
mortgage claims the right to redeem, he must make the owners of all parts 
of that estate parties to his suit, for the prior mortgage must be redeemed 
entirely or not at all. So also where an eguity of redemption is reserved 'to 
A and Band their heirs or to either of them’, both must be parties to an action 
for redemption—Hill v Edmonds (1852)5 DeG 8 Sm 603: 16 Jur 1133: 35 
Digest (Repl) 632. 
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But when redemption is sought by one who was not made a party toa 
foreclosure suit and whose rights have been in consequence not barred 
by it, he should not join as defendant any one who was made a party to 
the foreclosure suit and whose rights have been extinguished by the decree 
(Jones, 8 1100. Where, however, the property has been sold, the purchaser 
isa necessary party because, he is in effect, when the property is sold under 
a defective decree, an assignee of the mortgage. 


It is an elementary rule that no person, who cannot show a title to the 
estate of the mortgagor, can redeem; but if, as stated earlier, executors or 
trustees fraudulently or collusively refuse to redeem, creditors, legatees or 
other persons interested in doing so may maintain an action for redemption 
in the same way in which they can foreclose a mortgage, if a sufficient case 
of fraud or collusion is made out—Frankyn v Fern 1740 Barn Ch R 30: 35 
Digest (Rep!) 281; Troughton v Binkes (1801)6 Ves 573: 35 Digest (Repl) 
396: Yeatman v Yeatman (1877)7 Ch D 210. 


The mortgagor may bring a suit for redemption at any time before the 
mortgage is actually foreclosed or the mortgaged property sold under a 
power of sale. Where the right, title and interest of a mortgagor were sold 
in execution of a decree passed by a court having jurisdiction but which 
was not made in accordance with the provision of the Transfer of Property 
Act, the Privy Council held that the mortgagor had no right to sue for 
redemption— Ganapathy v Krishnama (1917)45 IA 54: ILR 41 Mad 403. 
Besides the mortgagor, any of the persons specified in section 91, Transfer 
of Property Act, may institute a suit for redemption. It seems that the 
mortgagee may, without bringing a cross-action, set up an agreement by 
the mortgagor to convey to him the eguity of redemption as a defence to 
an action for redemption under certain circumstances—Adakkalam v 
Theethan ILR (1888)12 Mad 505; cf. Mahomed Musa v Aghore (1914)42 
IA 1: ILR 42 Cal 801. He may, therefore, institute an action to redeem though 
at the very moment a suit for foreclosure may be pending in the same or 
another court —section 60, Transfer of Property Act. This is also the practice 
in England, though it is not followed in America— Jones, 8 1093. 


The plaint should contain sufficient averments to meet the case that the 
mortgagor wishes to make out and should ask for all the reliefs which he 
claims. Thus, if the mortgagee has been in possession, the plaint should 
allege it and pray for an account of the rents and profits, and where the 
mortgagor seeks to charge the mortgagee with any loss sustained by him 
owing to the latter's failure to perform any of his duties, he must state the 
material facts upon which he relies in support of his claim, in order that the 
guestion may be disposed of at the trial and special directions given by the 
court in the order directing an account—Daniell, p. 1145. But, as stated 
earlier, amortgagee who has entered into possession or assumed control 
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over his security is chargeable with wilful default, as of course, whether any 
claim to that effect is or is not made in the pleadings. If, however, the facts 
are disputed they must be proved at the trial—Symons, Re, Luke v Tonkin 
1882 WN 102: 30 WR 874. 


If the mortgagor admits anything to be due on the security, the plaint 
ought to make a tender of the amount; and if the action is brought on the 
ground of a tender made and refused, it should be followed up by a payment 
into court. But the omission of the mortgagor to do so only raises a question 
of costs and is never fatal to the action—Muthammed v Mansing ILR 
(1886)9 All 125; Kali v Ahmad ILR (1894)17 All 48; Muhammad v Ghaffar 
ILR (1899)21 All 272; disting. Salig v Har ILR (1890)12 All 548; Butchanna 
v Varahalu ILR (1901)24 Mad 408. 


It should be noticed here that so long as the mortgagee claims any 
interest under the mortgage, the only remedy open to the mortgagor is an 
action for redemption; the mortgagor may assert that the debt has been fully 
discharged. In such a case, however, the mortgagor is not bound to offer 
to pay whatever may be due to the mortgagee, but the plaint should allege 
the discharge of the mortgage and call upon the mortgagee to account. And 
if the mortgagor is able to establish his case, he may be entitled to a 
judgment for immediate possession of the mortgaged premises, though 
such an action is treated as an action for redemption—Jones, § 1096. But 
where the condition of the mortgage has been served by performance in 
due time, the mortgagor may sue the mortgagee if he happens to be in 
possession in an action in the nature of ejectment—Jones, 8 1093. 


An action for redemption ought to include a claim for overpayments; as 
no fresh action will lie, even though the mortgagor may have been ignorant 
of the subject of the claim at the date of the order for redemption—see Order 
34, rule 9, Code of Civil Procedure. Cf. Baljoi v Taman (1869)6 Bom HC 
ac 97; Vinayak v Dattatraya ILR (1902)26 Bom 661: 4 Bom LR 492; 
Rukhiminibai v Venkatesh ILR (1907)31 Bom 527; Kashi v Bajrang ILR 
(1907)30 All 36; Ram v Bhup ILR (1908)30 All 225; Satyabadi v Harabati 
ILR (1907)34 Cal 223; disting. Debeedeen v Dharm 1854 SD NWP 352; 
Gour v Sahay (1867)7 WR 364; Sitaram v Bhagvant (1869)6 Bom HC acj 
109; Sahari v Ainuddy (1910)14 CWN 1001; cf. Shoobridge v Woods 
(1843)8 Jur 27; Kachu v Luskman ILR (1900)25 Bom 115; quoere, as to 
the effect of Article 105 of Act IX of 1908. But arrears of malikhana, it seems, 
may be separately sued for — Wazeer Ali v Jugmohun 1854 SD NWP 465. 
His only remedy in such a case is an application for a review of the judgment. 
But a mortgagor, who has paid the mortgage debt without reguiring the 
mortgagee to account for rents received by him while he was in possession, 
may maintain an action for money had and received to recover back the 
amount overpaid. But the point is not free from doubt, and it seems the 
mortgagor will be relieved only when he pays under protest—Barnard v 
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Jamison 27 Mich 230; Clark v Finton 9 Ill cited in Jones, 8 1116, but the 
American authorities are not quite consistent. 


An action for redemption ought, strictly speaking, to contain an offer to 
redeem; but it is open to the court to make a decree for redemption, though 
the plaint does not contain any such offer; and a mortgagee, who sets up 
a title as absolute Owner, cannot certainly object to the frame of the suit. 
In an Australian case, where the plaintiff sought to recover possession of 
the mortgaged premises as if they were unincumbered and the defendant 
resisted the action, not as mortgagees-in-possession, but as absolute 
owners, and the issues disclosed by the pleadings, which were somewhat 
loose and informal, were not merely mortgage or no mortgage, but also 
whether the defendants had ceased to be mortgagees and become the 
absolute owners, the Supreme Court of Victoria treating the suit as in the 
nature of an equitable ejectment in which each party claimed an absolute 
interest in the property, took an intermediate view of the rights of the parties, 
and, being of opinion that the original relation of mortgagor and mortgagee 
had not been determined, directed an account as in an ordinary redemption 
suit. It was contended on appeal before the Privy Council that the court was 
not justified in making a decree for redemption, and the practice of courts 
of equity in England was relied upon in support of the objection. The 
contention was, however, overruled by their Lordships, as the dismissal of 
the suit without any trial of the matter in controversy in the litigation, even 
if it could not be taken to affirm the absolute title set up by the defendants, 
would certainly have left the question open to future litigation. In any event, 
their Lordships observed, it was necessary to ascertain, having regard to 
the form of the suit, whether the advances made by the defendants on the 
footing of the mortgage had been satisfied by their receipts, or whether 
there was still any balance due to the mortgagee— National Bank of 
Australasia v United Hand-in-Hand and Band of Hope Co. (1879)4 App Cas 
391 (PC): 48 LJ PC 50: 40 LT 697: 35 Digest (Repl) 426; disting. Murugaser | 
v De Soysa 1891 AC 69: 60 LJ PC 26: 35 Digest (Repl) 427. 


The mortgagor may also claim redemption by way of alternative relief. 
Thus in England, it has been held that the mortgagor may in the same action 
even without obtaining the leave of the court claim to have the mortgage 
deed set aside and, in the alternative, redemption, if the deed should be 
upheld—Hunt v Worsfold (1896)2 Ch 224; 65 LJ Ch 548: 74 LT 456: 35 
Digest (Repl) 426; see also R.S.C., Order XX, rule 6; cf. Begot v Easton 
(1877)7 Ch D 1; Brandreth v Shears 1883 WN 839, as to incompatible 
alternatives. The mortgagor may also apply for the determination of a 
question of construction arising under the mortgage deed without offering 
to redeem the mortgage — Nobbs, in re (1896)2 Ch 830: 65 LJ Ch 906: 75 
LT 309: 35 Digest (Repl) 427. And an action for redemption will not certainly 
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be dismissed at the present day, simply because the plaintiff insists upon 
his right to redeem upon certain definite terms which he is not entitled to 
claim [For the former law on the subject, see Seagrave v Pope (1851)1 DeG 
M&G 783, 803n: 16 Jur 1103: 22 LJ Ch 258: 7 Digest (Repl) 502]. The old 
cases, therefore, as to the proper mode of pleading by a mortgagor are not 
now of much importance; for forms are no longer treated with the same 
veneration as in the days when it was the established rule that an action 
of redemption must contain an express offer by the mortgagor to redeem, 
and that it was not even sufficient that taking the plaint and answer together 
the suit appeared to be in substance a suit for redemption—see among 
other cases Martinex v Cooper (1826)2 Russ 198: 35 Digest (Repl) 543; 
Gordon v Horsfall (1846)5 Moo PC 393; Inman v Wearing (1850)3 DeG 8 
Sm 729: 35 Digest (Repl) 426; Johnson v Fesenmeyer (1858)25 Beav 88, 
on app. 3 De G&J 13: 35 Digest (Repl) 426; Crenver Mining Co. v Willyams 
(1866)35 Beav 353; cf. Perumal v Kaveri ILR (1892)16 Mad 121. 


But where no alternative relief by way of redemption is sought and the 
mortgagee does not claim to be the owner, it is doubtful whether the action 
can be turned into one for redemption—Order 6, rules 17, 18 and Order 
7 of the Code of Civil Procedure. The authorities, however, are conflicting, 
though when sifted and winnowed by the light of a well-known dictum of 
Sir George Jessel, many of them can hardly be treated as precedents— 
Raghoo v Bheekaree (1874)22 WR 472; Nanack v Teluckdye ILR (1879)5 
Cal 265: 4 CLR 358; Dirgopal v Bolakee ILR (1879)5 Cal 269; Venkata v 
Ramiah ILR (1879)2 Mad 108; Radha v Monohur ILR (1880)6 Cal 317: 7 
CLR 293; Chandu v Kombi ILR (1885)9 Mad 208; Rama v Vellaya (1892)2 
MLJ 48; Hargu v Gobind ILR (1897)19 All 541; Ram Das v Indromoni 
(1898)3 CWN 325; Madan v Bhagwan ILR (1899)21 All 235; cf. Venkata 
v Kannam ILR (1882)5 Mad 184; Rama v Alkonda ILR (1895)18 Mad 500; 
Kokilasari v Rudranand (1906)5 Cal LJ 527; Ghurphekni v Purmeshar 
(1907)5 Cal LJ 653. See also Muthu v Raylau (1896)6 MLJ 51, where 
plaintiff having unsuccessfully sued in ejectment was not allowed to bring 
a subseguent suit to redeem. But see Kupper v Venkata (1895)6 MLJ 229; 
cf. Ramdehloo v Pirthee 1862 SD NWP 321; Murugaser v De Soysa 1891 
AC 69: 60 LJ PC 26: 35 Digest (Repl) 427; Kasumunissa v Nil ILR (1881)8 
Cal 79: 9 CLR 173; 10 CLR 113; Chunder v Nila ILR (1882)8 Cal 690, 
reversed on appeal, but on other points; Radha v Sham ILR (1881)8 Bom 
168; Rup v Dawlat ILR (1882)6 Bom 495; Shiv v Genu !LR (1882)6 Bom 
515; Sankana v Virupukshapa ILR (1883)7 Bom 146; Narayan v Pandurang 
ILR (1883)7 Bom 526; Dullabh v Lakshman ILR (1885)10 Bom 88; Muthia 
v Subba (1892)2 MLJ 294; Parshotam v Rumalzunjar ILR (1895)20 Bom 
196; Suraj Prosad v Golab ILR (1901)28 Cal 517. See also Skinner v 

Naunihal (1913)40 IA 105: ILR 35 All 211, where the plaintiff was allowed 
‘to redeem in an action for ejectment. The better opinion seems to be that 
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if the action is instituted for purposes absolutely inconsistent with redemp- 
tion, it cannot properly be converted into an action to redeem—Gordon v 
Horsefall (1846)5 Moo PC 393; Crenver Mining Co. v Willyams (1866)35 
Beav 353. 


In connection with the question of pleading, it may be noticed that the 
mortgagor who seeks to redeem must establish the truth of the mortgage. 
if the defendant denies its existence—Sevvaji v Chinna (1864)10 MIA 151; 
Balaji v Devil (1868)5 Bom HCR acj 159; Sheo v Doorga (1873)6 NWP 36: 
Ratan v Jiwan ILR (1876)1 All 194; Nura v Jagat ILR (1886)8 All 295; 
Parmanand v Shaib ILR (1889)11 All 438; Ram v Balaji ILR (1884)9 Bom 
137; cf. Kishen v Narendar 1875 LR 3 IA 85; cf. Muhammud v Man ILR 
(1886)9 All 125; /ttappan v Nanu (1902)12 MLJ 101. Where a mortgagor 
seeks to redeem on payment of the money that may be found due on the 
mortgage he cannot recover without any payment, merely because the 
mortgagee denies the existence of the mortgage — Dada v Bavasha(1896)6 
Bom HC acj 9. It is a part of the same rule that a mortgagor who claims 
to redeem a specific mortgage will be bound to prove it [Ratan v Jiwan ILR 
(1876)1 All 194; Govind v Rogho ILR (1884)8 Bom 543; Parma v Sahib ILR 
(1889)11 All 438; Tingari v Bhagwan 1889 AWN 187; Sheo v Lalit ILR 
(1896)18 All 403; Range v Krishna ILR (1898)22 Mad 259; Dada v Genu 
(1903)5 Bom LR 333; disting. Daibie v Beharee NWPHC (1868)3 Agra 33; 
Bala v Shiva ILR (1902)12 Bom 271; 5 Bom LR 85, though where the 
defendant admits a mortgage of a different date, redemption may be 
allowed on the footing of the admitted mortgage—Unicha v Valia (1869)8 
Mad HC 359; Lakshman v Hari ILR (1880)4 Bom 584; Unniam v Rama ILR 
(1884)8 Mad 415; Chimnaji v Sakha ILR (1892)17 Bom 365; Krishna v 
Rangasami ILR (1895)18 Mad 462; 5 MLJ 187; Parameswaran v Ammuni 
(1899)9 MLJ 300. The mortgagor may also fall back on the prior securities, 
if an alleged mortgage by which they were consolidated turns out to be 
invalid or is incapable of proof—Arumugan v Periasami ILR (1896)19 Mad 
160; cf. Mahadeva v Srinivasa ILR (1881)4 Mad 417. 


In an action for redemption, the usual accounts are taken in the same 
way as in an action for foreclosure, and any sums received by the mortgagee 
subsequent to the decree may be brought into account, though no express 
reference is made to future rents—Bu/strode v Bradley (1747)3 Atk 582: 
35 Digest (Repl) 714. Such account will, of course, include moneys, if any, 
paid for the redemption of prior incumbrances. But if the mortgagee has 
become the absolute owner of any part of the mortgaged premisee, he 
cannot say to a subseguent mortgagee, 'You must pay me the whole of what 
| have paid to a prior mortgagee. In such a case, there must be an 
apportionment of the redemption money. The propriety of this rule is so 
obvious that one is surprised to find that the court of appeal in England was 
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seriously invited in a case to countenance what Lord Justice Lindley calls 
the absurdity of perpetual recurring redemptions. ‘If the plaintiff’, says the 
learned judge, ‘on redeeming the £ 6,000 could stand as first mortgagee 
on the paper mills for that sum, and if Howard could redeem him in his turn 
by paying him the same sum, Howard would then be what he was before, 
viz. first mortgagee of both properties for £ 6,000 liable to be again 
redeemed by the plaintiff on the same terms as before, and there would 
be a perpetual seesaw, each in turn redeeming the other as soon as the 
other redeemed him. This is absurd. and cannot therefore be right— Flint 
v Howard (1893)2 Ch 54, 68 (CA): 62 LJ Ch 804: 68 LT 390: 35 Digest (Repl) 
677. See also the remarks of North J in Smithett v Hesketh (1890)44 Ch 
D 161, 165-6; 59 LJ Ch 567: 62 LT 802: 35 Digest (Repl) 654; cf. Surya v 
Monindra (1899)4 CWN 507. 


Where a single right of redemption is given to several, one of whom may 
redeem separately, as in the case of tenants-in-common, the decree directs 
a conveyance to such of them as shall redeem, or the conveyances may 
be ordered to be made to them of their respective interests in the equity 
redemption—Seton, pp.1936, 1965; Thorneycroft v Crockett (1848)2 HL 
Cas 239: 35 Digest (Repl) 484. See also Wicks v Scrivens (1860)1 J&H 
215, where the reconveyance was made to a person entitled to a partial 
interest under a settlement subject to the trusts created by it; cf. Rathna v 
Perumal ILR (1912)38 Mad 310; Pearce v Morris (1869)5 Ch App 227: 39 
LJ Ch 342: 35 Digest (Rep!) 395; Flint w Howard (1893)2 Ch 54 (CA): 62 
LJ Ch 804: 68 LT 390: 35 Digest (Repl) 677; Ganpati v Damodar 1874 Bom 
PJ2, where the co-owners were not parties. It may also be noticed that when 
the mortgagee has incumbered his security, redemption will be decreed on 
payment of the mortgage debt by the mortgagor, who will be entitled to a 
conveyance from the mortgagee and sub-mortgagee, and delivery of the 
deed at once, without waiting for the accounts to be taken between of 
them—Lysaght v Westmacott (1864)33 Beav 417: 35 Digest (Repl) 425. 


The mortgagor has the same period to redeem as in an action for 
foreclosure, but where the mortgagor is the plaintiff a very strong case must 
be made out before the court would enlarge the time for redemption— 
compare Novosielski v Wakefield (1811)17 Ves 417: 35 Digest (Rep!) 423; 
Faulkner v Bolton (1835)7 Sim 319: 4 LJ Ch 81: 35 Digest (Repl) 423; with 
Collinson v Jeffery (1896)1 Ch 644: 65 LJ Ch 375; 4 LT 78: 35 Digest (Repl) 
424. If the mortgagor does not pay the money which has been found due 
to the mortgagee within the time allowed to him, the mortgagee, unless the 
mortgage is simple or unsufructuary, may apply to the court for an order 
that the plaintiff and all persons claiming through or under him, be debarred 
absolutely of all rights to redeem. He may also, unless the mortgage is by 
conditional sale, apply for an order that the mortgaged property be sold— 
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Order 34, rule 8, Code of Civil Procedure. Cf. Conveyancing Act, section 
25; and see Annual Practice, 1920, p. 883. 


In an action by a second mortgagee to redeem the first mortgagee and 
to foreclose the mortgagor, the proper form of judgment is that in default 
of the plaintiff redeeming, the action is to stand dismissed with costs— 
Hallett v Furze (1885)31 Ch D 312: 55 LJ Ch 226: 54 LT 12: 2 TLR 208: 
35 Digest (Repl) 656. But in Ireland, where the English practice of obtaining 
a final order to dismiss is not followed, the court may proceed to sell the 
property after the date fixed for redemption and the carriage of the 
proceedings may be given to the prior mortgagee — Hutton, Ex parte 
(1848)11 Ir Eq 160. But where there are different estates in mortgage, a 
puisne mortgagee can abandon part of his security without injury to the 
rest—Pelly v Wathen (1859)7 Hare 351: 18 LJ Ch 281: 4 Jur 9, affd.(1851)1 
DeG M&G 16 (CA): 1843-60 All ER Rep 386. 


1. Rule in dismissal.—On the dismissal of the mortgagor's suit for 
redemption, the last incumbrancer in England takes the place of the 
mortgagor, the others becoming first and subsquent incumbrancers ac- 
cording to their priorities [Cottingham v Shrewsbury (1843)3 Hare 627, 637: 
15 LJ Ch 144, affd. (1846)15 LJ Ch 445: 35 Digest (Rep!) 424]; as such 
dismissal has precisely the same effect in cutting off the equity of 
redemption as a judgment of foreclosure except where the suit is dismissed 
for want of prosecution [Cholmley v Oxford (1741)2 Atk 267: 35 Digest 
(Repl) 424; Inman v Wearing (1850)3 De G & Sm 729: 35 Digest (Repl) 426; 
cf. Hansard v Hardy (1812)18 Ves 455: 35 Digest (Repl) 424; Raghu v Tuka 
1885 Bom PJ 181. Disting. Dondh v Tek ILR (1899)21 All 251, where the 
previous Suit was dismissed on a technical ground. In America, authorities 
are divided on the question of the necessity of a formal decree dismissing 
the bill for redemption — Jones, 88 1108, 1566], or the plaintiff is a mortgagor 
who seeks to redeem an equitable mortgage and who cannot be called on 
to convey the estate to the mortgagee, if his action is dismissed— Marshall 
v Shrewsbury (1875)10 Ch App 250, 254: 44 LJ Ch 302: 35 Digest (Repl) 
617. An action for redemption by an equitable mortgagor is, however, very 
uncommon. It may be noticed that the general rule holds good in England 
even in the case of a Welsh mortgage, which cannot ordinarily be foreclosed 
by the mortgagee—Curtis v Holcombe (1837)6 LJ NS Ch 156. But the law 
here is different — see the cases in the next para. But this board rule has 
not been adopted in India and it cannot certainly be applied to a 
usufructuary mortgage—Dondh v Tek ILR (1899)21 All 251; cf. Ramunni 
v Brahma ILR (1832)15 Mad 366. 


It should be noticed that the dismissal will operate as a foreclosure only 
as against the person seeking redemption, and not as against a defendant 
who is only given a permissive right to redeem by the judgment, or as 
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against a person who having a prior right to redeem has waived it in favour 
of the plaintif— Chappe! v Ress 20 LT OS 57: (1852)1 DeG MAG 393: 35 
Digest (Repi) 675; Paine, Ex parte (1863)3 DJ 8 S 458. 


And this brings us to a point on which the High Courts in India are divided 
in opinion. In Madras, there is a long line of cases which lay down that if 
the decree does not expressly contain an order for foreclosure on default 
of payment within a prescribed time, the mortgagor's right of redemption 
will not be extinguished, and he can bring a fresh suit for redemption. In 
this view, the mortgagor, who lets the time for enforcing his decree pass 
without seeking to enforce it, is in the same position as a mortgagor in 
England whose action for redemption has been dismissed for want of 
prosecution—Sami v Soma ILR (1882)6 Mad 119; Periandi v Angopa ILR 
(1883)7 Mad 423; Karuthasmi v Jaganathi ILR (1885)8 Mad 478; Ramunni 
v Brahma ILR (1892)15 Mad 366; Nainappa v Chidam ILR (1897)21 Mad 
18; disting. Ramasami v Sami ILR (1893)17 Mad 96: 4 MLJ 28; Vallabha 
v Vedapuratti ILR (1895)19 Mad 40: 5 MLJ 282; for the practice in Madras, 
see Vedapuratti v Vallabha ILR (1902)25 Mad 300: 12 MLJ 128: cf. Dinkar 
v Sheo (1874)22 WR 172. On the other hand, there is an egually long line 
of cases in the Bombay and Allahabad reports which lay down that If the 
mortgagor does not in such cases redeem within the time allowed by law 
for the enforcement of decrees, the judgment will operate as a decree for 
foreclosure— Golam v Ailu (1871)3 NWP 62; Anrudh v Sheo ILR (1882)4 
All 481; Gansavant v Narayan ILR (1883)7 Bom 467; Vishnu v Balaji ILR 
(1887)12 Bom 352; Maloji v Sagaji ILR (1888)13 Bom 567; Narasinha v 
Bhogvantrao ILR (1889)14 Bom 327, and the cases cited therein: Narayan 
v Anand ILR (1891)16 Bom 480; Bapuji v Guja ILR (1917)42 Bom 246; 
Bandhu v Shah ILR (1892)14 All 350; Jaikishen v Bhola ILR (1892)14 Ali 
529; Wazir v Dhuman ILR (1893)16 All 65; Hoy v Razuddin ILR (1896)19 
All 202; disting. Dhond v Tek (1899)21 All 258; Sitaram v Madho ILR 
(1901)24 All 44; Rugad v Sat ILR (1904)27 All 178; but see Chaita v Puram 
(1867)2 Agra HC 256; Muhammed v Mannulali ILR (1889)11 All 386; Naka 
v Chiranji ICR (1910)32 All 215. It is otherwise in the case of decree for 
sale— Behari v GanpatILR (1887)10 All 1; Kunara v Govinda ILR (1892)16 
Mad 214. It should be noticed that if the time is allowed to pass without 
payment of the mortgage money, the mortgagor cannot enforce any right 
of his by execution— Val/abha v VedapurattiILR (1895)19 Mad 40; Elayadath 
v Krishna ILR (1889)13 Mad 267; Ram v Har ILR (1891)13 All 400. The 
Bombay High Court has, however, decided in favour of the mortgagor's right 
to bring a fresh suit for redemption—Rarnji v Pandharinath ILR (1918)43 
Bom 334: 21 Bom LR 56; disting Dinu v Shripad ILR (1919)43 Bom 703. 
On one point, however, there does not seem to be much difference of 
opinion. If the judgment merely directs that the mortgagee shall be put into 
or retain possession of the mortgaged property, the mortgagor may 
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certainly bring a fresh action for redemption—Ravji v Kaluram (1873)12 
Bom HC 160; Kam v Baba (1875)12 Bom HC 163; Narsinha v Bhugvan ILR 
(1889)14 Bom 327; Papamma v Pratapa ILR (1896)19 Mad 249: Har v Sheo 
ILR (1898)20 All 506; disting. Hari v Shapurji (1886)13 IA 66: ILR 10 Bom 
461, where the question whether an action for redemption on foot of the 
Original mortgage will lie was left open by their Lordships; see also Jani v 
Hari ILR (1887)16 Bom 659n; disting. Rambhat v Ragho ILR (1892)16 Bom 
656; cf. Golam v Krishen (1875)23 WR 156. In M.R. Patil v S.B. Rainade 
[AIR 1988 SC 1200: (1988)3 SCC 298] there was a preliminary decree in 
a suit for redemption but the mortgagors failed to make payment within the 
period as specified in the decree, following which a final decree for sale 
was passed in the suit on the basis of an application made by the 
mortgagee. This final decree was, however, not executed by the mortgagee, 
though the mortgagee and after him his heirs and legal representatives 
continued to remain in possession of the mortgaged property. The succes- 
sors-in-interest of the original mortgagors having subsequently filed a 
second suit for redemption, it was held that the suit was maintainable, 
overruling the plea that as a final decree was passed in the earlier 
redemption suit, there was a merger of the mortgage debt in the decretal 
debt and, as such, the second suit for redemption was barred. 


2. Costs.—No account of a mortgagee’s rights would be complete 
without some reference to the costs of an action for foreclosure or 
redemption, a topic which fills 17 pages in the ninth edition 1977 of Fisher 
8 Lightwood's Law of Mortgage [pp. 638-654; see also sixth edition 1910, 
pp. 880-887], reminding us of an English lawyer that the importance of 
questions is in this ratio: First costs, second pleading, and third, very far 
behind, the merits of the case. 


It would be unprofitable to go through the long roll of cases on this 
question, and it will only be pointed out that a mortgagee has an absolute 
right to costs, unless it is forfeited by misconduct—see Order 34, rules 4, 
10, Code of Civil Procedure. It is sometimes said that the mortgagee’s claim 
to costs is a matter of agreement. But this is obviously a fiction, being merely 
a deduction from the established Chancery practice on the subject. 


But the costs of the action will, as a rule, be only added to the amount 
of the security; and the mortgagor will be made personally liable for them 
only in very exceptional cases of misconduct—Guardian Assurance Co. v 
Avonmore (1869)7 Ir R Eq 496; Griffith v Pound (1890)45 Ch D 553, 563: 
59 LJ Ch 522: 35 Digest (Repl) 486; cf. Liverpool Marine Credit Co. v Wilson 
(1872)7 Ch App 507, 512: 41 LJ Ch 798: 26 LT 717: 41 Digest (Repl) 554; 
Sharples v Adams (1863)32 Beav 213, 217. It has been said, it is true, that 
the order absolute for foreclosure will operate as a discharge of the 
mortgage debt, but not of the costs which may be recovered by the 
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mortgagee like other judgment debts from the mortgagor—Autnessur v 
Jusoda ILR (1886)14 Cal 185; Damodar v Budh ILR (1888)10 All 179; 
disting. Adjim v Cruickshank (1874)21 WR 299. But it is doubtful if this is 
quite correct, though it is certainly competent to the court in the exercise 
of its discretion to award the costs personally against the mortgagor. Be 
this as it may, where the terms of the decree are ambiguous, it ought not 
to be construed in such a manner as to enable the mortgagee to realise 
his costs personally from the mortgagor— Magbul v Lalta ILR (1898)20 All 
523, overruling Chiranji v Moti 1898 AWN 33; Mohanya v Ram (1912)16 
CWN 731; Dambar v Kalyan ILR (1917)40 Ali 109: 15 All LJ 914; Amina 
v RamiLR (1919)41 All 473. See alsothe cases cited in para note 10, ante. 
The costs of the action will include any costs properly incurred by the 
mortgagee since the decree for foreclosure, sale or redemption, up to the 
time of actual payment, as for example, the cost of a reconveyance under 
Order 34, rule 2, Code of Civil Procedure. See Order 34, rule 10. 


3. Position of purchaser.—Now let us pass on to the guestion of the 
nature and extent of the interest which is conveyed to a purchaser under 
an imperfect decree for sale, a most fruitful source of litigation in India. 


if the suit has been properly constituted, that is, if the mortgagor and 
all subsequent assignees are parties to it, the title of the purchaser will be. 
absolute, relating back to the time of the execution of the mortgage. He will 
not, therefore, be bound by any subsequent disposition made by the 
mortgagor as the sale will cut off all such interests. Another way of stating 
the rule is that the purchaser acquires the equity of redemption of the 
mortgagor as at the time of the mortgage, together with the lien of the 
mortgagee, which he may use, if necessary, .for his protection—Eman v 
Raj (1875)14 BLR 408: 23 WR 187; see also Aruth v Juggunath (1875)23 
WR 460, where the mortgagee elected to take a money decree and 
purchased the property himself in execution; cf. Mohan v Tagu ILR (1885)10 
Bom 224; Gajadhar v Mulchand ILR (1888)10 All 520. 


But it has been pointed out in one case [Rama v Boloram ILR (1881)7 
Cal 677: 9 CLR 233; cf. Pandu v Balaji 1878 Bom PJ 54; Mehrbano v Nadir 
ILR (1900)22 All 212; disting. Gajadhur v Mulchand ILR (1888)10 All 520; 
Dadoda v Damodar ILR (1891)16 Bom 486, where the property was 
originally purchased by the mortgagee himself; but see Ram v Raj(1875)24 
WR 94; Tukaram v Bhavani 1876 Bom PJ 223; where it was held that the 
purchaser was entitled to stand in the place of the mortgagee, though the 
latter did not make the assignee of the eguity of redemption a party to the 
suit although he had notice of the assignment] that it would be more correct 
to say that the mortgagee sells the property discharged of his own lien. In 
this view, if the owner of the ulterior equity of redemption is not a party to 
the suit, the purchaser cannot claim the position of an assignee of the 
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security, as it would still remain in the mortgagee. It has been held in 
Allahabad that if the transferees of the equity of redemption were not parties 
to the suit, they may ask for a declaration that their interests are unaffected 
by the decree for sale, or the sale in pursuance of it, without either tendering 
the mortgage debt or bringing a suit for redemption — Nathu v Gumani ILR 
(1896)18 All 320; see also Hargu v Govind ILR (1897)19 All 541; Maqbal 
v Abdul(1898)3 CWN Ixiv; Girish v Iswar(1898)4 CWN 452. But see Abdulla 
v Abdulla ILR (1880)5 Bom 8; Jatha v Venkatapa ILR (1880)5 Bom 14; 
Lutchmi v Land etc. India ILR (1887)14 Cal 464, where however, the 
mortgage was in the English form and gave the mortgagee power to take 
possession on default; Gajadhar v Mulchand ILR (1888)10 All 520; Protap 
v Ishan (1898)4 CWN 266. See also Madhu v Achraj (1881)9 CLR 369; 
Murugaser v De Soysa 1891 AC 69; disting. Assamathem v Luchmi ILR 
(1878)4 Cal 142. And this seems to be the iaw also in America, where the 
general rule that the security is transferred to the purchaser does not hold 
good if the owner of the eguity of redemption, who is said to be the only 
necessary party, is not made a defendant. In all other cases, the security 
passes to the purchaser; for the sale, though it fails to be effectual in every 
other respect, operates as an assignment of tne mortgage to the purchaser, 
who may, if he chooses, proceed de novo to foreclose those who were not 
represented, in the suit—Jones 88 812, 1395, 1678, 1679; cf. Damodar v 
Naro ILR (1881)6 Bom 11; Mohan v Toguraka ILR (1885)10 Bom 224; 
Namdar v Karam ILR (1891)13 All 315; Balmakund v Sangari ILR (1897)19 
All 379. Thus in the case of a derivative interest created by the mortgagor, 
as, for example, where he has carved a tenure out of the mortgaged 
property, though the court cannot, in the absence of the tenant, sell anything 
except the security of the creditor and the outstanding right of the debtor, 
namely, the right of the former to a charge on the land and of the latter to 
the reversion [Byjnath v Gobordhun (1875)24 WR 210; see also Koki! v Duli 
(1879)5 CLR 243; Radha v Monohur ILR (1880)6 Cal 317], the purchaser 
as assignee of the lien can require the lessee to redeem him, and on the 
latter's failure to do so, he may call for a sale of the property. And this would 
seem to be the only course open to him, if the mortgage security was 
impaired by the creation of the term. On such sale, he would be entitled 
to a first charge on the proceeds to the extent to which the purchase money 
was applied in payment of the mortgage debt; disting. Muhammad v Mango 
ILR (1899)22 All 90, where the lease was created pendente lite, though the 
learned judge speaks only of the execution of the lease being in contra- 
vention of a covenant not to alienate which was contained in the mortgage 
deed. 


And this leads us to a point, namely, the difference between the position 
of a person who as acquired a partial interest in the mortgaged premises, 
who can only be foreclosed, and that of a mere incumbrancer who may be 
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redeemed by the purchaser as standing in the place of the mortgagor, and 
who, if the purchaser does not choose to redeem, can only call for a fresh 
sale of the mortgaged property, when the proceeds will be distributed in 
accordance with the respective rights of the parties. This remark does not 
apply where the mortgagee is entitled to foreciose. 


In the case of Gopeebundhoo v Kalee Pudo [(1875)23 WR 338; cf. 
Mohan v Togu ILR (1885)10 Bom 224; Damodar v Naro ILR (1881)6 Bom 
11; Wasudeb v Narayan 1882 Bom PJ 21; Mansukh v Turbhovan 1882 Bom 
PJ 213: Radha v Shamrav ILR (1881)8 Bom 168; Venkata v Kannam ILR 
(1882)5 Mad 184; Shiv v Genu ILR (1882)6 Bom 515; Sankana v 
Virupakshpa ILR (1883)7 Bom 146; Tulsa v Khub ILR (1891)13 All 581; 
Desai v Mundas ILR (1895)20 Bom 390; Ranga v Jelli ILR (1902)26 Mad 
484: 13 MLJ 131. !n most of these cases, however, the court made a decree 
for foreclosure instead of sale], debtor having mortgaged his property to 
two persons in succession, the first mortgagee brought a suit and obtained 
a decree but only against the mortgagor, and purchased the property 
himself. The mortgaged premises were afterwards sold a second time at 
the instance of the puisne mortgagee and bought by himself. This sale took 
place in the absence of the prior incumbrancer. It was held that though the 
purchaser under the first decree was entitled to the outstanding interest in 
the mortgagor as the puisne mortgagee was not a party to it, the latter had 
a right to pay off the amount due under the first mortgage, and that upon 
such payment he would be the ‘holder of the first charge’ on the property, 
with power to realise it in the usual way, if the first mortgagee in his character 
of owner of the equity of redemption did not choose to redeem. in America 
where the usual judgment is one for sale, the decree in such case is that 
the pusine mortgagee redeems the first mortgage; that the mortgagee, as 
owner of the equity of redemption, redeems from the puisne mortgagee, 
and if he fails to do so, that the premises be sold and out of the proceeds 
there be paid; first, the prior mortgage and interest; second, the remainder 
to the payment of the second mortgage and interest upon it and in case 
there is a surplus, this is to be paid to the first mortgagee as owner of the 
equity of redemption — Jones 8 1075; disting. Perumal v KaveriILR (1882)16 
Mad 121. In other words, a puisne incumbrancer, who, not having been 
made a party by the prior mortgagee to his action, is afterwards allowed 
to redeem, redeems not the premises, strictly speaking, but only the prior 
incumbrance and is entitled merely to an assignment of the security, which 
may of course be redeemed in the useful way by the owner of the equity 
of redemption. In Delhi and London Bank Ltd. v Bhikari [ILR (1901)24 All 
185], it was held that a puisne mortgagee who redeems a prior mortgagee, 
who has purchased under a decree for sale to which the puisne mortgagee 
was not a party, acquires on redemption an absolute title to the property 
which is included in the subsequent mortgage, but as to property not so 
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included, though comprised in the first security, the puisne mortgagee can 
only take possession as mortgagee and not as owner. But if the purchaser 
does not choose to redeem, the property must be again sold and the 
proceeds applied in the first instance in payment of the amount due to the 
second mortgagee including the money paid him for redeeming the first 
mortgage, the surplus, if any, going to the purchaser as the owner of the 
equity of redemption. 


It may be observed here in passing, that as between two rival purchasers 
the title to the outstanding equity of redemption is determined by the priority 
not of the respective mortgages but of the respective sales [Gopee v Kalee 
(1875)23 WR 338; Nanack v Teluckdye ILR (1879)5 Cal 265: 4 CLR 358; 
Dirgopal v Bolakee ILR (1879)5 Cal 269; Venkata v Ramia ILR (1879)2 Mad 
108; Radha v Monohur ILR (1880)6 Cal 317; Jugal v Kartic ILR (1892)21 
Cal 116; Rama v Alkonda ILR (1895)18 Mad 500: 5 MLJ 197; Akatti v 
Chirayil ILA (1902)26 Mad 486; disting. Raghu v Jurwan ILR (1886)8 All 
105; Bunwari v Ram (1902)7 CWN 11, where the puisne mortgage bought 
during the pendency of a suit by the prior mortgagee who subsequently sold 
the property and duly took possession of it. But a purchaser under a 
subseguent mortgage is not entitled to possession of the property though 
it was first sold to him without redeeming a prior incumbrance under which 
the property has been subseguently sold to another person who obtains 
possession—Cheit v Gunga (1876)25 WR 216; Bala v Pandurang 1894 
Bom PJ 279; Ram v Bandi ILR (1904)31 Cal 737; Har v Dalmardan ILR 
(1905)32 Cal 891; cf. Monohar v Ram ILR (1912)34 All 323; Chinnu v 
Venkatasamy (1915)30 MLJ 347; Jones, 8 1048]; and the person who first 
buys the eguity of redemption, whether he is the mortgagee himself or a 
stranger, will be entitled in his character of transferee to redeem all 
subsisting mortgages on the property, and thus acguire an absolute title 
to it. 

And therefore it is necessary to consider the position of a second 
mortgagee who is unable or unwilling to redeem the purchaser under the 
first mortgage, by paying off the amount due on the prior security. Though 
a sale at the instance of a puisne mortgagee will only pass the property 
subject to all prior incumbrances, if a prior mortgage has been merged, a 
puisne mortgagee will be entitled to a decree for sale free of the prior 
incumbrance. Thus, where a purchaser from the first mortgagee who had 
bought the property under a decree to which the puisne mortgagee was 
not a party, undertook to pay the debt owing to the latter and retained a 
certain sum out of the purchase money for that purpose, it was held that 
the puisne mortgagee was entitled to realise the money due to him out of 
the mortgaged property — Narayanasami v Narayana ILR (1893)17 Mad 62. 
It was thought by the Allahabad High Court that under the Transfer of 
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Property Act, a puisne mortgagee who did not choose to redeem a prior 
incumbrancer was not entitled to sell the property subject to such incum- 
brance, though he was no party to the suit instituted by the prior incum- 
brancer. The reason given by the learned judges was that ‘property’ in the 
Transfer of Property Act means ‘an actual physical object’, and not ‘mere 
rights relating to such objects’, an interpretation which would hardly occur 
to one reading the word by his ordinary natural lights. 


It does not permit us to enquire whether the foregoing definition would 
exclude an estate in reversion or remainder. Nor can we pause to consider 
whether the judgment did not strike at the validity of all second mortgages, 
besides ignoring the provisions of section 96 of the Transfer of Property Act. 
It may, however, be pointed out that though it is perfectly true, as Sir John 
Edge remarks, indeed it may be said to be a truism, that ‘we must construe 
each Act on its Owing wording and in accordance with its own context. One 
cannot help thinking there must be something wrong in the chain of 
deduction by which the conclusion was reached, that the Indian legislature 
was dealing with the Transfer of Property Act not with rights and obligations 
but with ‘physical objects’, which are generally thought by lawyers to be 
outside the province of jurisprudence—Zalim v Ram ILR (1888)10 All 629; 
Salig v Har ILR (1890)12 All 548; Matadin v Kazim ILR (1891)13 All 432; 
Tulsa v Khub ILR (1891)13 All 581; see however Ram Shankar v Ganesh 
[ICR (1907)29 All 385] in which Matadin v Kazim ILR (1891)13 All 432 was 
dissented from; see also Akham v Suba ILR (1895)18 All 83, where the 
property was subject to a prior usufructuary mortgage. Disting. Kali v 
Ahmed ILR (1894)17 All 48; but see Kanti v Kutubuddin ILR (1894)22 Cal 
33; Muthu v Venkata ILR (1896)20 Mad 35; and the cases cited therein. In 
England, as well as in Ireland, an equity of redemption may be sold — Seton 
on Decrees, p. 342; Hutton, Exp (1896)11 Ir Eq R 160. In the latter country, 
however, a puisne mortgagee could not sell and mortgaged premises in 
the Court of Chancery without redeeming all prior incumbrances—Lawless 
v Mansfield (1841)7 Ir Eq 113. But a different practice prevailed in the Court 
of Exchequer where a puisne mortgagee was entitled to an account of what 
was due on his own mortgage and also on account of prior incumbrances, 
the prior mortgagees being bound to submit to a sale, their dues being first 
paid out of the proceeds— Perrot v O' Halloran (1840)2 Ir Eq 428. But this 
view was not accepted by any of the other High Courts—Debendra v Ram 
ILR (1903)30 Cal 599: 7 CWN 766; Durga v Chandra (1899)4 CWN 541; 
cf. Meherbano v NadirILR(1900)22 All 212; but see Rangayya v Parthanarathi 
ILR (1896)20 Mad 120. And indeed it is difficult to see how the right of a 
puisne mortgagee to realise his security can be affected or taken away from 
him by the operation of a decree for sale in a suit in which he was not 
represented. Repeated sales of incumbered lands, however, are not 

calculated to create confidence in judicial sales. The evil may be obviated 
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in some measure by directing a fresh sale of the property free of both 
incumbrances, at an upset price equal to the amount due to the first 
mortgagee, both incumbrancers to be satisfied out of the proceeds, the first 
of course taking precedence— Matongini v Janmunjoy (1876)25 WR 513. 


Let us now deal with the terms on which a transferee out and out of the 
equity of redemption in a part of an estate, can claim to redeem a purchaser 
at a sale by the mortgagee under a decree made in his absence, when.the 
estate has been sold in parcels, premising that the purchaser is not bound 
to assert his right actively by an action for redemption but may wait to be 
foreclosed. 


The case which is most frequently cited on the point is Kasumunnissa 
v Nilratna [ILR (1881)8 Cal 79: 9 CLR 173: 10 CLR 113, the purchaser in 
this case was a stranger and the assignee a putnidar, but see Sivathi v 
Rama ILR (1897)21 Mad 64, where the purchaser of one parcel under a 
decree for sale in the absence of the person to whom it had been sold by 
the mortgagor was allowed to be redeemed on payment, not of the price 
actually paid by him, but of the proportion of the mortgage debt chargeable 
in respect of such parcel which was much larger, the purchaser being 
treated as an assignee of the security] where it was held that an assignee 
of the equity of redemption, who was no party to the decree for sale which 
also included other properties, is entitled to redeem on payment of the 
purchase money, if it was less than the mortgage debt but if it was more 
he is not bound to pay the excess. 


There can, however, be no doubt that ordinarily an account ought to be 
directed which must be taken in the presence of all persons interested in 
the equity of redemption. In the case of Nilakant v Suresh [(1885)12 IA 171: 
ILR 12 Cal 414. The judgment of the High Court in this case was based 
on Kasummunissa v Nilratna ILR (1881)8 Cal 79; see ILR 12 Cal 422] the 
High Court having allowed the defendant, who had purchased only a 
portion of the mortgaged property to redeem the plaintiff, who was also the 
mortgagee on payment only of the price paid by the latter at the sale, without 
directing any accounts at all, the Privy Council observed that it was quite 
a new thing to allow the purchaser of a single fragment of the equity of 
redemption, without bringing the other purchasers before the court, to have 
an account as between himself and the mortgagee alone. Such a law, their 
Lordships went on to add,, would result in great injustice to the mortgagee. 
It would put him to a separate suit against each purchaser of a fragment 
of the equity of redemption, though purchasing without his consent, and 
he would have separate suits against each of them, suits in which no one 
of the parties would be bound by anything which took place in a suit against 
another. Different proportions of value might thus be struck in the different 
suits, and the utmost confusion and embarrassment would be created if the 
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court could proceed at once to say, of its own discretion, what should be 
the price paid for a mortgaged property—see a/so the observations of 
Ainslie, J, in Kokil v Duli (1879)5 CLR 243. 


The rule laid down by Justice Pontifex in Kasumunnissa’s case [ILR 
(1881)8 Cal 79: 9 CLR 113: 10 CLR 113], however, possesses an attractive 
simplicity which has led to his general adoption in Bengal. The true rule, 
however, is that the person who redeems must pay the whole amount of 
the mortgage debt though the land sold for less, the account being taken 
in the presence of all persons interested in the result. The grounds for this 
rule are very clearly stated by Justice Bradley of the United States Supreme 
Court: ‘To redeem property which has been sold under a mortgage for less 
than the mortgage debt must be tendered or paid into court. The party 
offering to redeem proceeds upon the hypothesis that, as to him, the 
mortgage has never been foreclosed and is still in existence. Therefore he 
can only lift it by paying it, the money being subject to distribution between 
the mortgagee and the purchaser in equitable proportions so as to 
reimburse the latter his purchase money, and pay the former the balance 
of his debt'—Colins v Riggs 14 Wall 491, cited in Jones, 8 1075; Dadoba 
v Damodar ILR (1891)16 Bom 486; see also the observations of their 
Lordships of the Privy Council in Lutf v Futteh (1889)16 IA 129: ILR 17 Cal 
23, 32. If a prior mortgagee, who has himself bought the property and 
afterwards sold portions of it to others, is redeemed, the redemption money 
should be distributed among the vendees on the basis of the prices paid 
by them and in the order of the several conveyances—Jones, § 1075. 


And a similar view has been taken in an Allahabad case where the 
learned judges, after pointing out that if the prior mortgagee himself 
becomes the purchaser, he can be redeemed only on payment of the whole 
amount due on his security, go on to say: ‘Had a third party purchased the 
property, and had his purchase money discharged the prior mortgage in 
full, he would undoubtedly have been entitled to claim that a subsequent 
mortgagee, who by reason of his not being a party to the prior mortgagee’s 
suit had the right to redemption, must pay him the full amount of the prior 
mortgage. But if the purchase money paid by such a purchaser did not fully 
satisfy the amount of the prior mortgage, he is not entitled, upon redemption 
by a puisne mortgagee, to the whole amount of the prior mortgage. The 
subsequent mortgagee would, in our opinion, have to pay the full amount 
upon the prior mortgage, but that amount would be apportioned between 
the purchaser, whose purchase money satisfied the mortgage in part, and 
the mortgagee to whom the balance of the mortgage money is due. If the 
mortgagee has himself bought a part of the property, the debt would be 
apportioned. Thus, where a suit was brought upon a mortgage against the 
original mortgagor and upon the latter’s death all his heirs were not brought 
on the record, and under the decree thus obtained the mortgaged property 
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was sold, it was held in a suit by the heirs who had not been joined that 
they were entitled to redeem their share upon payment of a proportionate 
share of the mortgage debt — Surya v Monindra (1899)4 CWN 507; see also 
Anand v Keshav 1889 Bom PJ 170; Girish v Juramoni (1898)5 CWN 83. 
When there are more purchasers than one, the apportionment should be 
made between them pro rata and the balance should go to the mortgagee. 
But in no case can redemption be allowed except upon payment of the 
whole amount due under the mortgage’ [Dip v Hira ILR (1897)19 All 527, 
534; Wahid v Gobardhan ILR (1903)25 All 388; Phulmani v Nageshar ILR 
(1911)33 All 370; Raghunath v Shankar ILR (1913)36 All 123: 12 All LJ 41; 
see also Ganga v Land Mortgage Bank ILR (1893)21 Cal 366: 21 IA 1; cf. 
Shivathi v Ram ILR (1897)21 Mad 64; Sri Ram v KesriILR (1903)26 All 185; 
Girish v Kedar ILR (1906)33 Cal 590: 10 CWN 592]. Nor can the court refuse 
to give the purchaser a charge for the full amount of the purchase money, 
simply because the security comprised other properties—Lutf v Futteh 
(1889)16 IA 129: ILR 17 Cal 23. 


It should be added that the question whether where a person insists 
upon his right to redeem on the ground that he is not bound by the decree, 
the account will be taken on the footing of the decree or on the footing of 
the security which he seeks to redeem, is open to controversy. However, 
as a person, who seeks to redeem, admits that the mortgage is still 
subsisting he cannot consistently deny that the mortgagee is entitled as 
against him to such benefit as his security gives him—Umes v Zahur 
(1890)17 IA 201: ILR 18 Cal 164. The Privy Council has held this case was 
decided on the law as it stood before the passing of the Transfer of Property 
Act, and an order under section 89 of the Act, had the effect of the 
substituting the right of sale thereby conferred on the mortgagee for his 
rights under the mortgage, and the latter rights are extinguished—Matru 
v Durga (1919)47 IA 71: ILR 42 All 364; the last clause of section 89 of the 
Transfer of Property Act has, however, been omitted in Order 34, rule 5 of 
the Code of Civil Procedure which has replaced that section. See Sukhi 
v Ghulam (1921)48 IA 465: ILR 43 All 469; Hukum v Lallanji ILR (1920)43 
All 204. Cf. Ganga v Land Mortgage Bank (1893)21 IA 1: ILR 21 Cal 366; 
Ram Nath v Brahmamoyi (1905)1 Cal LJ 531; Thenappa v Marimuthu ILR 
(1907)31 Mad 258; Phuichand v Roshan (1916)14 All LJ 337; Muthammal 
v Razu ILR (1917)41 Mad 513; disting. Kedar v Bishen (1903)31 IA 57; ILR 
31 Cal 332; but see Ram v Bhikari ILR (1903)26 All 464; Ganga v Jogendra 
(1907)5 Cal LJ 315: 11 CWN 403; Jugdeo v Habibulla (1907)6 Cal LJ 612; 
Gurdeo v Chandrikah ILR (1907)36 Cal 193: 5 Cal LJ 611. In other words, 
he cannot, in Scotish phrase, both approbate and reprobate, or to use a 
homely English saying, he cannot blow both hot and cold. 


4. Successive sales.—One cannot help remarking that the guestion 
whether successive sales of the same property by the court should be ever 
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permitted is one of much interest and difficulty which will receive the 
attention of the legislature when the law is recast. Before the Transfer of 
Property Act was enacted, the question what passed to a purchaser of 
mortgaged property gave rise to endless litigation; as it was by no means 
an uncommon thing for the same property to be sold successively four o: 
five times, first, perhaps, by an unsecured creditor, and then by the secured 
creditors of the debtor; the last mortgagee coming in first; then the others 
in inverse order, the first mortgagee closing the scene and deepening the 
confusion. 


It was though that, with the new addition to the statute book, this chaotic 
condition would be reduced to order, and property in mortgage when sold 
would fetch an adequate price. In his speech on the motion for passing the 
Transfer of Property Act, Sir Griffith Evan said: 


‘It is by no means unusual when the same property is pledged to 
different creditors in different mortgage bounds, for each creditor to 
hold a separate sale and leave the purchasers to fight out in court 
the question of what they have bought under their respective sales. 
There being no machinery for bringing together into one suit the 
various incumbrances on the property, endless confusion has been 
the result, and the decisions of the courts upon the almost insoluble 
problems arising from this state of things have been numerous and 
contradictory. The result is that the mortgaged property cannot fetch 
anything like its value. The debtor is ruined, the honest and respect- 
able moneylender discouraged, and a vast amount of gambling and 
speculative litigation fostered. It has been one of the objects of this 
chapter to remedy these and other similar evils.’ 


‘| hope some day when our registration system is improved, to see 
a much greater change and to see incumbered land sold under a 
statutory title, leaving all disputed questions to be fought out over the 
proceeds in court. But pending this it is very necessary to do 
something and what is done by this chapter will, | expect, remedy or 
at least ameliorate many of the existing evils. 


The sated reader of the law reports may allow himself an amused smile 
as he recalls these remarks of the honourable member; for the event has 
not certainly justified his expectations. The reason is perhaps not far to seek. 
In England, according to the acknowledged practice, there may be as many 
foreclosures as there are mortgagees, provided the suits are instituted in 
a series beginning with the last mortgage—Calvert on Parties, p. 186. And 
this practice has been stereotyped in Indian law. But it may be safely 
asserted that where each of several successive mortgagees may have a 
decree and sale, there can be no confidence in judicial sales. 


The only adequate remedy would seem to be the sale of incumbered 
lands under a statutory title, leaving all controverted questions to be settled 
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over the proceeds. This is the procedure followed in countries the jurispru- 
dence of which is moulded on the Roman law. Roughly speaking, a sale 
under an execution extinguishes all hypothecary rights or debts affecting 
the property, which are then transferred to the purchase money, which is 
deposited in court, the creditors of the mortgagor being cited to appear and 
assert their claims. A proceeding is then adopted by which the respective 
priorities of the creditors are ascertained and the proceeds divided 
according to the result of the investigation. This proceeding is called the 
proeferentia and concurrence of creditors; and its object is to comprise the 
adjudication and assertion as well of those claims, which are prior or 
preferred, as of those which are concurrent. Each claim to be preferred or 
ranked concurrently is regularly brought to issue and belated; and the court, 
by its sentence, declares the order in which the parties are to rank on the 
proceeds—Code de Proced Civile. Tit., 14; see also Burge's Foreign and 
Colonial Law, Vol. ll, pp. 592-3; Vol. Ill, pp. 229-30; and see the Landed 
Estates Court (Ireland) Act (1858), sections 43-53. Where the order for sale 
is made absolute, it operates as a conversion of the estate into money, and 
an absolutely safe title is given to the purchaser under it. As to the effect 
of an order for sale see Nixon's Estate, in re (1874)9 Ir R Eq 7; Calclough, 
in re (1858)8 Ir Ch Rep 330. This, it must be allowed, is a very simple and 
intelligible rule, and as pointed out by an American judge the interest of the 
mortgagor and of the mortgagee, as well as the security of purchasers, 
render it the only proper course [Clark v Prentice 3 Dana (ky) 468, cited 
in Jones, § 1439]; for it secures to the ‘debtors a fair price for his property, 
and thus effectually protects the interests of the creditor. Trafficking in 
doubtful claims, one of the least attractive phases of litigation in India, finds 
no encouragement in such a system while the rights of the creditors are 
protected with a jealousy not less scrupulous than that which we find in 
systems with which we are more familiar. 


But we shall have to wait a long time, perhaps till the Greek Kalends, 
before any such charge is made in Indian law. The order of lawyers are 
conservative by instinct, and there are not a few who believe not only in 
the necessity, but also in the absolute sacredness of every technical rule, 
however unreasonable, and who see nothing but peril in innovations, 
however beneficial. Sir James Stephen’s conveyancer was a fair specimen 
of this class of lawyers always ‘perplexed with fear of change’. 


(g) Summing up 


A mere beadroll of cases, however useful to the practitioner, would have 
been of very doubtful utility to the student. Hence an attempt has been made 
to explain, as fully as possible; the principles on which the law is founded. 
‘He knoweth not the law who knoweth not the reason thereof’ is a saying 
which one should always bear in mind. It is now accepted almost as a truism 
that a careful study of general principles, as illustrated in different systems 
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of law, will not be wholly useless when one enters upon the practical duties 
of the profession. It may not be given to every one of us to attain high forensic 
skill, but depend upon it, the time given to a scientific study of law is never 
wholly thrown away; for legal practice is not a thing apart from legal science 
However, a warning may be given that laborious days are not always 
crowned with riches or. honour; for the race is not invariably to the swift, 
nor the battle to the strong, and professional distinction may be won in more 
ways than many of us perhaps imagine. But a higher guerdon awaits those 
who pursue learning for its own sake; and all are invited to join that noble 
band to which so many are called and so few are chosen; for the dust of 
daily life tends to deaden those finer sentiments to which life should owe 
its savour. This does not mean that one is to live in cloistered seclusion, 
detached from the world and all its pursuits. What is wanted is that one 
should not be too eager in the chase for money, position or power. Here 
one cannot fall into the habit of prizing low and gross ideals without suffering 
deterioration in one’s intellectual as well as moral fibre. It is advisable, 
therefore, betimes to labour and to wait; and if one is ever tempted to join 
in the fierce hunt after the vulgar prizes of the world, it should be 
remembered that, after all, the successful man as he is called looks sleek. 
And he is not unfrequently 


‘A poor player 
That struts and feets his hour upon the stage, 
And then is heard no more. 
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Enforcement of Security Interest 
by Secured Creditor without 
Court’s Intervention 





Synopsis 


(a) English law and practice followed in India 

(b) Statutory law 

(c) Change effected by Securitisation Act and its overriding effect 
(d) Reason for introducing Securitisation Act 

(e) Remedy of borrower under Securitisation Act 


(a) English law and practice followed in India 


It was a moot point whether a mortgagee could exercise a power of sale 
without the intervention of the court. Such a power is in England incident 
to all mortgages by deed. In any mortgage made after 1881 a power of sale 
is conferred by sec. 101 of the Law of Property Act, 1925. 


The mortgage must be made by deed, but, subject to this, the power 
applies to any mortgage, charge or lien on real or personal property or any 
interest in it, or any thing in action, except certain bills of sale, and except 
debentures upon a public undertaking. An equitable mortgagee under a 
memorandum of charge by deed containing an appropriate power of 
attorney can convey the legal estate on sale by him in exercise of the 
statutory power of sale. The power of sale does not affect the right of 
foreclosure, may be varied or extended by the mortgage deed, and applies 
to the mortgage only so far as a contrary intention is not expressed in it. 


The statutory power of sale authorises the mortgagee, when the 
mortgage money has become due, to sell, or to concur with any other 
person in selling, the mortgaged property or any part of it either subject to 
prior charges or not, and either together or in lots, by public auction or private 
contract, subject to such conditions of title as he thinks fit. The mortgagee 
exercising the power of sale has also power to vary any contract of sale, 
and to buy in at an auction, and to rescind any contract of sale, and to re- 
sell, without being answerable for any loss occasioned by it. He also has 
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power by deed to convey the property sold for such estate or interest as 
he is by the Law of Property Act 1925 authorised to sell or convey or may 
be the subject of the mortgage, freed from all estates, interests and rights 
to which the mortgage has priority, but subject to all estates, interests and 
rights which have priority to the mortgage—Halsbury’s Law of England 4th 
Edn., Vol. 32, paras 712 and 713. 


It was by and large, the practice of the Indian Courts to follow English 
law. Melvill J in Kesharav v Bhavanji ((1871)8 Bom HC 142] condemned 
the practice of following English law in India but he later on in Jagivan v 
Shridar [(1878)2 Bom 252] followed the English law. 


(b) Statutory law 


The view of Melvill J impressed the legislators and had imposed a 
limitation on the exercise of power of sale by enacting sec. 69 which was 
later on remodelled by the amending Act XX of 1929. 


in terms of sec. 69 the power of sale cannot be exercisd except in one 
of the following three cases: 


(a) Where the mortgage is an English mortgage, and the parties are 
not Hindus, Mahomedans, Buddhists or members of a notified 
class; 


(b) when the mortgagee is the Government, and an express power 
of sale is conferred in the mortgage-deed. 


(c) where the mortgaged property is situate in one of the specified 
towns, and the deed contains an express power of sale. 


(c) Change effected by Securitisation Act and its 
overriding effect 


The power of the mortgagee to sell without the intervention of the court 
before incorporation of such right under sec. 69 in spite of a covenant to 
that effect in the mortgage deed, was a subject-matter of controversy. 
Although sec. 69 has adopted the principles from the English law and has 
set at rest the conflict of decisions which existed prior to enactment of this 
section, the power to sell without the intervention of the court has been 
restricted to those cases coming under clauses (a) to (c) of sub-sec. (1) 
of sec. 69 and in no other cases. As such, banks and other financial 
institutions as secured creditors had no opportunity to exercise the power 
of sale as envisaged in sec. 69. Clause (a) has lost its relevance in the 
present day. Moreover, English mortgage is rarely resorted to by the lenders 
like banks and other financial institutions. Clause (b) is attracted where the 
mortgagee is the Government. Clause (c) is the only provision which may 
help the lenders like bank and other financial institutions. But the power of 
sale under this clause can be exercised only when the mortgaged 
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properties are within certain towns. But “there was an acute need being felt 
for assistance to the bank and other financial institutions in the recovery 
of loans, for there were heavy losses being incurred on account of unpaid 
debts. To regulate securitisation and reconstruction of financial assets and 
enforcement of security interest the President of India, on 21st day of June, 
2002, promulgated the Securitisation and Reconstruction of Financial 
Assets and Enforcement of Security Interest Ordinance, 2002”. The said 
Ordinance has since been replaced by an Act of Parliament being 
Securitisation and Reconstruction of Financial Assets and Enforcement of 
Security Interest Act, 2002 (popularly Known as Securitisation Act), which 
has come into force w.e.f. 21st June, 2002. Section 13 of the said Act, deals 
with enforcement of security interest by “secured creditors” without the 
intervention of any court or tribunal. The terms secured creditorand secured 
interest defined in sec. 2(1)(zd) and 2(1)(zf) of the Act are as under: 


"(zd) secured creditor means any bank or financial institution or any 
consortium or group of banks or financial institutions and in- 
cludes— 


(7) debenture trustee appointed by any bank or financial institu- 
tion; or 
(ii) securitisation company or reconstruction company; or 


(iii) any other trustee holding securities on behalf of a bank or 
financial institution, in whose favour security interest is 
created for due repayment by any borrower of any financial 
assistance;” 


"(zA security interest means right, title and interest of any kind what- 
soever upon property, created in favour of any secured creditor and 
includes any mortgage, charge, hypothecation, assignment other 
than those specified in section 31;” 


Sub-section (1) of sec. 13 begins with a non-obstante clause, “Notwith- 
standing anything contained in section 69 or section 69A of the Transfer 
of Property Act’. This means that the law enacted in sec. 13 of the 
Securitisation Act, 2002 shall prevail over anything contrary contained in 
secs. 69 and 69A of the Transfer of Property Act. Section 13 of the 
Securitisation Act runs as follows: 


“13. Enforcement of security interest—(1) Notwithstanding anything 
contained in section 69 or section 69A of the Transfer of Property Act, 1882 
(4 of 1882), any security interest created in favour of any secured creditor 
may be enforced, without the intervention of the court or tribunal, by such 
creditor in accordance with the provisions of this Act. 


(2) Where any borrower, who is under a liability to a secured creditor 
under a security agreement, makes any default in repayment of secured 





nee 
852 Law of Mortgage 


debt or any instalment thereof, and his account in respect of such debt is 
classified by the secured creditor as non-performing assets, then, the 
secured creditor may require the borrower by notice in writing to discharge 
in full his liabilities to the secured creditor within sixty days from the date 
of notice failing which the secured creditor shall be entitled to exercise all 
or any of the rights under sub-section (4). 


(3) The notice referred to in sub-section (2) shall give details of the 
amount payable by the borrower and the secured assets intended to be 
enforced by the secured creditor in the event of non-payment of secured 
debts by the borrower. 


(4) In case the borrower fails to discharge his liability in full within the 
period specified in sub-section (2), the secured creditor may take recourse 
to one or more of the following measures to recover his secured debt, 
namely,— 


(a) take possession of the secured assets of the borrower including 
the right to transfer by way of lease, assignmentor sale for realising 
the secured asset; 


(b) take over the management of the secured assets of the borrower 
including the right to transfer by way of lease, assignment or sale 
and realise the secured asset; 


(c) appoint any person (hereafter referred to as the manager), to 
manage the secured assets the possession of which has been 
taken over by the secured creditor; 


(d) require at any time by notice in writing, any person who has 
acquired any of the secured assets from the borrower and from 
whom any money is due or may become due to the borrower, to 
pay the secured creditor, so much of the money as is sufficient to 
pay the secured debt. 


(5) Any payment made by any person referred to in clause (d) of sub- 
section (4) to the secured creditor shall give such person a valid discharge 
as if he has made payment to the borrower. 


(6) Any transfer of secured asset after taking possession thereof or take- 
over of management under sub-section (4), by the secured creditor or by 
the manager on behalf of the secured creditors shall vest in the transferee 
all rights in, or in relation to, the secured asset transferred as if the transfer 
had been made by the owner of such secured asset. 


(7) Where any action has been taken against a borrower under the 
provisions of sub-section (4), all costs, charges and expenses which, in the 
opinion of the secured creditor, have been properly incurred by him or any. 
expenses incidental thereto, shall be recoverable from the borrower and 
the money which is received by the secured creditor shall, in the absence 
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of any contract to the contrary, be held by him in trust, to be applied, firstly, 
in payment of such costs, charges and expenses and, secondly, in 
discharge of the dues of the secured creditor and the residue of the money 
so received shall be paid to the person entitled thereto in accordance with 
his rights and interests. 


(8) If the dues of the secured creditor together with all costs, charges 
and expenses incurred by him are tendered to the secured creditor at any 
time before the date fixed for sale or transfer, the secured asset shall not 
be sold or transferred by the secured creditor, and no further step shall be 
taken by him for transfer or sale of that secured asset. 


(9) In the case of financing of a financial asset by more than one secured 
creditor or joint financing of a financial asset by secured creditors, no 
secured creditor shall be entitled to exercise any or all of the rights conferred 
on him under or pursuant to sub-section (4) unless exercise of such right 
is agreed upon by the secured creditors representing not less than three- 
fourths in value of the amount outstanding as on a record date and such 
action shall be binding on all the secured creditors: 


Provided that in the case of a company in liquidation, the amount realised 
from the sale of secured assets shall be distributed in accordance with the 
provisions of section 529A of the Companies Act, 1956 (1 of 1956): 


Provided further that in the case of company being wound up on or after 
the commencement of this Act, the secured creditor of such company, who 
opts to realise his security instead of relinquishing his security and proving 
his debt under proviso to sub-section (1) of section 529 of the Companies 
Act, 1956 (1 of 1956), may retain the sale proceeds of his secured assets 
after depositing the workmen’s dues with the liquidator in accordance with 
the provisions of section 529A of that Act: 


Provided also that the liquidator referred to in the second proviso shall 
intimate the secured creditors the workmen's dues in accordance with the 
provisions of section 529A of the Companies Act, 1956 (1 of 1956) and in 
case such workmen’s dues cannot be ascertained, the liquidator shall 
intimate the estimated amount of workmen's dues under that section to the 
secured creditor and in such case the secured creditor may retain the sale 
proceeds of the secured assets after depositing the amount of such 
estimated dues with the liquidator: 


Provided also that in case the secured creditor deposits the estimated 
amount of workmen’s dues, such creditor shall be liable to pay the balance 
of the workmen's dues or entitled to receive the excess amount, if any, 
deposited by the secured creditor with the liquidator: 


Provided also that the secured creditor shall furnish an undertaking to 
the liquidator to pay the balance of the workmen’s dues, if any. 
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Explanation.—For the purposes of this sub-section,— 


(a) “record date” means the date agreed upon by the secured creditors 
representing not less than three-fourths in value of the amount 
outstanding on such date; 


(b) “amount outstanding’ shall include principal, interest and any other 
dues payable by the borrower to the secured creditor in respect 
of secured asset as per the books of account of the secured 
creditor. 


(10) Where dues of the secured creditor are not fully satisfied with the 
sale proceeds of the secured assets, the secured creditor may file an 
application in the form and manner as may be prescribed to the Debts 
Recovery Tribunal having jurisdiction or a competent court, as the case may 
be, for recovery of the balance amount from the borrower. 


(11) Without prejudice to the rights conferred on the secured creditor 
under or by this section, secured creditor shall be entitled to proceed against 
the guarantors or sell the pledged assets without first taking any of the 
measures specified in clauses (a) to (d) of sub-section (4) in relation to the 
secured assets under this Act. 


(12) The rights of a secured creditor under this Act may be exercised 
by one or more of his officers authorised in this behalf in such manner as 
may be prescribed. 


(13) No borrower shall, after receipt of notice referred to in sub-section 
(2), transfer by way of sale, lease or otherwise (other than in the ordinary 
course of his business) any of his secured assets referred to in the notice, 
without prior written consent of the secured creditor.” 


Section 31 of the Act, which is reproduced below, provides that in the 
following case the Act has no application: 


“31. Provisions of this Act not to apply in certain cases.—The 
provisions of this Act shall not apply to— 


(a) alien on any goods, money or security given by or under the Indian 
Contract Act, 1872 (9 of 1872) or the Sale of Goods Act, 1930 (3 
of 1930) or any other law for the time being in force; 


(b) a pledge of movables within the meaning of section 172 of the 
Indian Contract Act, 1872 (9 of 1872); 

(c) creation of any security in any aircraft as defined in clause (1) of 
section 2 of the Aircraft Act, 1934 (24 of 1934); 


(d) creation of security interest in any vessel as defined in clause (55) 
of section 3 of the Merchant Shipping Act, 1958 (44 of 1958); 


(e) any conditional sale, hire-purchase or lease or any other contract 
in which no security interest has been created; 





Enforcement of Security Interest by Secured Creditor without Court's Intervention 855 


(f) any rights of unpaid seller under section 47 of the Sale of Goods 
Act, 1930 (3 of 1930); 


(g) any properties not liable to attachment or sale under the first 
proviso to sub-section (1) of section 60 of the Code of Civil 
Procedure, 1908 (5 of 1908); 


(h) any security interest for securing repayment of any financial asset 
not exceeding one lakh rupees; 


(7) any security interest created in agricultural land; 


() any case in which the amount due is less than twenty per cent of 
the principal amount and interest thereon.” 


For the applicability of sub-sec. (1) of sec. 13 the following conditions 
are to be fulfilled: 


(1) that there is a borrower within the meaning of sec. 2(1)(f); 


(2) that the borrower has created a security interest in favour of the 
secured creditor; 


(3) that the borrower is under a liability to secured creditor under a 
security agreement within the meaning of sec. 2(1)(zb); 


(4) that he has made default in repayment of security debt or any 
instalment thereof; 


(5) that his account in respect of such debt is classified by the secured 
creditor as non-performing asset within the meaning of sec. 
2(1)(0); 


(6) that a notice in writing has been given by the secured creditor 
calling upon the borrower to discharge in full his liabilities within 
60 days from the date of the notice; and 


(7) that the borrower has failed to comply with the demand made in 
the notice. 


Section 13 has (and as a matter of fact all other provisions of Securitisation 
Act) been made applicable exclusively to secured creditors like banks and 
other financial institutions so that they can enforce their security interest 
for the purpose of recovering their dues. As such, if such secured creditors 
have lent against securities like mortgage of immovable property, charge, 
hypothecation, assignment, then they, without going to the civil court, would 
be competent to take over and sell such securities after giving 60 days’ 
notice to the borrower so as to adjust the loan. This benefit is not extended 
to the secured creditors in general but only those creditors who come within 
the definition of “secured creditor” in sec. 2(1)(zd). They can avail them- 
selves of the benefit of sec. 13. As such, sec. 69 of the Transfer of Property 
Act still remains on the statute and is applicable to other creditors who 
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cannot come under sec. 13 of the Securitisation Act, 2002. The banks and 
financial institutions are entitled to short-circuit the legal process to enforce 
the securities for recovery of their loans, but other creditors have to go to 
the courts. 


One of the preconditions for the applicability of clauses (b) and (c) of 
sec. 69 of the Transfer of Property Act is that the power of sale without the 
intervention of the court is expressly conferred on the mortgagee in the 
mortgage deed. But there is no such requirement for the application of sec. 
13 of the Securitisation Act, 2000. 


Any measure under sub-sec. (4) of sec. 13 is to be taken within the period 
of limitation prescribed under the Limitation Act, 1963. 


Section 14 of the Securitisation Act provides that the Chief Metropolitan 
Magistrate or District Magistrate shall assist the secured creditor in taking 
possession of secured assets. The manner and effect of takeover of 
possession is provided in sec. 15, Any party aggrieved by any of the 
measures referred to in sec. 13(4), may prefer an appeal before the Debts 
Recovery Tribunal under sec. 15 of the Act. 


The advantage of appointing a receiver has already been considered. 
To that a few lines from Fisher and Lighwood on Mortgage (9th Ed. p. 300) 
may be added. A receiver appointed by the mortgagee is the agent of the 
mortgagor and one appointed by the court is an officer of the court. 
Accordingly, in neither case is the mortgagee liable for wilful default as he 
would be if he pursued the alternative remedy of taking possession himself. 


Section 69A, which has been inserted by the amending Act XX of 1929, 
gives a right, though not unqualified, to have a receiver appointed. But sec. 
13 of the Securitisation and Reconstruction of Financial Assets and 
Enforcement of Security Interest Act, 2002 overrides sec. 69 and holds 
good notwithstanding anything contained in sec. 69A. The existence of the 
receiver will be no impediment to the exercise by the mortgagee of the 
concurrent power of sale out of court either under the provisions of the 
Securitisation Act or under sec. 69 of the Transfer of Property Act— 
Saraswati Bai v Varadajulu Naicker (1956)1 MLJ 223; Champalal v Gian 
Kaur AIR 1964 Mad 379. 


The vires of the Securitisation Act fell for consideration before the 
Supreme Court and the Act has been declared intra vires and not ultra 
vires—Mardia Chemicals Ltd. v Union of India (2004)4 SCC 311. 


It is clear that the mortgaged property cannot be sold without interven- 
tion of the court except in three conditions enumerated in clauses (a), (b) 
and (c) of sub-sec. (1) of sec. 69. But the non-obstante clause under sec. 
13(1) of the Securitisation Act of 2002 provides that notwithstanding 
anything contained in sec. 69 of the T.P. Act a secured interest can be 
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enforced without intevention of the court. That is to say, it overrides the 
provision as contained under sec. 69 where it is said that in no cases, other 
than those as enumerated in clauses (a), (b) and (c) of mortgage shall be 
enforced without intervention of the court. That being so, irrespective of the 
kind of mortgage, the secured interest is liable to be enforced without 
intervention of the court—Mardia Chemicals Ltd. v Union of India (2004)4 
SCC 311. 


(d) Reason for introducing Securitisation Act 


The provisions of Securitisation Act shall, as stated in sec. 35, override 
other laws. It is worthwhile to mention as to why and in what circumstances 
it has been thought necessary to give this Act an overriding force. 


“In a nutshell, the position as prevailed in 1882 when the Transfer of 
Property Act was enacted has undergone a sea change. What was 
conceived correct in the situation then prevailing may not be so in the 
present-day situation. Functions of different institutions including the 
banking and financial institutions have changed and new functions have 
been introduced for financing the industries, etc. New economic and finscal 
environment is around more than 100 years later after the enactment of the 
Transfer of Property Act. In this connection it has been pointed out on behalf 
of the respondents that theRajamannar Committee was appointed by the 
Government of India which submitted its Report in 1977 indicating the effect 
of the changed situation and the relevance of the provisions of the Transfer 
of Property Act in context thereof. Mr. Salve has drawn our attention to the 
Rajamannar Committee Report as quoted in the Narasimham Committee 
Report, 1998, which reads as under: 


“The Rajamannar Committee appointed by the Government of 
India gave its Report in 1977 pointing out the development of the 
law of mortgages and explaining how it had become completely 
anachronistic in the latter part of the 20th century where mortgages 
had become a very important instrument to facilitate development 
of commercial credit. The Rajamannar Committee’s recommenda- 
tions, that were extracted in the Narasimham Report (1998) stated: 


APOS thus a distinction was made in the original schemes as 
regards mortgages to which Europeans were parties, mort- 
gages where the properties were situated in the Presidency 
Towns, and mortgages where the mortgages were of native 
origin and mortgages where the property was situate in the 
moffussil. This distinction was based on the fact that in the 
moffussil, it was the moneylenders with their unscrupulous 
methods, who were, by and large, the persons lending against 
mortgage of immovable property...... evidently, the situation 
that prevailed at the time of the enactment of the Transfer of 
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Property Act, 1882, justifies the legislative action of the then 
Government of India in limiting the right of sale without the 
intervention of court...... 


Soar economic conditions have vastly changed since the 
enactment of the Transfer of Property Act in 1882. The role 
of the unscrupulous moneylenders dominating in the field of 
credit is no longer valid........ with our reliance on institution- 
alization of credit, the banks and other financing institutions 
are the major moneylenders of credit today. In their dealings 
with their mortgagors, it is anachronistic to assume that they 
will adopt the role of unscrupulous moneylenders'. 


In fact in extending credit, the necessity for suitable safegaurds to 
banks and other financing institutions is now rightly stressed. It is 
understandable that the legal framework which is essentially 
conceived to deal with unscrupulous moneylenders is no longer 
appropriate to deal with credit given by banks and other financing 
institutions....." —Mardia Chemical Ltd., supra. 


As a matter of fact, the Narasimham Committee also advocates for a 
legal framework which may clearly define the rights and liabilities of the 
parties to the contract and provisions for speedy resolution of disputes, 
which is a sine qua non for efficient trade and commerfce, especially for 
financial intermediation. Even the guidelines of Reserve Bank of India in 
relation to classifying NPAs, while stressing the need of expeditious steps 
in taking a decision for classifying and identification of NPAs says, a system 
be evolved which should ensure that the doubts in asset classification are 
settled through specified internal channels within the time specified in the 
guidelines. It is thus clear that while recommending speedier steps for 
recovery of the debts it is envisaged by all concerned that within the legal 
framework, such provisions may be contained which may curtail the delays. 
Nonetheless, dues or disputes regarding classification of NPAs should be 
considered and resolved by some internal mechanism. The above position 
suggests the safeguards for a borrower, before a secured asset is classified 
as NPA. If there is any difficulty or any objection pointed out by the borrower 
by means of some appropriate internal mechanism it must be expeditiously 
resolved—Mardia Chemicals Ltd. v Union of India (2004)4 SCC 311. 


(e) Remedy of borrower under Securitisation Act 


It is pertinent to see what forums or remedies are available to the 
borrower to ventilate his grievance. The apex court has consdiered these 
aspects [Mardia Chemicals Ltd v Union of India (2004)4 SCC 311] and 
observed as follows: 


“The purpose of serving a notice upon the borrower under sub-section 
(2) of section 13 of the Act is, that a reply may be submitted by the borrower 





Enforcement of Security Interest by Secured Creditor without Court's Intervention 859 


explaining the reasons as to why measures may or may not be taken under 
sub-section (4) of section 13 in case of non-compliance with notice within 
60 days. The creditor must apply its mind to the objections raised in reply 
to such notice and an internal mechanism must be particularly evolved to 
consider such objections raised in the reply to the notice. There may be 
some meaningful consideration of the objections raised rather than to 
ritually reject them and proceed to take drastic measures under sub-section 
(4) of section 13 of the Act. Once such a duty is envisaged on the part of 
the creditor it would only be conducive to the principles of fairness on the 
part of the banks and financial institutions in dealing with their borrowers 
to apprise them of the reason for not accepting the objections or points 
raised in reply to the notice served upon them before proceeding to take 
measures under sub-section (4) of section 13. Such reasons, overruling the 
objections of the borrower, must also be communicated to the borrower by 
the secured creditor. It will only be in fulfilment of a requirement of. 
reasonableness and fairness in the dealings of institutional financing which 
is so important from the point of view of the economy of the country and 
would serve the purpose in the growth of a healthy economy. It would 
certainly provide guidance to the secured debtors in general in conducting 
the affairs ina manner that they may not be found defaulting and being made 
liable for the unsavoury steps contained under sub-section (4) of section 
13. At the same time, more importantly, we must make it clear unequivocally 
that communication of the reasons for not accepting the objections taken 
by the secured borrower may not be taken to give occasion to resort to such 
proceedings which are not permissible under the provisions of the Act. But 
communication of reasons not to accept the objections of the borrower, 
would certainly be for the purpose of his knowledge which would be a step 
forward towards his right to know as to why his objections have not been 
accepted by the secured creditor who intends to resort to harsh steps of 
taking over the management/business of viz. secured assets without 
intervention of the court. Such a person in respect of whom steps under 
section 13(4) of the Act are likely to be taken cannot be denied the right 
to know the reason of non-acceptance and of his objections. It is true, as 
per the provisions under the Act, he may not be entitled to challenge the 
reasons communicated or the likely action of the secured creditor at that 
point of time unless his right to approach the Debts Recovery Tribunal as 
provided under section 17 of the Act matures on any measure having been 
taken under sub-section (4) of section 13 of the Act. 


It is necessary to communicate the reasons for not accepting the 
objections raised by the borrower in reply to the notice under section 13(2) 
of the Act, more particularly for the reason that normally in the event of non- 
compliance with notice, the party giving notice approaches the court to seek 
redressal but, in view of section 13(1) of the Act the creditor is empowered 
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to enforce the security himself without intervention of the court. Therefore, 
it goes with logic and reason that he may be checked to communciate the 
reason for not accepting the objections, if raised and before he takes the 
measures like taking over possession of the secured assets, etc. 


This will also be in keeping with the concept of right to know and lender's 
liability of fairness to keep the borrower informed particularly of the 
developments immediately before taking measures under sub-section (4) 
of section 13 of the Act. It will also cater to the cause of transparency and 
not secrecy and shall be conducive in building an atmosphere of confidence 
and healthy commercial practice. Such a duty, in the circumstances of the 
case and the provisions, is inherent under section 13(2) of the Act. 


The next safeguard available to a secured borrower within the framework 
of the Act is to approach the Debts Recovery Tribunal under section 17 of 
the Act. Such a right accrues only after measures are taken under sub- 
section (4) of section 13 of the Act”—Mardia Chemicals Ltd. v Union of India 
(2004)4 SCC 311. 


As provided under sub-section (3) of section 69 a mortgagor shall only 
be entitled to damages for the wrongful or irregular sale of the property. 
Whereas, under the Securitisation Rules it is provided that before putting 
the property on sale the authorized officer has to obtain the valuation of 
immovable property, a reserved price is to be fixed and a notice of 30 days 
before sale is to be served on the borrower. 


However, to a very limited extent jurisdiction of the civil court can also 
be involved, where, for example, the action of the secured creditor is alleged 
to be fraudulent or his claim may be so absurd and untenable which may 
not acquire any probe whatsoever or to say precisely to the extent the scope 
is permissible to bring an action in the civil court in the cases of English 


mortgages—see also V. Narasimlachahiar v Egmore Benefit Society AIR 
1955 Mad 135. 
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1. Provision for suits etc., for which the prescribed period is shorter than the 
period prescribed by the Indian Limitation Act, 1908 


2. Provisions as to barred or pending suits 
(a) Terminus a quo where 1963 Act curtails period of limitation 
(b) Provisions as to barred or pending suits 
(c) Suit for redemption 
(d) Starting-point of limitation where redemption sought after lifting clog 
(e) Mortgage debt wiped out by operation of law 
(f) Suit to enforce payment of money when barred by Art. 62 
(g) Suit to enforce personal covenant 
(h) Suit on a simple mortgage 
(i) Suit for foreclosure/possession 
(j) To enforce payment of money secured by mortgage 
(k) Suit for sale 
(|) Suit under section 68(a) 
(m) Limitation for a suit for contribution 
(n) Suit by puisne mortgagee 
(o) To enforce payment of money by mortgagee by deposit of title-deeds 
(p) To enforce payment of money secured by charge 
(q) Mortgagee claiming adverse possession 
(r) Suit to recover possession transferred by trustee 


(s) Effect of purchaser's knowledge that vendor had only a mortgagee's 
interest 


1. Provision for suits etc., for which the prescribed period is shorter 
than the period prescribed by the Indian Limitation Act, 1908.— 
Notwithstanding anything contained in this Act,— 


(a) any suit for which the period of limitation is shorter than the period 
of limitation prescribed by the Indian Limitation Act, 1908 (9 of 
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1908), may be instituted within a period of seven years next after 
the commencement of this Act or within the period prescribed for 
such suit by the Indian Limitation Act, 1908, whichever period 
expires earlier: 


Provided that if in respect of any such Suit, the said period of seven 
years expires earlier than the period of limitation prescribed 
therefor under the Indian Limitation Act, 1908 (9 of 1908) and the 
said period of seven years together with so much of the period of 
limitation in respect of such suit under the Indian Limitation Act, 
1908 (9 of 1908), as has already expired before the commence- 
ment of this Act is shorter than the period prescribed for such suit 
under this Act, then, the suit may be instituted within the period of 
limitation prescribed therefor under this Act; 


(b) any appeal or application for which the period of limitation is shorter 
than the period of limitation prescribed by the Indian Limitation Act, 
1908 (9 of 1908), may be preferred or made within a period of ninety 
days next after the commencement of this Act or within the period 
prescribed for such appeal or application by the Indian Limitation 
Act, 1908, whichever period expires earlier. 


2. Provisions as to barred or pending suits etc.—Nothing in this Act 
shall, — 


(a) enable any suit, appeal or application to be instituted, preferred, 
or made, for which the period of limitation prescribed by the Indian 
Limitation Act, 1908 (9 of 1908), expired before the commence- 
ment of this Act, or 


(b) affect any suit, appeal or application instituted, preferred or made 
before, and pending at, such commencement. 


(a) Terminus a guo where 1963 Act curtails period of limitation 


The principle underlying sec. 30 of the Limitation Act, 1963 is that 
whenever a later statute curtails the period of limitation, the parties must 
have reasonable time to enforce existing causes of action notwithstanding 
the statute. Where a shorter period of limitation is provided under the new 
Act as compared to the corresponding provision under the old Act the suit 
can be instituted within a period of seven years next after the commence- 
ment of the said Act or within the period prescribed for such suit by the old 
Act, whichever period expires earlier. This section is meant to remove 
hardship—Palaniswami v Chinnaswami AIR 1986 Mad 316. 


The period for redemption of a mortgage under the old Act was 60 years. 
But the said period has been reduced to 30 years by the Act of 1963. A 
property was mortgaged on 31.5.1935 and the suit for redemption of the 
said mortgage was filed on 18.6.1970. The Supreme Court held that the 
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new Act had come into force on 1.1.1964 and tagging the period of limitation 
provided under the Act, namely, 30 years and seven years, the suit was 
within limitatiton— Patel Bhudarbhai Maganbhai v Patel Khemabhai Amberan 
(1997)10 SCC 611; see also Mehnange Singh v Gurdial Singh AIR 2004 
PAH 93. 


(b) Provisions as to barred or pending suits 


Section 30 deals with cases in which the Act of 1963 prescribes a shorter 
period of limitation than what was provided in the Act of 1908. Section 31 
deals with the converse type of case, that is, where the period of limitation 
prescribed by the new Act is /onger than the one under the Act of 1908. 
As a matter of fact, secs. 30 and 31 provide suitable provisions to cover 
cases where the period of limitation is either reduced or enhanced. When 
a new statute of limitation supersedes an earlier statute, the new Act cannot 
revive the barred claims under the repealed Act in the absence of a specific 
statutory provision—Official Liquidator v Joseph AIR 1966 Ker 121; Mani 
Devi v Ram Prasad AIR 1968 Pat 70; Subodh Mitra v Kanai Lal AIR 1968 
Cal 280; see also Maula Baksh v Union AIR 1965 All 14; Jayanti v Sricharan 
AIR 1984 Pat 296. In such cases, if the suit appeal or application is already 
time-barred at the time of coming into force of the new Act, the provision 
for the longer period under this Act cannot revive the expired cause of 
action—Amar Nath v Mul Raj AIR 1975 P&H 246 (FB); see also Ram 
Chandra v Dhirendra AIR 1971 Pat 41; Tarachand v Ram Chandra AIR 1968 
Pat 458. It must not be lost sight of that even though the new Act provides 
a longer period of limitation for certain kinds of Suits it cannot have the effect 
of reviving such suits, if barred under the Act of 1908— Subodh Mitra v Kanai 
Lal AIR 1968 Cal 280. But if the suit or application was not barred at the 
commencement of the new Act, the plaintiff will be entitled to the longer 
period of limitation prescribed by the new Act—Mani Devi v Ram Prasad 
AIR 1968 Pat 70; Joti Majumdar v Girija Bhusan AIR 1965 Cal 11. 


The question of applicability of the provisions of sec. 31 does not arise 
in proceedings commenced before the new Act came into force. The 
provisions of the new Act will have no effect in suit, appeal or application 
instituted, preferred or made before, and pending on, the date of com- 
mencement of the new Act and that if a suit, appeal or application had been 
barred under the old Act the provisions of the new Act cannot be invoked — 
Southern India Education Trust v M.S. Jagadambal AIR 1972 Mad 162. If 
a suit, appeal or application filed on a particualr date after commencement 
of the new Act of 1963 is not barred under that Act, recourse to sec. 30 need 
not be taken and is not permissible to be taken. In that event sec. 31 would - 
come into play and if the remedy was barred by the expiry of the period 
of limitation prescribed under the old Act of 1908 before the commencement 
of the new Act of 1963, a larger period, if any, prescribed under any of the 
Articles of the new Act, will not revive the remedy which was barred. “But, 
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subject to that, if the filing of the suit, appeal or application is not barred 
under the new Act on the day it is filed, it is simply not barred. If, however, 
it is barred on the day when it is filed under sec. 3 of the new Act but it was 
not so barred under the period of limitation prescribed by the Limitation Act 
of 1908, then and then only sec. 30 comes into play in order to find out as 
to whether taking recourse to sec. 30, it can be held that the suit, appeal 
or application filed on a particular day is not barred by limitation—Mani Devi 
v Ram Prasad AIR 1968 Pat 70 as per Untwalia, J. 


(c) Suit for redemption 


(a) Commencement of limitation.—Under the Limitation Acts, 1859 and 
1871, time ran from the date of the mortgage. In Acts 1877 and 1908, 
however, the terminus a quo was changed—Muhammad Akbar Husain v 
Izzat-un-nisa ILR (1906)28 All 333 (337); Dhondi Shivaji v Lakshman 
(1929)31 Bom LR 1287 (1289). There has been no further change in the 
Act of 1963. 


Article 61 of the Limitation Act governs the period of limitation for filing 
a suit for redemption and such period commences when the right to 
redemption or to recover possession accrues. Apparently, therefore, when 
there is a date for repayment fixed in the original mortgage deed, the time 
under old Art. 141 [now Art. 61(a)] would run from such date. The question 
then arises, when does the right to redeem or to recover possession [within 
the meaning of Art. 61(a)] accrue when there is no specific date mentioned 
in the terms of the mortgage? Ordinarily, in such a case the time would run 
from the date of the mortgage— Mahamad Ismail v Sharfatullah (1925)90 
IC 763 (764) (Cal) [relying on Soin Ram v Kanhaiya Lal |ILR (1913)35 All 
227 (PC)]; Sita Ram Singh v Gaya Prasad AIR 1953 All 620 (DB). But, of 
course, if there is a sufficient acknowledgment by the mortgagee, limitation 
would start, not from the date of the mortgage, but from that of the 
acknowledgment—see Suraj Bakhsh v Ganga Bakhsh (1927)105 IC 100 
(Oudh). The words ‘where the right to redeem occurs’ in clause (a) do not 
mean that the right to redeem occurs on the date of mortgage—Motilal v 
Vasant AIR 1956 Hyd 172; Gulkandi v Hemnarayan AIR 1980 MP 11. 
Ordinarily, in the absence of a special condition entitling the mortgagor to 
redeem during the term for which the mortgage is created, the right to 
redeem can only arise on the expiration of the specified period—Gu/kandi 
v Hemnarayan AIR 1980 MP 11; Mylavarappu v Basarta AIR 1926 Mad 594. 
In the Limitation Acts of 1877 and 1908, the starting-point was altered so 
as to coincide with the date of accrual of the cause of action as regards 
suits to redeem mortgages of immovable property—Seeti Kutti v Kunhi 
Pathumma ILR (1917)40 Mad 1040 (1063) (FB). ‘When the right to redeem 
or to recover possession accrues’ [in column third, Art. 61(a)], i.e. whichever 
event first happens—Stokes, Vol. 2, p. 997; see Barhu Singh v Kharpettu 
AIR 1956 All 436 (DB). 
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When a fixed period is named, the mortgagor cannot prima facie redeem 
earlier than the expiry of the period—see, inter alia, Vadju v Vadju ILR 
(1880)5 Bom 22; Raghubar Dayal v Budhu Lal ILR (1885)8 All 95; Tirugana 
v Nallatambi ILR (1892)16 Mad 486; Motilal v Vasant AIR 1956 Hyd 545. 
In Allahabad a contrary view was taken and it was held that though a 
mortgage was made for a fixed period, the mortgagor (unless the mortgage- 
deed precluded him from so doing) could redeem even before the period 
expired—Bhagwat Das v Porshad Singh ILR (1888)10 All 602 [followed in 
Maula v Kutba 201 PR 1889]; see also to the same effect, Rose Ammal 
v Rajarathnam Amma! ILR (1898)23 Mad 33 [followed in Purna Chandra 
v Peary Mohan ILR (1912)39 Cal 828]. But this view must be received with 
caution. In Bakhtawar Begum v Husaini Khanum [ILR (1913)36 All 195 
(PC)], where a term of mortgage has been fixed, prima facie there can be 
no redemption within that period—Mohammad Hussan v Chandu ILR 
(1934)16 Lah 440; Akbar Hussain v Shap Ahsame (1931)134 IC 459 (All); 
Har Baksh v Mahabir Singh AIR 1936 Oudh 130, 159 IC 1052. Their 
Lordships held that ‘ordinarily, and in the absence of a special condition 
entitling the mortgagor to redeem during the term for which the mortgage 
is created, the right of redemption can only arise on the expiration of the 
specified period’. This Privy Council decision is an authority that a 
mortgagor is not at liberty to redeem before the time limited for payment, 
unless he reserves such a right by the mortgage contract—Seeti Kuti v 
Kunhi 40 Mad 1040 (FB). The time for payment is sometimes expressed 
to be ‘within’ or ‘in’a certain number of years. There is a conflict of decisions 
as to whether this imports a right to redeem earlier [Muhammad Hussain 
v Sanwal 56 All 956 (FB)], but it is submitted that this is purely a matter of 
construction of the deed in each case—Bageshari v Nandoo 166 IC 473 
[relied on in Nanak v Raja AIR 1943 Oudh 425 and Shiv Narain v Chitru 
AIR 1940 East Punj 389]; Ashrafi v Lamir Fatima AIR 1940 All 29. Under 
Art. 61(a), Limitation Act, as a rule, runs from date of the mortgage, but if 
a fixed period for repayment is named, and the mortgagor is not (under the 
terms of the mortgage) entitled to redeem earlier, limitation will reckon only 
from expiry of the period so fixed—Kalka v Bhuiyan 31 All 300; of. 
Vishvendra v Vishnumurti (1908)18 MLJ 235; Muhammad Akbar v Izat-un- 
Nissa (1903)3 ALJ 113. In Bakhtaryar Begum's case [ILR (1913)36 All 195 
(PC)], where a mortgage-deed provided for redemption in 9 years, and the 
mortgage-debt was Satisfied earlier, it was held by the Privy Council that 
limitation for a suit for the redemption of such a mortgage should be 
computed from the date of its satisfaction and not from the date when the 
period of 9 years fixed for redemption had expired—Prag v Babu (191 8)47 
IC 161 (Oudh). A mortgage-deed provided that the mortgagor would be 
entitled to redeem after the expiry of ten years and would obtain a 
reconveyance on payment of the principal and interest. The possession of 
the mortgaged property was delivered to the mortgagee and there was a 
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further stipulation that the profits remaining at the end of every year after 
deducting the revenue and collection charges etc. should be paid to the 
mortgagor by the mortgagee with interest at a certain rate, whenever the 
mortgagor would pay up the principal amount with interest in full. He/d, that 
the mortgagor was entitled to redeem the mortgage at the expiry of ten 
years from the date of the transaction and that a suit brought more than 
sixty years after the expiry of the period (ten years) fixed in the deed of 
mortgage for redemption, was barred under Art. 61(a)—Mohini v Sarat 
(1924)86 IC 353 (Cal). A usufructuary mortgage in which no date for 
redemption is specified is liable to be redeemed immediately after it is made 
and, therefore, the right to redeem [within Art. 61(a)] accrues forthwith on 
execution of the mortgage. Where a usufructuary mortgage provides that 
the right of redemption would accrue only after possession is delivered to 
the mortgagee, limitation [under Art. 61(a)] does not run against the 
mortgagor until possession is delivered to the mortgagee—Soni Ram v 
Kanhayia Lal35 All 227; Sundar Das v Fatimul-un-Nissa 1 CWN 513; Mulla 
v K. Kunhi 40 Mad 1040 (FB); cf. Sitaram v Gaya AIR 1953 All 620. A 
usufructuary mortgage executed in 1854 provided that the mortgagee 
would retain possession of the mortgaged land and that he would realise 
rents, and that, afterwards, if the mortgagor repaid the money, then the land 
would be released. The mortgagee did not get possession before Decem- 
ber 1860. In September 1919, a suit was brought to redeem the property. 
Held, that under the terms of the mortgage deed, the right of redemption 
did not arise until after possession had been delivered to and enjoyed by 
the mortgagee, and that the suit brought well within 60 years from 
December 1860 was within time—Mohammad Ismail v Sharfatullah 
[(1925)20 IC 763 (Cal)] being a decision under Art. 148 of the Act of 1908. 
When a mortgagee sues for and obtains possession as mortgagee, and 
a suit is brought thereafter against him by the mortgagor for redemption, 
limitation (under Art. 61(a)] reckons from the time when the right to redeem 
accrued [vide column third of Art. 61(a)] and not when the mortgagee so 
entered into possession under the decree. It is possible, however, that the 
plaint in the mortgagee’s suit for possession may be construed as an 
acknowledgment by him for the purpose of sec. 18, in which event time 
would run away from the making of such acknowledgment. Mortgagee 
acknowledged the fact of mortgage in a gift deed. Limitation would start 
running from the date of acknowledgment as that would give a fresh cause 
of action for filing a suit for redemption—Bibijan v Murlidhar (1995)1 SCC 
187; see also Dhan Singh v Nagina (1994)2 SCC 493. 


(d) Starting-point of limitation where redemption 
sought after lifting clog 


The question that may arise is, what would be the starting-point of 
limitation where redemption is sought after lifting of clog? The Full Bench 
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of Gujarat High Court has considered this question in Sangar Gagu v Shah 
Laxmiben2002 AIHC 465 (Guj). In this case the right to redemption, in terms 
of the mortgage deed, would accrue to the mortgagor on the expiry of 99 
years. Held that the period of 30 years would commence only when the 
court, after considering the terms of the mortgage-deed and other circum- 
stances, comes to the conclusion that such terms in the mortgage deed 
and the period fixed for redemption are inequitable and the clog deserves 
to be lifted. The total period available to the mortgagor was, therefore, 129 
years. 


In this case mortgage deed provided that the right to redemption or to 
recover possession would accrue to the mortgagor only on the expiry of 
99 years. Had the suit been filed after 99 years and within 30 years 
thereafter, in accordance with the period of limitation under Art. 61(1) of the 
Limitation Act, the suit would be within time. But if the suit for redemption 
is filed within 99 years with a prayer for lifting the clog on redemption, a 
different consideration arises. In such a case it cannot be held to be barred 
by limitation on the ground that the impugned clause being void ab initio, 
limitation would start from the date of execution of the mortgage-deed. The 
period of 30 years would commence only when the court, after considering 
the terms of the mortgage-deed and other circumstances, comes to the 
conclusion that such terms in the mortgage deed and the period fixed for 
redemption are inequitable and the clog deserves to be lifted. The available 
period for filing suit for redemption even without lifting of clog is 99 years 
as stipulated in the mortgage-deed plus 30 years thereafter being the 
prescribed period of limitation. The total period available to mortgagor is 
therefore 129 years—Sangar Gagu v Shah Laxmiben 2002 AIHC 465 (Guj) 
(FB)]. The ratios of the following decisions have been considered by the 
Full Bench— Shivdev v Suha AIR 2000 SC 1935; Sampuran v Niranjan AIR 
1999 SC 1047: (1999)2 SCC 679; Rajgor v Sonbai (1993)2 Guj LH 286; 
Pomal v Vraj Lal AIR 1989 SC 436; Parmanand v Babu Ram AIR 1986 P&H 
233; Jaye Singh v Krishna AIR 1985 SC 1646; Soni v Hiralal(1981)22 Guj 
LR 473; Rama Subramania v Soorianarayan AIR 1977 Mad 297; Maganlal 
v Balchandra (1974)15 Guj LR 193; Murarilal v Devkaran AIR 1965 SC 225; 
Beepathuma v ShankaranarayanAIR 1965 SC 241; Gangadharv Shankarlal 
AIR 1958 SC 770 and Noakes 8 Co. v Rice (1900-03) All ER 34. 


(e) Mortgage debt wiped out by operation of law 


Where the mortgage debt was wiped out on a specified date by operation 
of law (say, by operation of T.N. Agriculturists Relief Act, 1938), limitation 
for filing a suit would be 30 years under Art. 61(a) of the Limitation Act and 
not 12 years from the said date under Art. 65—Vaideswara v Kamakshi 
1994 Supp 2 SCC 524 [Ram Prasad v Bishambar AIR 1946 All 400 
approved and Suraj v Prithi (1963)3 SCR 302 explained]. 
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(f) Suit to enforce payment of money when barred by Art. 62 


Art. 62 relates only to recovery of money and, therefore, does not affect 
any proceedings which a mortgagee has a right to take for obtaining 
possession of the property itself. 


Where a right to sue for redemption is extinguished by lapse of time and 
the possession is with the mortgagee, the mortgagor cannot sue for 
possession. On the other hand, in such a case, the mortgagee can bring 
a suit that the mortgage having been extinguished by lapse of time and 
having not been redeemed, he had become full owner. When the right is 
extinguished in view of sec. 27 of the Limitation Act, no question of equity 
remains to be decided—Banarsi Dass v Jiwan Ram AIR 1991 P&H 85. 


(g) Suit to enforce personal covenant 


Limitation for a suit to enforce a personal covenant is governed by Art. 
55 of the Limitation Act, 1963, which provides a period of 3 years for suits 
for compensation for breach of the contract. Under the old Limitation Act, 
Art. 116 was applicable and the limitation was 6 years—Ram Raghubir v 
United Refineries AIR 1933 PC 143. The period commences from the 
breach. 


(h) Suit on a simple mortgage 

The period of limitation for a suit on a simple mortgage, under Art. 62 
of the Limitation Act, 1963, corresponding to Art. 132 of the Limitation Act, 
1908, is twelve years from the date when the money sued for becomes due. 
Where an earlier mortgage is kept alive by a subseguent mortgage which 
is stated to be subject to the earlier mortgage, limitation runs from the due 
date of the subsequent mortgage— Singheshwar v Medni Prasad AIR 1940 
Pat 65. 


(i) Suit for foreclosure/possession 


Clause (a) of Art. 63 of the Limitation Act 1963 provides that the limitation 
for a suit by a mortgagee for foreclosure is 30 (thirty) years and this period 
begins to run when the money secured by the mortgage becomes due. The 
1963 Act prescribes the same period of limitation, i.e. 30 years for suits for 
foreclosure and suits for redemption. This is because, notwithstanding 
default in payment, the mortgagor continues to be the owner, or, to use the 
language of the English law, retains an eguity of redemption which may be 
successfully asserted by him against the mortgagee. When the statutory 
period expires, not only is the remedy against the land barred, but also the 
mortgagee’s interest in it is extinguished—Kibble v Fairthrone (1895)1 Ch 
219; Pandit Raja Ram v Babu Prag Narain (1913)20 IC 485 (Oudh). 


In a mortgage by conditional sale, the mortgage works itself out into a 
sale and if the mortgagee is entitled to possession under the mortgage and 
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the mortgagor fails to deliver possession, the mortgagee's suit for posses- 
sion will be governed by Art. 63(b) of the Limitation Act, 1963. Art. 63(b) 
provides that for a suit by a mortgagee for possession of the mortgaged 
property, the period of limitation is 12 years from the date when the 
mortgagee becomes entitled to possession. Accordingly, if the mortgagee 
has under the mortgage contract a right to immediate possession, limitation 
runs from execution of the mortgage—Hukum Chand v Shahab Din 4 Lah 
90. 


Article 63(b) contemplates that the possession is with the mortgagor, 
and that the mortgagee is entitled to hold the property as against the latter— 
Budha v Mul Raj (1918)48 IC 916 (Punj) [dissenting from Husaini v Ram 
Charan (1915)32 IC 341 (Oudh)]; Ganpat Bhujanga v Hanamgouda ILR 
(1932)57 Bom 593 (600). For purposes of Art. 63(b) the mortgagor must 
either have actual possession, an unconditional right to recover possession 
from somebody who has in fact got it and unless and until he has that right, 
time does notstart to run under the article— Ganpat Bhujanga v Hanamgouda 
ILR (1932)57 Bom 593 (597)]. This clause is not applicable to a suit by a 
simple mortgagee for sale of the mortgaged property [ Vasudeva v Srinivasa 
ILR (1907)30 Mad 426 (PC)], when a mortgagee by conditional sale, 
entitled under the instrument to possession only after foreclosure, fore- 
closes the mortgage and thereafter sues the mortgagor for possession, the 
claim for possession is as a proprietor, heldinapplicable—Sardari v Ganga 
AIR 1926 Lah 302; Ratan v Guram AIR 1918 Lah 198. Similarly, where the 
mortgagee leases the mortgaged property to the mortgagor as a tenant and 
subsequently sues the mortgagor for ejectment, the claim for possession 
is not by virtue of the mortgage and, as such, Art. 63(b) is not attracted— 
Ramba v Bansilal AIR 1953 Hyd 231; see also Mahomed Khasim v Kifayat 
Ali 1950 All WR 284. In case the mortgagee got possession under the 
mortgage but he subsequently came out of possession (he was either 
dispossessed forcibly by the mortgagor, or himself inducted the mortgagor 
as a licensee but later on the mortgagor refused to vacate the property), 
a suit by the mortgagee for possession would not be governed by Art. 
63(b)—Aman Ali v Asgar|LR (1899)27 Cal 185; Jugesri Kuer v Aftab Chand 
AIR 1928 Pat 582. 


In case of a mortgage by conditional sale which expressly auc right 
to the mortgagee to possession under the mortgage, the mortgagee must 
sue for possession within 12 years from the date when he becomes entitled, 
under the express condition of the mortgage deed, to recover possession. 


Once the mortgagee obtains possession under the mortgage, Art. 63(b) 
ceases to apply. Hence, if he is dispossessed subsequently, his suit for 
possession will not be governed by Art. 63(b) and the ordinary period of 
12 years will reckon from the date of dispossession—Anjuman v Hisamal 
(1913)22 IC 65 (Nag). But if subsequent to the mortgage the parties 
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mutually agree by a valid contract to extend the time, limitation under Art. 
63(b) would reckon only when such extended time runs out. But if the 
mortgagee has under the mortgage contract a right of immediate posses- 
sion, limitation runs from the execution of mortgage—Hukum Chand v 
Shahab Din ILR (1922)4 Lah 90. Where the mortgage deed provided that 
the mortgagee would be entitled to take possession on default by the 
mortgagor in payment of mortgage-money or of the interest due, the 
mortgagee would be entitled to take possession only on such default and, 
consequently, time will run from that date—Srinivas v Baleshwar AIR 1950 
All 526; Kanwarari v Raghunath AIR 1976 HP 41. In case the mortgagee 
accepts such defaulted interest, the original cause of action is discharged 
and limitation will run from a fresh default— Srinivas v Baleshwar AIR 1950 
All 526. 


The remedy of foreclosure is not exclusive to a mortgage by conditional 
sale. It is equally applicable to an anomalous mortgage—Ujagar Lal v 
Lokendra Singh AIR 1941 All 169: 1941 ALJ 111. As such, in a suit by an 
anomalous mortgagee for forclosure, Art . 63(a) of the Limitation Act 1963 
is attracted. 


The question when “the money becomes due” is one which depends in 
each case upon the construction of the particular document—Gaya Din v 
Jhumman 37 All 400 (FB); Raghubir v Kumar Rajendra AIR 1933 Oudh 237. 


The mortgagee is not entitled to foreclose (or to bring a suit for sale) 
before the mortgage-money becomes due. When a mortgage contains a 
covenant not to redeem for a fixed period, the mortgagee cannot foreclose 
before the expiration of the term—Hone's Estate, in re 1875 Ir R 8 Eq 65; 
see also notes under sec. 60. 


Where no time is fixed for payment, the mortgage-money becomes 
payable on the date of execution—WNi/lcomal v Kamini Kumar 20 Cal 269 
(272). Where a mortgage is payable 'on demand' and fixes no time for 
payment, the mortgage-money is deemed to be payable forthwith from the 
date of execution of the mortgage, no previous demand by the mortgagee 
being necessary—Barkatunnissa v Mahboob Ali 42 All 70 (73). But it is 
eguitable that the mortgagee must give a reasonable notice to the 
mortgagor to enable him to find the money— Toms v Wilson (1862)4 B&S 
442; Brightly v Norton (1862)32 LJOB 38; Fitzgeralds' Trustee v Mellersh 
(1862)1 Ch 385 (390); Moore v Shelley (1883)8 App Cas 285. 


A hypothecation bond stipulated that the principal was to be paid in two 
years and the interest in the meantime monthly; it further provided that on 
default in the payment of interest, the principal with interest would become 
payable ‘on demand’. Held that as soon as default was made in the payment 
of interest in any month, the money became due forthwith, and no actual 
demand was necessary to complete the plaintiff's cause of action— 
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Perumal v Alagirisami 20 Mad 245 (248). But if the bond provided that in 
default of payment of interest, the principal would become due with interest 
at an enhanced rate on demand by the obligee, the cause of action did not 
arise until a demand was actually made by the plaintiff—Nellakaruppa v 
Kumarasami 22 Mad 20 (22). 


(j) To enforce payment of money secured by mortgage 


Article 62 of the Limitation Act, 1963 governs suits to enforce payment 
of money secured by a mortgage and the period of limitation is 12 years 
from the date when the money sued for becomes due. This article has no 
application to a case where the plaintiff asks for a money-decree only or 
wants to recover the money from the defendant personally—Modern 
Engineering Co. v Mohan Charan AIR 1963 Cal 12; Srinathji v Panna AIR 
1935 All 239. 


(k) Suit for sale 


Limitation for a suit for sale is governed by Art. 62 of the Limitation Act, 
1963 and is 12 years from the time when the mortgage money becomes 
due. The suit must be one to recover money out of the immovable property 
charged [Modern Engineering Co. v Mohan AIR 1963 Cal 12] and not from 
the defendant personally—State v Jathavedan Nambudripad AIR 1959 Ker 
1 (FB). Art. 62 has no application to a case where the plaintiff asks for a 
money decree only—Srinathji v Panna AIR 1935 All 239. 


The period of limitation for a suit on a simple mortgage, under Art. 62 
of the Limitation Act, 1963, corresponding to Art. 132 of the Limitation Act, 
1908 is 12 years from the date when the money sued for becomes due. 
Where an earlier mortgage is kept alive by a subsequent mortgage which 
is Stated to be subject to the earlier mortgage, limitation runs from the due 
date of the subsequent mortgage— Singheshwar v Medni Prasad AIR 1940 
Pat 65. 


12 years’ rule in Art. 62 will apply to a suit by an equitable mortgagee 
e.g. by deposit of title deeds) to enforce payment by sale of the property. 


Section 67 of the Transfer of Property Act, before the amendment by the 
Act of 1929, did not put any limitation on the right of an English mortgagee, 
and he could sue either for foreclosure or sale. But now that under the 
amended section 67, an English mortgagee can only sue for sale and Art. 
62 of the Limitation Act, 1963 is attracted. 


A usufructuary mortgagee stands on a different footing inasmuch as he 
is a transferee of a right of possession only and he retains possession until 
the debt is discharged. He cannot sue either for sale or for foreclosure 
[Subbamma v Narayya 41 Mad 259 (FB); Subbaraya v Subramanyam AIR 
1952 Mad 856]; though if the mortgagor is in possession as lessee of the 
mortgagee and the lease makes the rents a charge on the property, the 





872 Law of Mortgage 


mortgagee may sell the property in enforcement of the charge— Damodara 
v Chandappa AIR 1933 Mad 613: 56 Mad 892. 


Where the mortgagor makes a personal covenant to pay the money on 
a certain date, the transaction ceases to be a purely usufructuary mortgage 
and becomes what is known as simple mortgage usufructuary, i.e. a 
combination of a simple and a usufructuary mortgage, and the mortgagee 
is entitled to bring a suit for sale—Ramayya v Guruva 14 Mad 232 (234): 
Sivakami v Gopala 17 Mad 131 (133) (FB); Chathu v Kunjan 12 Mad 109 
(112); Udayana v Senthivela 19 Mad 411; Kangayya v Kalimuthu 27 Mad 
526 (527) (FB); Rangappa v Thammayappa 26 MLJ 514: 24 IC 372; 
Mahadaji v Joti 17 Bom 425; Umda v Umra Begum 11 All 367; Jafar Hussain 
v Ranjit Singh 21 All 4 (8); Parashram v Putlajirao 34 Bom 132 (135): 
Dattambhat v Krishnabhat 34 Bom 462 (466); Jag Sahu v Ram Sakhi 1 Pat 
350 (355): AIR 1922 Pat 167; Sardar Singh v Collector 10 OC 14; Ram 
Khilawan v Ghulam 8 Luck 190, AIR 1933 Oudh 35 (36); Pargan Panday 
v Mahatam Mahto6 CLJ 143; Fida Ali v Ismailji6 NLR 20: 5 IC 701; Bhabani 
v Kadambini AIR 1929 Cal 304: 33 CWN 279: 119 IC 292; Ramachandra 
v Sarvajanavardhini Co. AIR 1952 Mys 125; Ramakkammal v Sabbarathnam 
AIR 1953 Mad 13. In Kashi Ram v Sardar Singh [28 All 157] and Krishna 
v Hari [10 Bom LR 615], it has, however, been held that in order to entitle 
a usufructuary mortgagee to sue for sale of the property, there must be not 
only a personal covenant to pay the money but also an express stipulation 
in the deed entitling the mortgagee to recover the money by sale of the 
property. This proposition has been reaffirmed in the Full Bench case of 
Kanhaiya v Hamidan [AIR 1938 All 418); see also Lal Narsingh v Yakub 4 
Luck 363 (PC): 56 IA 299: 33 CWN 693. 


(1) Suit under section 68(a) 


Clauses (a) to (d) provide the cases where the mortgagee has an 
immediate right, which is alternative and additional to any which he may 
be entitled, to sue at once for the money. The limitation for a suit under clause 
_ (a) of sec. 68 is governed by Art. 55 of the Limitation Act, 1963 and is 3 

years. 


(m) Limitation for a suit for contribution 


For a suit for contribution under this section the period of limitation is 
12 years from the date of payment and not from the date when the original 
mortgage money became payable— Rameswar v Ramnath AIR 1950 Pat 
174: 28 Pat 955. A co-mortgagor by paying the mortgage-money acguires 
independent of sec. 95 a charge under secs. 82 and 100 in regard to the 
amount paid by him in respect of the mortgage over their shares. Conse- 
guently, the period of limitation for a suit by one of several heirs of a 
mortgagor, thereafter by one of the several subseguent transferees of the 
_ mortgaged property who has paid the entire mortgage-decree for contri- 
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bution against the other heirs or transferees in which the sale of the 
defendants’ share in the mortgaged property is sought, is 12 years under 
Art. 132 of the Limitation Act corresponding to Art. 62 of the 1963 Act, from 
the date of payment and not from the date when the original mortgage- 
money became payable— Brij Bhukhan v Bhagwan Datt AIR 1942 Oudh 
449 (FB). In a suit for recovery of an amount from the co-mortgagor by way 
of contribution on charge of mortgage properties, limitation starts on the 
date of payment of money—Mohaddin Saheb v Hasab Saheb AIR 1983 
Kant 13. 


For a suit for contribution under this section the period of limitation is 
12 years from the date of payment and not from the date when the original 
mortgage money became payable—Rameswar v Ramnath AIR 1950 Pat 
174: 28 Pat 955. A co-mortgagor by paying the mortgage-money acquires 
independently of sec. 95 a charge under secs. 82 and 100 in regard to the 
amount paid by him in respect of the mortgage over their shares. Conse- 
quently, the period of limitation for a suit by one of several heirs of a 
mortgagor, thereafter by one of the several subsequent transferees of the 
mortgaged property who has paid the entire mortgage-decree for contri- 
bution against the other heirs or transferees in which the sale of the 
defendants’ share in the mortgaged property is sought, is 12 years under 
Art. 132 of the Limitation Act (Art. 62 of the 1963 Act), from the date of 
payment and not from the date when the original mortgage-money became 
payable—Brij Bhukhan v Bhagwan Datt AIR 1942 Oudh 449 (FB). In a suit 
for recovery of an amount from the co-mortgagor by way of contribution on 
charge of mortgage properties, limitation starts on the date of payment of 
money—Mohaddin Saheb v Hasab Saheb AIR 1983 Kant 13. 


Contribution is only applicable between the mortgagors inter se. lt does 
not affect the mortgagee’s power to enforce his mortgage against all or any 
of the properties mortgaged to him—Arunagiri v Radha Krishna AIR 1942 
Mad 44. 

(n) Suit by puisne mortgagee 

A puisne mortgagee, who redeems, i.e. pays off a prior mortgagee (or 
a decree obtained by such prior mortgagee), is subrogated to the position 
of the prior mortgagee (Transfer of Property Act, sec. 74, since repealed, 
but substantially re-enacted in sec. 92, by the Amending Act of 1929), and 
becomes in effect an assignee of the mortgagee whom he has paid off. His 
(the puisne mortgagee's) right under the mortgage is not a new right which 
accrues to him upon his redemption (i.e. payment) of that mortgage. In other 
words, a puisne mortgagee satisfying a prior mortgagee has the same 
period of limitation as the prior mortgagee whom he has redeemed and paid 
off. If, therefore, at the time when the puisne mortgagee sues to enforce 
the first mortgage by virtue of subrogation, a suit by the first mortgagee is — 
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barred by time and the puisne mortgagee's Suit is equally time-barred— 
Mahomed Ibrahim v Ambika Pershad\iLR (1912)39 Cal 527 (PC); Manillapalli 
Kocappa v Panidipati ILR (1926)50 Mad 626; Krishna Aiyar v Subba 
Reddiar AIR 1939 Mad 678; Sibanand Misra v Jagmohan Lall ILR (1922)1 
Pat 780; Deputy Commissioner, Lucknow v Pandit Sukhnandan (1913)23 
IC 448 (Oudh); see Sambasiva Ayyar v Subramania Pillai\LR (1935)59 Mad 
312 [where the observations seem at first sight to conflict with the above 
rule; the present question was not before the court]; Ram Sarup v Bhagwati 
Prasad ILR (1936)38 All 912; Parwati Kuer v Manna Lal AIR 1956 Pat 414 
(FB) [overruling Babulal v Bindiyachal Rai AIR 1943 Pat 305 (DB) and 
dissenting from Munna Lal v Chuni Lal ILR 1945 All 733 (FB): AIR 1945 
All 239] (puisne mortgagee paying off prior mortgage-decree: limitation 
would run from the date when the money became due on the prior 
mortgage). In Shamsuddin v Haider Ali [ILR (1947)1 Cal 313 (DB): AIR 1945 
Cal 194], held that limitation ran from the date for payment fixed by the 
decree. But if the charge itself, arising from the subrogatory rights, is created 
by a decree, limitation would run from the date of the decree [see Batey 
Krishna v Parsottam Das ILR 1944 All 654 (PC): AIR 1944 PC 85; 
Ramasubba Aiyar v Arunachalan Chettiar AIR 1946 Mad 423. In some 
cases it has been held that the puisne mortgagee acguires a fresh charge 
on the date when he redeems (i.e. pays off) the first mortgage, and can 
accordingly sue within 12 years of the date of the payment to enforce his 
right of priority under the first mortgage— Shib Lal v Munni LaliLR (1921)44 
All 67 [followed in Paras Rani v Mewa (1930)125 IC 754 (All)); Suryabhan 
v Renuka (1925)92 IC 118 (Nag) [overruling Nathu Ram v Sheo Lal 
(1917)42 IC 796 (Nag), followed in Sheoji v Bhaskar (1929)127 IC 881 
(Nag), without noticing that it had since been overruled}; Munna Lal v Chuni 
Lal ILR 1945 All 733 (FB): AIR 1945 All 239 [majority: limitation runs from 
the date of redemption or payment of the decree: overruling Alam Ali v Beni 
Charan ILR (1936)58 All 602 (FB); decisions to the contrary held no longer 
good law]. But the soundness of this view is open to doubt and has been 
doubted. The matter may be tested thus: Take the analogy of an ordinary 
case of actual assignment of the mortgage by the mortgagee in favour of 
a person who pays off the mortgage. In such a case it cannot be contended 
that the limitation period (12 years under Art. 62) is thereby extended as 
against the mortgagor, so as to entitle the assignee to sue within 12 years 
of the date of the assignment. He (the assignee) merely steps into the shoes 
of the assignor (mortgagee) and must, therefore, sue to enforce the 
mortgage within 12 years of the date when the money became due under 
the mortgagee—Sibanand Misra v Jagmohan Lall ILR (1922)1 Pat 780 
(786); Totaram v Harishchandra AIR 1937 Nag 403; Girdhari Lal v Ramoo 
ILR 1943 Nag 764 (DB): AIR 1944 Nag 37; Perumal Reddiar v Suppiah 
Thevar AIR 1945 Mad 500; Palaniswami v Ramaswami AIR 1951 Mad 802 
(DB); see Krishna Kammathi v Narayan Shenoi AIR 1953 Trav-Co 112 (DB). 
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As was pointed out by the Privy Council in an old case, ‘a cause of action 
is not prolonged by mere transfer of the title —Prem Nath v Rocke Begum 
(1859)7 MIA 323, 353. In this respect the position of a puisne mortgagee 
redeeming (i.e. paying off) the prior mortgagee is precisely the same as if 
he had taken an actual assignment of the rights of the prior mortgagee, i.e., 
by virtue of the doctrine of subrogation, the puisne mortgagee’s position 
is akin to that of an assignee of the first mortgagee, although he takes no 
formal assignment from the latter. He (the puisne mortgagee) can only 
enforce the security in the right of the first mortgagee and, therefore, within 
the period of limitation allowed to the first mortgagee—Sibanand Misra v 
Jagmohan Lall ILR (1922)1 Pat 780; T.C. Bose v Obedur Rehman ILR 
(1928)6 Rang 297 (299). The decisions cited ante, though given under the 
old Transfer of Property Act, are egually applicable to cases governed by 
the Amending Act of 1929, which expressly recognises the doctrine of 
subrogation in connection inter alia with a puisne mortgagee redeeming 
and paying off a prior mortgage. Since the statute of limitation is not 
applicable to a mere defence, if the puisne mortgagee (paying off the prior 
mortgage) does not sue as a plaintiff to enforce the first mortgage, but is 
in possession, and a suit is brought against him by the mortgagor to redeem 
the puisne mortgage alone, the puisne mortgagee may, as a defendant, 
resist redemption by claiming also the amount he had paid off on the prior 
mortgage, though time-barred, in addition to the amount due on his own 
puisne mortgage—Fingali v Kotigari (1921)41 MLJ 399 (413); A.R.M. 
Karappan v Raja Kumar Venkata (1928)116 IC 841 (Mad); Ram Sanahi v 
Janki Prasad ILR (1931)53 All 1023 (FB); Lala Salik Ram v Jangit Bahadur 
ILR (1935)11 Luck 270 (274). 


(o) To enforce payment of money by mortgagee by 
deposit of title-deeds 


Under Art. 62 of the Limitation Act, 1963, the period for enforcing 
payment of money secured by a mortgage or otherwise charged upon 
immovable property is 12 years and the period would start to run when the 
money sued for becomes due. 


By virtue of sec. 96 the provisions of simple mortgage are applicable 
to a mortgage by deposit of title-deeds. Personal liability, either express or 
implied, being one of the ingredients of a simple mortgage, the same liability 
would accrue in case of a mortgage by deposit of title-deeds—Rosy George 
v State Bank of India AIR 1993 Ker 184. When a puisne mortgagee, who 
has redeemed and paid off the prior mortgage, does not sue to enforce his 
security by virtue of subrogation, but seeks a mere personal decree against 
the mortgagor, i.e., to be reimbursed the amount paid off, itis a simple action 
for reimbursement, to which Art. 62 would not apply, and the limitation 
period, usually three years under Art. 23, would count from the date of 
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payment, i.e. the date on which the first mortgage was paid off—Shibanand 
Misra v Jagmohan ILR (1922)1 Pat 780; Shiblal v Munnilal ILR (1921)44 
All 67; Mamillapalli v Pamidipati ILR (1926)50 Mad 626; Bashidhara v Shiv 
Singh ILR (1933)56 All 134; Durga v Ambika ILR (1927)54 Cal 424. The 
fact that the puisne mortgagee's claim to enforce the first mortgage by way 
of subrogation is barred by Art. 62 would not necessarily bar a personal 
claim for reimbursement, as the terminus a guo under Art. 23 for the latter 
claim would be the date of payment—Shibanand v Jagmohan ILR (1922)1 
Pat 780. 


(p) To enforce payment of money secured by charge 


Article 62 of the Limitation Act, 1963, governs suits to enforce payment 
of money by a mortgage or otherwise charged upon immovable property. 
The terminus a guo is 12 years when the money sued for becomes due. 
Art. 62 is applicable whenever there is an effective and binding charge 
(whether created under the Transfer of Property Act or otherwise) upon 
immovable property — Bhagwan Das v Karam 33 All 708 (FB); Sankaralingam 
Pillai v Thenpalariyandavan Temple AIR 1948 Mad 199; Mohini Mohan v 
Bir Bikram Kishore AIR 1941 Cal 257. The terminus a guo for a suit to 
enforce statutory charge (e.g. lien on unpaid purchase money) would be 
the date of sale—Ganga Ram v Raghu (1948)27 Pat 898; Rama Panicker 
v Kunji AIR 1954 Trav-Co 427; but the parties can extend the time given 
by law for the enforcement of such a charge by mutual agreement—Raja 
Ram v Chheda AIR 1949 All 555; Sreenivasa v Madhavan ILR 1950 Trav- 
Co 140. 


(g) Mortgagee claiming adverse possession 

Mortgagee cannot deny title of his mortgagor—/shwar Dass v Sohan 
Lal AIR 2000 SC 426. A usufructuary mortgagee cannot deny the title of 
his mortgagor. Nor can he set up adverse possession unless he actually 
leaves the holding and re-enters under a different status—Jainandan v 
Umrao AIR 1929 All 305; Shriram v Dhan Bahadur AIR 1965 All 223. The 
legal position in this regard has been stated by Lord Cotterham in Tasker 
v Mal [((1836)3 My 8 Cr 63: 5 LJ Ch 321] as under: 

"To him (mortgagee) it is immaterial, upon repayment of the money, 
whether the mortgagor's title was good or bad. He is not at liberty 
to dispute it any more than a tenant is at liberty to dispute his 
landlord's title" 

The plea of adverse possession by the mortgagee cannot stand in the 
absence of hostile title to the knowledge of the mortgagor— Pate! Narambhai 
v Dhulabhai Galabhai AIR 1992 SC 2009: (1992)4 SCC 264. 

Where the foreclosure had been invalid, the relationship of mortgagor 
and mortgagee would still continue to exist and the mortgagor would be 
entitled to redeem within the period allowed by Art. 61(a) of the Limitation 
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Act, 1963. In such a case the mortgagee cannot, by asserting to have 
become an absolute owner by virtue of the invalid foreclosure proceeding, 
acquire a title against the mortgagor by 12 years’ adverse possession— 
Sula Khan v Nanak Singh 167 Punj LR 1900; Zora v Chandu (1922)68 IC 
883 (Lah); Kishori Mohan v Ganga Bahu Devi 23 Cal 228 (PC). But where 
the mortgagee had not, in the first place, taken possession as mortgagee, 
and only obtained possession after the defective foreclosure proceedings, 
and remained in full proprietary possession thereafter for 12 years, held 
that he had thereby acquired a full titte as absolute owner [Luchi Rai v 
Jagannath (1927)26 ALJ 149; see also Bashir Hussain v Chandragopal 
(1922)68 IC 223 (Oudh); Munna Lal v Hamid Ali (1924)79 IC 39 (Lah); 
Jowhar v Amar Chand (1926)93 IC 934 (in which cases adverse possession 
by the mortgagee was established). 


(r) Suit to recover possession transferred by trustee 


Article 92 of the Limitation Act provides that the period of limitation for 
a suit to recover possession of immovable property conveyed or be- 
queathed in trust and afterwards transferred by the trustee for valuable 
consideration is 12 years from the time when the transfer becomes known 
to the plaintiff. The word “transfer” in Art. 92 includes mortgage— Bagas 
Umraj v Nathabhai 36 Bom 146; Narain Das v Haji Abdul Rahim 47 Cal 
866; Manavikraman v Ammu 24 Mad 471 (FB). 


When the transfer is by a mortgagee, and the transferee takes without 
notice that the transferor is a mortgagee, the mortgagor has (apparently) 
12 years under Art. 61(b) within which to impeach the transfer and, 
thereafter, the transfer becomes valid, as against him, by force of prescrip- 
tion— Saiyad Mohammed Abbas v Must. Nasiban (1920)53 IC 186 (Oudh); 
Keshav Raghunath v Gafur Khan 46 Bom 903. 


(s) Effect of purchaser's knowledge that vendor had only a 
mortgagee's interest 
The possible cases that may arise in the case of transfer by a mortgagee 
are four: 

(1) Where the transfer on its face purports to be an assignment of the 
mortgagee’s interest only. In such a case, Art. 61(b) can never 
apply. 

(2) When the transfer purported to be a sale deed but as a matter of 
fact only an assignemnt of the mortgagee's interest was all that 
was bargained for. It may be conceded that in such a case also 
Art. 61(b) does not apply. 

(3) Where the deed of transfer is a sale deed and what was bargained 
for by the transferee is also an absolute sale though he knew that 
the transferor had only a mortgagee's interest. 
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(4) Where the transfer is in the form of a sale deed and the transferee 


bargained for an absolute interest and acted bona fide throughout. 
In such a case, there is no doubt that Art. 61(b) will always apply— 
Rukku Shetti v T. Ramachandraya ILR (1925)49 Mad 29; TK. 
Lakshmana Aiyar v Sankarapandiam (1925)51 MLJ 451. With 
regard to the case No. 3 above, it is submitted that Art. 61(b) can 
only apply where the transferee from the mortgagee took the 
property in the belief that the transferor was absolutely entitled to 
it, and knowledge on the part of the transferee of the true nature 
ofthe interest of the transferor would prevent the application of Art 
61(b). "Only the third case is the one in respect of which there 
seems to be some difference of opinion. But it seems to me that 
the preponderance of opinion in this (Madras) High Court, in 
Bombay, in Calcutta and in the Privy Council is in favour of the view 
that Art. 134 [now Art. 61(b)] applies—Rukku Shetti v T. 
Ramachandraya ILR (1925)49 Mad 29; cf. Must. Chunai v Ram 
Prasad AIR (1952)2 All 7 (FB): AIR 1951 All 167. But it may be 
pointed out that the Privy Council only decided that in the case of 
a transferee from a trustee, knowledge of the limited nature of the 
transferor's title will not disentitle the transferee to take advantage 
of Art. 92— see ILR (1923)46 Mad 751 (PC). It is difficult to see how 
the Privy Council case can be made applicable also to transferees 
from mortgagees. Moreover, though this view has been substan- 
tially adopted in Calcutta, Oudh, Nagpur and Allahabad [Baikuntha 
Ray v Ahmad Ulla ILR (1930)58 Cal 234; Shriram v Najibullah ILR 
(1926)1 Luck 423 (FB); Daulat v Baliram (1929)118 IC 682 (Nag); 
see also S. N. Thiruvikrama v Vyapuri AIR 1927 Mad 1028; Must. 
Chunai v Ram Prasad ILR (1952)2 All (FB); AIR 1951 All 167 (to 
the same effect)], it has (and, it is submitted, rightly) been rejected 
by the Lahore and Bombay Courts, who hold in effect that when 
the transferor is a mortgagee, and the transferee has notice of that 
fact, in such a case, Art. 134 (of the old Act) has no application at 
all, and the suit against the transferee would come within Art. 148 
(of the old Act)—R.S. Pt. Wazir Chand v Nathu Ram (1924)80 IC 
321 (Lah); see also Shivaji Sheshagiri v Channava (1930)32 Bom 
LR 687. 


The above subject came to be considered by a Full Bench of the 


Allahabad High Court in Must. Chunai v Ram Prasad[iLR (1952)2 All 7 (FB): 
AIR 1951 All 167] (overruling previous decisions to the contrary), where "the 
bewildering conflict between two large groups of cases" (in the same High 
Court as well as between different High Courts) was exhaustively reviewed. 
In the light of this Full Bench decision, the law on the point (transferee from 
a mortgagee, for valuable consideration) may be thus restated: "......... com- 
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putation of the period of limitation and the applicability of the appropriate 
Article of the Limitation Act would depend, in the first instance, on the nature 
of the suit and the allegations in the plaint, but the ultimate decision on the 
point would depend upon the facts found by the court.” So when the plaintiff 
(mortgagor) alleges knowledge of the mortgage on the part of the transferee 
for valuable consideration and claims the benefit of Art. 61(a) (60 years for 
redemtpion and possession) the burden of proving it is on the plaintiff. If 
he proves that such transferee had such knowledge, the defendant would 
be estopped from denying the plaintiff's (mortgagor's) title and Art. 148 (of 
the Act of 1908) would apply to the suit, But if defendant claims the benefit 
of Art. 61(b), the burden on him is merely to prove that he is a transferee 
for valuable consideration and the question of his bona fides is immaterial, 
i.e., he need not further prove that he is a transferee without knowledge 
of the mortgage. In this respect, he stands on the same footing as a 
transferee for valuable consideration from a trustee as well as a trespasser 
prescribing adversely, both to the mortgagor and the mortgagee; to hold 
otherwise would lead to placing a mere trespasser (a transferee without 
any consideration), whose adverse possession against the mortgagor as 
well as the mortgagee for 12 years would bar their rights against him, in 
a position of greater advantage, as compared to that of a transferee for a 
valuable consideration. For these reasons and on applying the principles 
governing the interpretation of statutes to teh point under consideration 
[vide pp. 174-175, AIR 1951 All 167] itis not “open to us to import new words 
(‘good faith’) in the Article, when the Legislature in its wisdom thought fit 
to omit the same". 





Appendix 





The relevant provisions of the Transfer of Property Act relating to “mortgage” 
and “charge” are quoted below : 


Sec. 3. interpretation clause.—in this Act, unless there is something repugnant 
in the subject or context,— 


‘Immovable property’. —immovable property’ does not include standing 
timber, growing crops, or grass; 
'Instrument'.—'instrument' means a non-testamentary instrument; 


‘Attested’.—‘attested’, in relation to an instrument, means and shall be deemed 
always to have meant attested by two or more witnesses each of whom has seen 
the executant sign or affix his mark to the instrument, or has seen some other person 
sign the instrument in the presence and by the direction of the executant, or has 
received from the executant a personal acknowledgement of his signature or mark, 
or of the signature of such other person, and each of whom has signed the 
instrument in the presence of the executant; but it shall not be necessary that more 
than one of such witnesses shall have been present at the same time, and no 
particular form of attestation shall be necessary; 


"Registered'.—'registered' means registered in any part of the territories to 
which this Act extends under the law for the time being in force regulating the 
registration of documents; 


‘Attached to the earth’.—‘attached to the earth’ means— 
(a) rooted in the earth, as in the case of trees and shrubs; 
(b) imbedded in the earth, as in the case of walls or buildings; or 


(c) attached to what is so imbedded for the permanent beneficial enjoyment 
of that to which it is attached; 


‘Actionable claim’.—‘actionable claim’ means a claim to any debt other than 
a debt secured by mortgage of immovable property or by hypothecation or pledge 
of moveable property, or to any beneficial interest in moveable property not in the 
possession, either actual or constructive, of the claimant, which the Civil Courts 
recognize as affording grounds for relief, whether such debt or beneficial interest 
be existent, accruing, conditional or contingent; 


'Notice'.—"a person is said to have notice’ of a fact when he actually knows that 
fact, or when, but for wilful abstention from an enquiry or search which he ought 
to have made, or gross negligence, he would have known it. 


Explanation I.—Where any transaction relating to immovable property is 
required by law to be and has been effected by a registered instrument, any person 
acquiring such property or any part of, or share or interest in, such property shall 
be deemed to have notice of such instrument as from the date of registration or, 
where the property is not all situated in one sub-district, or where the registered 
instrument has been registered under sub-section (2) of section 30 of the Indian 
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Registration Act, 1908 (XVI of 1908) from the earliest date on which any 
memorandum of such registered instrument has been filed by any Sub-Registrar 
within whose sub-district any part of the property which is being acquired, or of the 
property wherein a share or interest is being acquired, is situated: 


Provided that— 


(1) the instrument has been registered and its registration completed in the 
manner prescribed by the Indian Registration Act, 1908 (XVI of 1908), and 
the rules made thereunder; 


(2) the instrument or memorandum has been duly entered or filed, as the case 
may be, in books kept under section 51 of that Act; and 


(3) the particulars regarding the transaction to which the instrument relates 
have been correctly entered in the indexes kept under section 55 of that 
Act. 


Explanation HI. —Any person acquiring any immovable property or any share or 
interest in any such property shall be deemed to have notice of the title, if any, of 
any person who is for the time being in actual possession thereof. 


Explanation I/l.—A person shall be deemed to have had notice of any fact if his 
agent acquires notice thereof whilst acting on his behalf in the course of business 
to which that fact is material: 


Provided that, if the agent fraudulently conceals the fact, the principal shall not 
be charged with notice thereof as against any person who was a party to or otherwise 
cognizant of the fraud. 


Sec. 7.Persons competent to transfer.—Every person competent to contract 
and entitled to transferable property, or authorised to dispose of transferable 
property not his own, is competent to transfer such property either wholly or in part, 
and either absolutely or conditionally, in the circumstances, to the extent and in the 
manner, allowed and prescribed by any law for the time being in force. 

Sec. 58. (a) “Mortgage”, “mortgagor”, “mortgagee”, “mortgage-money” 
and “mortgage-deed” defined.—A mortgage is the transfer of an interest in 
specific immovable property for the purpose of securing the payment of money 
advanced or to be advanced by way of loan, an existing or future debt, or the 
performance of an engagement which may give rise to a pecuniary liability. 


The transferor is called a mortgagor, the transferee a mortgagee; the principal 
money and interest of which payment is secured for the time being are called the 
mortgage-money, and the instrument (if any) by which the transfer is effected is 
called a mortgage-deed. 


(b) Simple mortgage.—Where, without delivering possession of the mortgaged 
property, the mortgagor binds himself personally to pay the mortgage-money, and 
agrees, expressly or impliedly, that, in the event of his failing to pay according to 
his contract, the mortgagee shall have a right to cause the mortgaged property to 
be sold and the proceeds of sale to be applied, so far as may be necessary, in 
payment of the mortgage-money, the transaction is called a simple mortgage and 
the mortgagee a simple mortgagee. 


G:M— 56 
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(c) Mortgage by conditional sale.—Where the mortgagor ostensibly sells the 
mortgaged property— 

on condition that on default of payment of the mortgage- money on a certain 

date the sale shall become absolute, or 


on condition that on such payment being made the sale shall become void, or 


on condition that on such payment being made the buyer shall transter the 
property to the seller, 


the transaction is called a mortgage by conditional sale and the mortgagee a 
mortgagee by conditional sale: 


Provided that no such transaction shall be deemed to be a mortgage unless the 
condition is embodied in the document which effects or purports to effect the sale 


(d) Usufructuary mortgage.—Where the mortgagor delivers possession or 
expressly or by implication binds himself to deliver possession of the mortgaged 
property to the mortgagee, and authorises him to retain such possession until 
payment of the mortgage-money, and to receive the rents and profits accruing from 
the property or any part of such rents and profits and to appropriate the same in 
lieu of interest, or in payment of the mortgage-money, or partly in lieu of interest 
or partly in payment of the mortgage-money, the transaction is called a usufructuary 
mortgage and the mortgagee a usufructuary mortgagee. 


(e) English mortgage.—Where the mortgagor binds himself to repay the 
mortgage-money on a certain date, and transfers the mortgaged property abso- 
lutely to the mortgagee, but subject to a proviso that he will re-transfer it to the 
mortgagor upon payment of the mortgage-money as agreed, the transaction is 
called an English mortgage. 


(f) Mortgage by deposit of title-deeds.—Where a person in any of the following 
towns, namely, the towns of Calcutta, Madras and Bombay, and in any other town 
which the State Government concerned may, by notification in the Official Gazette, 
specify in this behalf, delivers to a creditor or his agent documents of title to 
immovable property, with intent to create a security thereon, the transaction is called 
a mortgage by deposit of title-deeds. 


(g) Anomalous mortgage.—A mortgage which is not a simple mortgage, a 
mortgage by conditional sale, a usufructuary mortgage, an English mortgage or a 
mortgage by deposit of title-deeds within the meaning of this section is called an 
anomalous mortgage. 


Sec. 59. Mortgage when to be by assurance.—Where the principal money 
secured is one hundred rupees or upwards, a mortgage, other than a mortgage by 
deposit of title-deeds, can be effected only by a registered instrument signed by the 
mortgagor and attested by at least two witnesses. 


Where the principal money secured is less than one hundred rupees, a mortgage 
_may be effected either by a registered instrument signed and attested as aforesaid, 
or (except in the case of a simple mortgage) by delivery of the property. 

Sec. 59A. References to mortgagors and mortgagees to include persons 
deriving title from them.—Unless otherwise expressly provided, references in this 
Chapter to mortgagors and mortgagees shall be deemed to include references to 
persons deriving title from them respectively. 
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Rights and liabilities of mortgagor 


Sec. 60. Right of mortgagor to redeem.—At any time after the principal money 
has become due, the mortgagor has a right, on payment or tender. at a proper time 
and place, of the mortgage-money, to reguire the mortgagee (a) to deliver to the 
mortgagor the mortgage-deed and all documents relating to the mortgaged 
property which are in the possession or power of the mortgagee, (b) where the 
mortgagee is in possession of the mortgaged property, to deliver possession thereof 
to the mortgagor, and (c) at the cost of the mortgagor either to retransfer the 
mortgaged property to him or to such third person as he may direct, or to execute 
and (where the mortgage has been effected by a registered instrument) to have 
registered an acknowledgment in writing that any right in derogation of his interest 
transferred to the mortgagee has been extinguished: 


Provided that the right conferred by this section has not been extinguished by 
act of the parties or by decree of a court. 


The right conferred by this section is called aright to redeem, anda suit to enforce 
it is called a suit for redemption. 


Nothing in this section shall be deemed to render invalid any provision to the 
effect that, if the time fixed for payment of the principal money has been allowed 
to pass or no such time has been fixed, the mortgagee shall be entitled to reasonable 
notice before payment or tender of such money. 


Redemption of portion of mortgaged property.—Nothing in this section shall 
entitle a person interested in a share only of the mortgaged property to redeem his 
own share only, on payment of a proportionate part of the amount remaining due 
on the mortgage, except only where a mortgagee, or, if there are more mortgagees 
than one, all such mortgagees, has or have acquired, in whole or in part, the share 
of a mortgagor. 


Sec. 60A. Obligation to transfer to third party instead of re-transference 
to mortgagor.— (1) Where a mortgagor is entitled to redemption, then, on the 
fulfilment of any conditions on the fulfilment of which he would be entitled to require 
a re-transfer, he may require the mortgagee, instead of re-transferring the property, 
to assign the mortgage-debt and transfer the mortgaged property to such third 
person as the mortgagor may direct; and the mortgagee shall be bound to assign 
and transfer accordingly. 


(2) The rights conferred by this section belong to and may be enforced by the 
mortgagor or by any encumbrancer notwithstanding an intermediate encumbrance; 
but the requisition of any encumbrance shall prevail over a requisition of the 
mortgagor and, as between encumbrancers, the requisition of a prior encumbrancer 
shall prevail over that of a subsequent encumbrancer. 


(3) The provisions of this section do not apply in the case of a mortgagee who 
is or has been in possession. 


Sec. 60B. Right to inspection and production of documents.—A mortgagor, 
as long as his right of redemption subsists, shall be entitled at all reasonable times, 
at his request and at his own cost, and on payment of the mortgagee's costs and 
expenses in this behalf, to inspect and make copies or abstracts of, or extracts from, 
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documents of title reiating to the mortgaged property which are in the custody or 
power of the mortgagee 


Sec. 61. Right to redeem separately or simultaneously.—A mortgagor who 
has executed two or more mortgages in favour of the same mortgagee shail, in the 
absence of a contract to the contrary, when the principal money of any two or more 
of the mortgages has become due, be entitled to redeem any one of such mortgage 
separately, or any two or more of such mortgages together 


Sec. 62. Right of usufructuary mortgagor to recover possession.—!n the 
case of a usufructuary mortgage, the mortgagor has a right to recover possession 
of the property together with the mortgage-deed and all documents relating to the 
mortgaged property which are in the possession or power of the mortgagee,— 


(a) where the mortgagee is authorised to pay himself the mortgage-money 
from the rents and profits of the property, — when such money is paid: 


(6) where the mortgagee is authorised to pay himself from such rents and 
profits or any part thereof a part only of the mortgage-money, — when 
the term (if any), prescribed for the payment of the mortgage-money has 
expired and the mortgagor pays or tenders to the mortgagee the 
mortgage-money or the balance thereof or deposits it in Court as 
hereinafter provided. 


Sec. 63. Accession to mortgaged property.—Where mortgaged property in 
possession of the mortgagee has, during the continuance of the mortgage, received 
any accession, the mortgagor, upon redemption, shall, in the absence of a contract 
to the contrary, be entitled as against the mortgagee to such accession. 


Accession acquired in virtue of transferred ownership.—Where such 
accession has been acquired at the expense of the mortgagee, and is capable of 
separate possession or enjoyment without detriment to the principal property, the 
mortgagor desiring to take the accession must pay to the mortgagee the expense 
of acquiring it. If such separate possession or enjoyment is not possible, the 
accession must be delivered with the property; the mortgagor being liable, in the 
case of an acquisition necessary to preserve the property from destruction, forfeiture 
or sale, or made with his assent, to pay the proper cost thereof, as an addition to 
the principal money, with interest at the same rate as is payable on the principal, 
or, where no such rate is fixed, at the rate of nine per cent per annum. 


In the case last mentioned the profits, if any, arising from the accession shall 
be credited to the mortgagor. 


Where the mortgage is usufructuary and the accession has been acquired at 
the expense of the mortgagee, the profits, if any, arising from the accession shall, 
in the absence of a contract to the contrary, be set off against interest, if any, payable 
on the money so expended. 

Sec. 63A. improvements of mortgaged property.—(1) Where mortgaged 
property in possession of the mortgagee has, during the continuance of the 
mortgage, been improved, the mortgagor, upon redemption, shall, in the absence 
ofa contract to the contrary, be entitled to the improvement; and the mortgagor shall 
not, save only in cases provided for in sub-section (2), be liable to pay the cost 


| thereof. 
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(2) Where any such improvement was effected at the cost of the mortgagee and 
was necessary to preserve the property from destruction or deterioration or was 
necessary to prevent the security from becoming insufficient, or was made in 
compliance with the lawful order of any public servant or public authority. the 
mortgagor shall, in the absence of a contract to the contrary. be lrable to pay the 
proper cost thereof as an addition to the principal money with interest at the same 
rate as is payable on the principal, or, where no such rate is fixed. at the rate of nine 
per cent per annum, and the profits, if any. accruing by reason of the improvement 
shall be credited to the mortgagor 


Sec. 64. Renewal of mortgaged lease.—Where the mortgaged property is a 
lease, and the mortgagee obtains a renewal of the lease. the mortgagor. upon 
redemption, shall, in the absence of a contract by him to the contrary. have the 
benefit of the new lease. 


Sec. 65. Implied contracts by mortgagor.—in the absence of a contract to 
the contrary, the mortgagor shall be deemed to contract with the mortgagee— 


(a) that the interest which the mortgagor professes to transfer to the 
mortgagee subsists, and that the mortgagor has power to transfer the 
same; 

(b) that the mortgagor will defend, or, if the mortgagee be in possession of 
the mortgaged property, enable him to defend, the mortgagors title 
thereto; 


(c) that the mortgagor will, so long as the mortgagee is not in possession ot 
the mortgaged property, pay all public charges accruing due in respect 
of the property; 

(d) and, where the mortgaged property is a lease, that the rent payabie unde: 
the lease, the conditions contained therein, and the contracts binding on 
the lessee have been paid. performed and observed down to the 
commencement of the mortgage; and that the mortgagor wiil, so (long as 
the security exists and the mortgagee is not in possession ot the 
mortgaged property, pay the rent reserved by the lease or if ine lease 
be renewed, the renewed lease, perform the conditions contained therein 
and observe the contracts binding on the lessee, and indemnify the 
mortgagee against all claims sustained by reason of the non-payment at 
the said rent or the non-performance or non-observance of tne sac 
conditions and contracts; 


(e) and, where the mortgage is a second or subsequent incumbrance on the . 
property, that the mortgagor will pay the interest from time to time accruing 
due on such prior incumbrance as and when it becomes due, and wii. ai 
the proper time discharge the principal money due on such prior 
incumbrance. 


> > - * LJ . * * > . . . . . 


The benefit of the contracts mentioned in this section shall be annexed to ana 
shall go with the interest of the mortgagee as such, and may be enforced by ever, 
person in whom that interest is for the whole or any part thereof from time to Ume 
vested. 
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Sec. 65A. Mortgagor’s power to lease.—(1) Subject to the provisions of sub- 
section (2), a mortgagor, while lawfully in possession of the mortgaged property 
shall have power to make leases thereof which shall be binding on the mortgagee 


(2) (a) Every such lease shail be such as would be made in the ordinary course 
of management of the property concerned, and in accordance wth any local law 
custom or usage. 


(b) Every such lease shall reserve the best rent that can reasonably be obtained. 
and no premium shall be paid or promised and no rent shall be payable in advance. 


(c) No such lease shall contain a covenant for renewal. 


(d) Every such lease shall take effect from a date not later than six months from 
the date on which it is made. 


(e) In the case of a lease of buildings, whether leased with or without the land 
on which they stand, the duration of the lease shall in no case exceed three years, 
and the lease shall contain a covenant for payment of the rent and a condition of 
re-entry on the rent not being paid within a time therein specified. 


(3) The provisions of sub-section (1) apply only if and as far as a contrary intention 
is not expressed in the mortgage-deed; and the provisions of sub-section (2) may 
be varied or extended by the mortgage-deed and, as so varied and extended, shall, 
as far as may be, operate in like manner and with all like incidents, effects and 
consequences, as if such variations or extensions were contained in that sub- 
section. 

Sec. 66. Waste by mortgagor in possession.—A mortgagor in possession 
of the mortgaged property is not liable to the mortgagee for allowing the property 
to deteriorate; but he must not commit any act which is destructive or permanently 
injurious thereto, if the security is insufficient or will be rendered insufficient by such 
act. 

Explanation.—A security is insufficient within the meaning of this section unless 
the value of the mortgaged property exceeds by one-third, or, if consisting of 
buildings, exceeds by one-half, the amount for the time being due on the mortgage. 


Rights and liabilities of mortgagee 


Sec. 67. Right to foreclosure or sale.—in the absence of a contract to the 
contrary, the mortgagee has, at any time after the mortgage-money has become 
due to him, and before a decree has been made for the redemption of the mortgaged 
property, or the mortgage-money has been paid or deposited as hereinafter 
provided, a right to obtain from the Court a decree that the mortgagor shall be 
absolutely debarred of his right to redeem the property, or a decree that the property 
be sold. 

A suit to obtain a decree that a mortgagor shall be absolutely debarred of his 
right to redeem the mortgaged property is called a suit for foreclosure. 

Nothing in this section shall be deemed— 

(a) to authorize any mortgagee, other than a mortgagee by conditional sale 
or a mortgagee under an anomalous mortgage by the terms of which he 
is entitled to foreciose, to institute a suit for foreclosure, or a usufructuary 
mortgagee as such or a mortgagee by conditional sale as such to institute 
a suit for sale; or 
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(b) to authorize a mortgagor who holds the mortgagee's rights as his trustee 
or legal representative, and who may sue for a sale of the property, to 
institute a suit for foreclosure; or 


(c) to authorize a mortgagee of a railway, canal, or other work in the 
maintenance of which the public are interested, to institute a suit for 
foreclosure or sale; or 


(d) to authorize a person interested in part only of the mortgage-money to 
institute a Suit relating only to a corresponding part of the mortgaged 
property, unless the mortgagees have, with the consent of the mortgagor, 
severed their interests under the mortgage. 


Sec. 67A. Mortgagee when bound to bring one suit on several mort- 
gages.—A mortgagee who holds two or more mortgages executed by the same 
mortgagor in respect of each of which he has a right to obtain the same kind of 
decree under section 67, and who sues to obtain such decree on any one of the 
mortgages, shall, in the absence of a contract to the contrary, be bound to sue on 
all the mortgages in respect of which the mortgage-money has become due. 


Sec. 68. Right to sue for mortgage-money.—(1) The mortgagee has a right 
to sue for the mortgage-money in the following cases and no others, namely: 


(a) where the mortgagor binds himself to repay the same; 


(b) where, by any cause other than the wrongful act or default of the mortgagor 
or mortgagee, the mortgaged property is wholly or partially destroyed or 
the security is rendered insufficient within the meaning of section 66, and 
the mortgagee has given the mortgagor a reasonable opportunity of 
providing further security enough to render the whole security sufficient, 
and the mortgagor has failed to do so; 


(c) where the mortgagee is deprived of the whole or part of his security by 
or in consequence of the wrongful act or default of the mortgagor; 


(d) where the mortgagee being entitled to possession of the mortgaged 
property, the mortgagor fails to deliver the same to him, or to secure the 
possession thereof to him without disturbance by the mortgagor or any 
person claiming under a title superior to that of the mortgagor: 


Provided that, in the case referred to in clause (a), a transferee from the 
mortgagor or from his legal representative shall not be liable to be sued for the 
mortgage-money. ] 

(2) Where a suit is brought under clause (a) or clause (b) of sub-section (1), the 
court may, at its discretion, stay the suit and all proceedings therein, notwithstanding 
any contract to the contrary, until the mortgagee has exhausted all his available 
remedies against mortgaged property or what remains of it, unless the mortgagee 
abandons his security and, if necessary, re-transfers the mortgaged property. 


Sec. 69. Power of sale when valid.—(1) A mortgagee, or any person acting 
on his behalf, shall, subject to the provisions of this section, have power to sell or 
concur in selling the mortgaged property, or any part thereof, in default of payment 
of the mortgage-money, without the intervention of the Court, in the following cases 
and in no others, namely: 


— MPNA 
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(a) where the mortgage is an English mortgage, and neither the mortgagor 
nor the mortgagee is a Hindu, Muhammadan or Buddhist or a member 
of any other race, sect, tribe or class trom time to time specified in this 
behalf by the State Government, in the Official Gazette: 


(b) where a power of sale without the intervention of the Court is expressly 
conferred on the mortgagee by the mortgage-deed and the mortgagee 
is the Government; 


(c) where a power of sale without the intervention of the Court is expressly 
conferred on the mortgagee by the mortgage-deed and the mortgaged 
property or any part thereof was, on the date of the execution of the 
mortgage-deed, situate within the towns of Calcutta, Madras, Bombay, or 
in any other town or area which the State Government may, by notification 
in the Official Gazette, specify in this behalf. 


(2) No such power shall be exercised unless and until— 


(a) notice in writing requiring payment of the principal money has been served 
on the mortgagor, or on one of several mortgagors, and default has been 
made in payment of the principal money, or of part thereof, for three months 
after such service; or 


(b) some interest under the mortgage amounting at least to five hundred 
rupees is in arrear and unpaid for three months after becoming due. 


(3) When a sale has been made in professed exercise of such a power, the title 
of the purchaser shall not be impeachable on the ground that no case had arisen 
to authorize the sale, or that due notice was not given, or that the power was 
otherwise improperly or irregularly exercised; but any person damnified by an 
unauthorized, or improper, or irregular exercise of the power shall have his remedy 
in damages against the person exercising the power. 


(4) The money which is received by the mortgagee, arising from the sale, after 
discharge of prior incumbrances, if any, to which the sale is not made subject, or 
after payment into Court under section 57 of a sum to meet any prior incumbrance, 
shall, in the absence of a contract to the contrary, be held by him in trust to be applied 
by him, first, in payment of all costs, charges and expenses properly incurred by 
him as incident to the sale or any attempted sale; and, secondly, in discharge of 
the mortgage-money and costs and other money, if any, due under the mortgage; 
and the residue of the money so received shall be paid to the person entitled to 
the mortgaged property, or authorized to give receipts for the proceeds of the sale 
thereof. 

(5) Nothing in this section or in section 69A applies to powers conferred before 
the first day of July, 1882. 

Sec. 69A. Appointment of receiver.—(1) A mortgagee having the right to 
exercise a power of sale under section 69 shall, subject to the provisions of sub- 

section (2), be entitled to appoint, by writing signed by him or on his behalf, a receiver 
of the income of the mortgaged property or any part thereof. 
_ (2) Any person who has been named in the mortgage-deed and is willing and 


able to act as receiver may be appointed by the mortgagee. 


_ If no person has been so named, or if all persons named are unable or unwilling 
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to act, or are dead, the mortgagee may appoint any person to whose appointment 
the mortgagor agrees; failing such agreement, the mortgagee shall be entitled to 
apply to the court for the appointment of a receiver, and any person appointed by 
the court shall be deemed to have been duly appointed by the mortgagee. 


A receiver may at any time be removed by writing signed by or on behalf of the 
mortgagee and the mortgagor, or by the court on application made by either party 
and on due cause shown. 


A vacancy in the office of receiver may be filled in accordance with the provisions 
of this sub-section. 


(3) A receiver appointed under the powers conferred by this section shall be 
deemed to be the agent of the mortgagor; and the mortgagor shall be solely 
responsible for the receiver's acts or defaults, unless the mortgage-deed otherwise 
provides or unless such acts or defaults are due to the improper intervention of the 
mortgagee. 


(4) The receiver shall have power to demand and recover all the income of which 
he is appointed receiver, by suit, execution or otherwise, in the name either of the 
mortgagor or of the mortgagee to the full extent of the interest which the mortgagor 
could dispose of, and to give valid receipts accordingly for the same, and to exercise 
any powers which may have been delegated to him by the mortgagee in accordance 
with the provisions of this section. 


(5) A person paying money to the receiver shall not be concerned to inquire if 
the appointment of the receiver was valid or not. 


(6) The receiver shall be entitled to retain out of any money received by him, 
for his remuneration, and in satisfaction of all costs, charges and expenses incurred 
by him as receiver, a commission at such rate not exceeding five per cent on the 
gross amount of all money received as is specified in his appointment, and, if no 
rate is so specified, then at the rate of five per cent on that gross amount, or at such 
other rate as the court thinks fit to allow, on application made by him for that purpose. 

(7) The receiver shall; if so directed in writing by the mortgagee, insure to the 
extent, if any, to which the mortgagee might have insured. and keep insured against 
loss or damage by fire, out of the money received by him, the mortgaged property 
or any part thereof being of an insurable nature. 

(8) Subject to the provisions of this Act as to the application of insurance money, 
the receiver shall apply all money received by nim as follows, namely— 


(ù in discharge ofall rents, taxes, land revenue, rates and outgoings whatever 
affecting the mortgaged property; 

(i in keeping down all annual sums or other payments, and the interest on 
all principal sums, having priority to the mortgage in right whereof he is 
receiver; 

(iii). in payment of his commission, and of the premiums on fire, life or other 
insurances, if any, properly payable under the mortgage-deed or under 
this Act, and the cost of executing necessary or proper repairs directed 
in writing by the mortgagee; 

(iv) in payment of the interest falling due under the mortgage; 
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(v) in or towards discharge of the principal money, if so directed in writing by 
the mortgagee; 


and shail pay the residue, if any, of the money received by him to the person who 
but for the possession of the receiver, would have been entitled to receive the income 
of which he is appointed receiver, or who is otherwise entitled to the mortgaged 
property. 

(9) The provisions of sub-section (1) apply only if and as far as a contrary intention 
is not expressed in the mortgage-deed; and the provisions of sub-sections (3) to 
(8) inclusive may be varied or extended by the mortgage-deed, and, as so varied 
or extended, shall, as far as may be, operate in like manner and with all the like 
incidents, effects and consequences, as if such variations or extensions were 
contained in the said sub-sections. 

(10) Application may be made, without the institution of a suit, to the court for 
its opinion, advice or direction on any present question respecting the management 
or administration of the mortgaged property, other than questions of difficulty or 
importance not proper in the opinidn of the court for summary disposal. A copy of 
such application shall be served upon, and the hearing thereof may be attended 
by, such of the persons interested in the application as the court may think fit. 

The costs of every application under this sub-section shall be in the discretion 
of the court. 

(11) In this section, “the court” means the court which would have jurisdiction 
in a suit to enforce the mortgage. 

Sec. 70. Accession to mortgaged property.—li, after the date of a mortgage, 
any accession is made to the mortgaged property, the mortgagee, in the absence 
of a contract to the contrary, shall, for the purposes of the security, be entitled to 
such accession. 

Sec. 71. Renewal of mortgaged lease.—When the mortgaged property is 
lease, and the mortgagor obtains renewal of the lease, the mortgagee, in the 
absence of a contract to the contrary, shall, for the purposes of the security, be 
entitled to the new lease. 

Sec. 72. Rights of mortgagee in possession.—A mortgagee may spend such 
money as is necessary— 

(a <ž.z x * 
(b) for the preservation of the mortgaged property from destruction, forfeiture 
or sale; 
(c) for supporting the mortgagor's title to the property; 
(d) for making his own title thereto good against the mortgagor; and 
(e) when the mortgaged property is a renewable leasehold, for the renewal 
of the lease; 
and may, in the absence of a contract to the contrary, add such money to the principal 
money at the rate of interest payable on the principal, and, where no such rate is 
fixed, at the rate of nine per cent. per annum: 

Provided that the expenditure of money by the mortgagee under clause (b) or 

clause (c) shall not be deemed to be necessary unless the mortgagor has been 


called upon and has failed to take proper and timely steps to preserve the property 
or to support the title. 
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Where the property is by its nature insurable, the mortgagee may also, in the 
absence of a contract to the contrary, insure and keep insured against loss or 
damage by fire the whole or any part of such property; and the premiums paid for 
any such insurance shall be added to the principal money with interest at the same 
rate as is payable on the principal money or, where no such rate ts fixed, at the rate 
of nine per cent. per annum. But the amount of such insurance shall not exceed 
the amount specified in this behalf in the mortgage-deed or (if no such amount is 
therein specified) two-thirds of the amount that would be required in case of total 
destruction to reinstate the property insured. 

Nothing in this section shall be deemed to authorize the mortgagee to insure 
when an insurance of the property is kept up by or on behalf of the mortgagor to 
the amount in which the mortgagee is hereby authorized to insure. 


Sec. 73. Right to proceeds of revenue sale or compensation on acquisi- 
tion.—(1) Where the mortgaged property or any part thereof or any interest therein 
is sold owing to failure to pay arrears of revenue or other charges of a public nature 
or rent due in respect of such property, and such failure did not arise from any default 
of the mortgagor, the mortgagee shall be entitled to claim payment of the mortgage- 
money, in whole or in part, out of any surplus of the sale-proceeds remaining after 
payment of the arrears and of all charges and deductions directed by law. 

(2) Where the mortgaged property or any part thereof or any interest therein is 
acquired under the Land Acquisition Act, 1894 (1 of 1894), or any other enactment 
for the time being in force providing for the compulsory acquisition of immovable 
property, the mortgagee shall be entitled to claim payment of the mortgage-money, 
in whole or in part, out of the amount due to the mortgagor as compensation. 

(3) Such claims shall prevail against all other claims except those of prior 
encumbrances, and may be enforced notwithstanding that the principal money on 
the mortgage has not become due. 

Secs. 74-75. [Omitted]. 

Sec. 76. Liabilities of mortgagee in possession.—When, during the continu- 
ance of the mortgage, the mortgagee takes possession of the mortgaged prop- 
erty,— 

(a) he must manage the property as a person of ordinary prudence would 
manage it, if it were his own; 

(b) he must use his best endeavours to collect the rents and profits thereof; 

(c) he must, in the absence of a contract to the contrary, out of the income 
of the property, pay the Government revenue, all other charges of a public 
nature and all rentaccruing due in respect thereof during such possession, 
and any arrears of rent in default of payment of which the property may 
be summarily sold; 

(a) he must, inthe absence of a contract to the contrary, make such necessary 
repairs of the property as he can pay for out of the rents and profits thereof 
after deducting from such rents and profits the payments mentioned in 
clause (c) and the interest on the principal money; 

(e) he must not commit any act which is destructive or permanently injurious 
to the property; 

(f) where he has insured the whole or any part of the property against loss 
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or damage by fire, he must, in case of such loss or damage, apply any 
money which he actually receives under the policy, or so much thereof as 
may be necessary, in reinstating the property, or, if the mortgagor so 
directs, in reduction or discharge of the mortgage-money. 


(g) he must keep clear, full and accurate accounts of all sums received and 
spent by him as mortgagee, and, at any time during the continuance ot 
the mortgage, give the mortgagor, at his request and cost, true copies of 
such accounts and of the vouchers by which they are supported: 


(h) his receipts from the mortgaged property, or, where such property is 
personally occupied by him, a fair occupation-rentin respect thereof, shal! 
after deducting the expenses properly incurred for the management of the 
property and the collection of rents and profits and the other expenses 
mentioned in clauses (c) and (d), and interest thereon, be debited against 
him in reduction of the amount (if any) from time to time due to him on 
account of interest and, so far as such receipts exceed any interest due, 
in reduction or discharge of the mortgage-money, the surplus, if any, shal! 
be paid to the mortgagor; 


() when the mortgagor tenders, or deposits in manner hereinafter provided, 
the amount for the time being due on the mortgage, the mortgagee must, 
notwithstanding the provisions in the other clauses of this section, account 
for his receipts from the mortgaged property from the date of the tender 
or from the earliest time when he could take such amount out of Court, 
as the case may be, and shall not be entitled to deduct any amount 
therefrom on account of any expenses incurred after such date or time 
in connection with the mortgaged property. 


Loss occasioned by his default.—if the mortgagee fails to perform any of the 
duties imposed upon him by this section, he may, when accounts are taken in 
pursuance of a decree made under this chapter, be debited with the loss, if any, 
occasioned by such failure. 


Sec. 77. Receipts in lieu of interest.—Nothing in section 76, clauses (b), (d). 
(g) and (h), applies to cases where there is a contract between the mortgagee and 
the mortgagor that the receipts from the mortgaged property shall, so long as the 
mortgagee is in possession of the property, be taken in lieu of interest on the 
principal money, or in lieu of such interest and defined portions of the principal. 


Priority 
Sec. 78. Postponement of prior mortgagee.—Where, through the fraud, 
misrepresentation or gross neglect of a prior mortgagee, another person has been 


induced to advance money on the security of the mortgaged property, the prior 
mortgagee shall be postponed to the subsequent mortgagee. 


Sec. 79. Mortgage to secure uncertain amount when maximum is ex- 
pressed.—lf a mortgage made to secure future advances, the performance of an 
engagement or the balance of a running account, expresses the maximum to be 
secured thereby, a subsequent mortgage of the same property shall, if made with 
notice of the prior mortgage, be postponed to the prior mortgage in respect of all 
advances or debits not exceeding the maximum, though made or allowed with notice 
of the subsequent mortgage. 
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Sec. 80. [| Jacking abolished.| Repealed by s. 41 of Act 20 of 1929. [See sec. 
93 as amended.] 


Marshalling and Contribution 


Sec. 81. Marshalling securities.—if the owner of two or more properties 
mortgages them to one person and then mortgages one or more of the properties 
to another person, the subseguent mortgagee is, in the absence of a contract to 
the contrary, entitled to have the prior mortgage-debt satisfied out of the property 
or properties not mortgaged to him, so far as the same will extend, but not so as 
to prejudice the rights of the prior mortgagee or of any other person who has for 
consideration acguired an interest in any of the properties. 


Sec. 82. Contribution to mortgage-debt.—Where property subject to a 
mortgage belongs to two or more persons having distinct and separate rights of 
ownership therein, the different shares in or parts of such property owned by such 
persons are, in the absence of a contract to the contrary, liable to contribute rateably 
to the debt secured by the mortgage, and, for the purpose of determining the rate 
at which each such share or part shall contribute, the value thereof shall be deemed 
to be its value at the date of the mortgage after deduction of the amount of any other 
mortgage or charge to which it may have been subject on that date. 


Where, of two properties belonging to the same owner, one is mortgaged to 
secure one debt and then both are mortgaged to secure another debt, and the 
former debt is paid out of the former property, each property is, in the absence of 
a contract to the contrary, liable to contribute rateably to the latter debt after 
deducting the amount of the former debt from the value of the property out of which 
it has been paid. 


Nothing in this section applies to a property liable under section 81 to the claim 
of the subsequent mortgagee. 


Deposit in court 


Sec. 83. Power to deposit in Court money due on mortgage.—At any time 
after the principal money payable in respect of any mortgage has become due and 
before a suit for redemption of the mortgaged property is barred, the mortgagor, 
or any other person entitled to institute such suit, may deposit, in any Court in which 
he might have instituted such suit, to the account of the mortgagee, the amount 
remaining due on the mortgage. 


Right to money deposited by mortgagor.—The Court shall thereupon cause 
written notice of the deposit to be served on the mortgagee, and the mortgagee 
may, on presenting a petition (verified in manner prescribed by law for the verification 
of plaints) stating the amount then due on the mortgage, and his willingness to 
accept the money so deposited in full discharge of such amount, and on depositing 
in the same Court the mortgage-deed and all documents in his possession or power 
relating to the mortgaged property, apply for and receive the money, and the 
mortgage-deed and all such other documents so deposited shall be delivered to 
the mortgagor or such other person as aforesaid. 

Where the mortgagee is in possession of the mortgaged property, the Court 
shall, before paying to him the amount so deposited, direct him to deliver possession 
thereof to the mortgagor and at the cost of the mortgagor either to re-transfer the 
mortgaged property to the mortgagor or to such third person as the mortgagor may 
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direct or to execute and (where the mortgage has been effected by a registered 
instrument) have registered an acknowledgement in writing that any right in 
derogation of the mortgagor's interest transferred to the mortgagee has been 
extinguished. 

Sec. 84. Cessation of interest.—When the mortgagor or such other person 
as aforesaid has tendered or deposited in Court under section 83 the amount 
remaining due on the mortgage, interest on the principal money shall cease from 
the date of the tender or in the case of a deposit, where no previous tender of such 
amount has been made, as soon as the mortgagor or such other person as aforesaid 
has done all that has to be done by him to enable the mortgagee to take such amount 
out of Court, and the notice required by section 83 has been served on the 
mortgagee: 

Provided that, where the mortgagor has deposited such amount without having 
made a previous tender thereof and has subsequently withdrawn the same or any 
part thereof, interest on the principal money shall be payable from the date of such 
withdrawal. 

Nothing in this section or in section 83 shall be deemed to deprive the mortgagee 
of his right to interest when there exists a contract that he shall be entitled to 
reasonable notice before paymentor tender of the mortgage-money and such notice 
has not been given before the making of the tender or deposit, as the case may 
be. 


Suits for Foreclosure, Sale or Redemption 
Sec. 85. [Repealed by Act V of 1908). 
Foreclosure and sale 
Secs. 86 to 90. [Repealed by Act V of 1908). 


Redemption 

Sec. 91. Persons who may sue for redemption.—Besides the mortgagor, any 
of the following persons may redeem, or institute a suit for redemption of, the 
mortgaged property, namely— 

(a) any person (other than the mortgagee of the interest sought to be 
redeemed) who has any interest in, or charge upon, the property 
mortgaged or in or upon the right to redeem the same; 

(b) any surety for the payment of the mortgage-debt or any part thereof; or 

(c) any creditor of the mortgagor who has in a suit for the administration of 
his estate obtained a decree for sale of the mortgaged property. 

Sec. 92. Subrogation.—Any of the persons referred to in section 91 (other than 
the mortgagor) and any co-mortgagor shall, on redeeming property subject to the 
mortgage, have, so far as regards redemption, foreclosure or sale of such property, 
the same rights as the mortgagee whose mortgage he redeems may have against 
the mortgagor or any other mortgagee. 

The right conferred by this section is called the right of subrogation, and a person 
acquiring the same is said to be subrogated to the rights of the mortgagee whose 
mortgage he redeems. 

A person who has advanced to a mortgagor money with which the mortgage 
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has been redeemed shall be subrogated to the rights of the mortgagee whose 
mortgage has been redeemed, if the mortgagor has by a registered instrument 
agreed that such persons shall be so subrogated. 


Nothing in this section shall be deemed to confer a right of subrogation on any 
person unless the mortgage in respect of which the right is claimed has been 
redeemed in full. 

Sec. 93. Prohibition of tacking.—No mortgagee paying off a prior mortgage, 
whether with or without notice of an intermediate mortgage, shall thereby acquire 
any priority in respect of his original security; and, except in the case provided for 
by section 79, no mortgagee making a subsequent advance to the mortgagor, 
whether with or without notice of an intermediate mortgage, shall thereby acquire 
any priority in respect of his security for such subsequent advance. 


Sec. 94. Rights of mesne mortgagee.—Where a property is mortgaged for 
successive debts to successive mortgagees, a mesne mortgagee has the same 
rights against mortgagees posterior to himself as he has against the mortgagor 


Sec. 95. Right of redeeming co-mortgagor to expenses.—Where one of 
several mortgagors redeems the mortgaged property, he shall, in enforcing his right 
of subrogation under section 92 against his co-mortgagors, be entitled to add to 
the mortgage-money recoverable from them such proportion of the expenses 
properly incurred in such redemption as is attributable to their share in the property. 


Sec. 96. Mortgage by deposit of title-deeds.—The provisions hereinbefore 
contained which apply to a simple mortgage shall, so far as may be, apply to a 
mortgage by deposit of title-deeds. 


Sec. 97. [Repealed by Act V of 1908). 


Anomalous mortgages 


Sec. 98. Rights and liabilities of parties to anomalous mortgages.—iIn the 
case of an anomalous mortgage, the rights and liabilities of the parties shall be 
determined by their contract as evidenced in the mortgage-deed, and, so far as such 
contract does not extend, by local usage. 


Attachment of Mortgaged Property 
Sec. 99. [Repealed by Act V of 1908}. 


Charges 


Sec. 100. Charges.—Where immovable property of one person is by act of 
parties or operation of law made security for the payment of money to another, and 
the transaction does not amount to a mortgage, the latter person is said to have 
a charge on the property; and all the provisions hereinbefore contained which apply 
to a simple mortgage shall, so far as may be, apply to such charge. 

Nothing in this section applies to the charge of a trustee on the trust-property 
for expenses properly incurred in the execution of his trust, and, save as otherwise 
expressly provided by any law for the time being in force, no charge shall be enforced 
against any property in the hands of a person to whom such property has been 
transferred for consideration and without notice of the charge. 


Sec. 101. No merger in case of subsequent encumbrance.—Any mortgagee 
of, or person having acharge upon, immovable property, or any transferee from such 
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mortgagee or charge-holder, may purchase or otherwise acquire the rights in the 
property of the mortgagor or owner, as the case may be, without thereby causing 
the mortgage or charge to be merged as between himself and any subsequent 
mortgagee of, or person having a subsequent charge upon, the same property; and 
no such subsequent mortgagee or charge-holder shall be entitled to foreciose or 
sell such property without redeeming the prior mortgage or charge, or otherwise 
than subject thereto. 


Notice and Tender 


Sec. 102. Service or tender on or to agent.—Where the person on or to whom 
any notice or tender is to be served or made under this Chapter does not reside 
in the district in which the mortgaged property or some part thereof is situate, service 
or tender on or to an agent holding a general power-of-attorney from such person 
or otherwise duly authorized to accept such service or tender shall be deemed 
sufficient. 


Where no person or agent on whom such notice should be served can be found 
or is known to the person required to serve the notice, the latter person may apply 
to any Court in which a suit might be brought for redemption of the mortgaged 
property, and such Court shall direct in what manner such notice shall be served, 
and any notice served in compliance with such direction shall be deemed sufficient: 


Provided inat, in the case of a notice required by section 83, in the case of a 
deposit, the application shall be made to the Court in which the deposit has been 
made. 


Where no person or agent to whom such tender should be made can be found 
or is known to the person desiring to make the tender, the latter person may deposit, 
in any Court in which a suit might be brought for redemption of the mortgaged 
property the amount sought to be tendered, and such deposit shall have the effect 
of a tender of such amount. 


Sec. 103. Notice, etc., to or by person incompetent to contract. —Where, 
under the provisions of this Chapter, a notice is to be served on or by, or a tender 
or deposit made or accepted or taken out of Court by, any person incompetent to 
contract, such notice may be served on or by, or tender or deposit made, accepted 
or taken, by the legal curator of the property of such person; but where there is no 
such curator, and it is requisite or desirable in the interests of such person that a 
notice should be served or a tender or deposit made under the provisions of this 
Chapter, application may be made to any Court in which a suit might be brought 
for the redemption of the mortgage to appoint a guardian ad /item for the purpose 
of serving or receiving service of such notice, or making or accepting such tender, 
or making or taking out of Court such deposit, anc for the performance of all 
consequential acts which could or ought to be done by such person if he were 
competent to contract; and the provisions of Order XXXII in the First Schedule to 
the Code of Civil Procedure, 1908 (5 of 1908), shall, so far as may be, apply to such 
application and to the parties thereto and to the guardian appointed thereunder. 


Sec. 104. Power to make rules. —The High Court may, from time to time, make 
rules consistent with this Act for carrying out, in itself and in the Courts of Civil 


= Judicature subject to its superintendence, the provisions contained in this Chapter. 
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ABANDONMENT—see also EXTINCTION OF SECURITIES. RELEASE OF SECURITIES 
lien, of, 248 


ABSOLUTE CONVEYANCE—see also MORTGAGE 
mortgage and, distinction between, with agreement for repurchase, 76 


ABSOLUTE DECREE—see DECREE ABSOLUTE 


ACCESSIONS TO MORTGAGED PROPERTY—see also LEASE 
absolute property of mortgagor till redemption, if becomes, 337 
acguisition cost with interest when added to mortgage money, 336 
acquisition made by mortgagee, if, 336 
additional security, treated as, 397 
building erected on mortgaged land if, 397 
capable of separate enjoyment if can be removed by mortgagee, 337 
combined effect of Trusts Act, 1882, s.90 and T.P. Act, s. 63 in, 336 
eguitable mortgagee entitled to, 396-397 
everything added by mortgagor to property improving value if security, 396 
fixtures when, 397 
inseparable, 337 
classes of, 337 
cost of 
acguisition with interest when added to mortgage money, 337 
when cannot be recovered by mortgagee, 337 
kinds of, 337 
voluntary acguisition expenses if can be claimed by mortgagee, 337 
what is, 337 
interest of mortgagor treated as, enlargement of, 404 
mortgagee’s right to, and new lease, 394 
pledged property, to, 420 
pledgor and pledgee, respective rights of, 418 
principles of, 394 
puisne mortgagee acquires benefit of, when prior mortgage redeemed, 397 
rights of third parties involved, where, 398 
rights to, 397, 403 
security, if belongs to mortgagee as, 394 
separable, when and when not, 337 
sub-mortgagee’s right to, 405 
temporary building erected on mortgaged property, mortgagee if acquires 
interest, 395, 397 
Trusts Act, 1882, s.90, property acquired in the manner of, if, 336 
what may constitute, 336 
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ACCOUNT(S)—see also ACCOUNTING 
accurate, mortgagee bound to keep, 692 
adding payments to mortgage money by mortgagee, English law for, 697 
agent died, mortgagee if can be relieved from rendering full, 692 
agent of mortgagor, when mortgagee in possession as, 678 
agent, where mortgagee in possession as mortgagor's, 679 
agricultural holding, mortgagee of, liability of, 681 
annual rest, generally taken with, 714 
appropriation of payments, 664—see also APPROPRIATION OF PAYMENTS 
assignee of mortgagor can claim to deduct, what, 668 
assignment of mortgagor's right, when there is, 668 
composition for several debts, where, 667 
creditor holds two mortgages, where, 667 
intention, where mortgagor does not intimate, 665 
joint mortgagors, where there are, 668 
mortgagee’s liability, 669 
no apropriation by creditor or debtor, where, 667 
personal debt, general payment of, 666 
prior mortgagee’s liability extends how far, 669 
reduction of mortgage debt, 664 
arrears of rent may be treated as interest, whether, 676 
assignee of mortgagee, liability of, 679 
assignee of mortgagor can claim to deduct, what, 668 
assignment, liability of mortgagee after, 679 
attornment clause, effect, 676 
auction purchaser, mortgagee taking possession as, if liable to, 426 
business, mortgagee assuming control or, liability of, 722 
collateral contract, liability of mortgagee in possession for, 687 
collection charges for rents and profits, fixed percentage generally allowed for, 
694 
contents of, 692 
copies of, when to be given to mortgagor, 692 
costs for 
destruction, preserving from, 696 
establishing mortgagee's own security against mortgagor, 695 
forfeiture, preserving property from, 696 
improvements, 704 —see also IMPROVEMENT(S) 
rent at improved condition after mortgagee in possession allowed, 708 
insurance, 696 
law expenses incurred bona fide in realising rent, 695 
management, proper, 694 
law expenses incurred bona fide in realising rent if include fixed 
percentage, 695 





ACCOUNT(S) — contd. 
costs for — contd. 
perfecting mortgagee’s own title, 695 
English practice, 697 
T.P. Act, under, 697 
preserving property, 696 
destruction, from, 696 
forfeiture, from, 696 
renewal of lease, by, 696 
sale by unsecured creditor of mortgagor, for preventing, 696 
proper management, 694 
protecting security, 695 
sale by unsecured creditor of mortgagor, for preventing, 696 
supporting mortgagor's title to property, 695 
costs of collection, 636 
costs of suits for recovery of rent form part of, 637 
mortgagee entitled to deduct from gross receipts, 636 
10% receipts, usually, 640, 694 
credit, mortgagee can take, for all payments made by him, 637 
credit side of mortgagee’s, 637 
cultivating land himself, liability of mortgagee, 688 
damage 
allowed where no agreement for interest, 656 
mortgagee in possession laible for, 680 
damduput, rule of, in, 718 
debit side of mortgagee’s 636 
collections made, 636 
interception by mortgagor, 636 
wilful default, 636 
onus on mortgagor, 636 
mortgagor's dues, 637 
payment to third parties, 637 
decree, where rights of parties have been directed by, 720 
disbursements of mortgagee exceeding receipts added to principal, 714 
doubtful litigation, mortgagee not liable for not embarking, 685 
duties of mortgagee in possession under s. 76 .. 637-638 
equity of redemption, mortgagee validly acquiring, when, 679 
failure of mortgagee to perform any of duties, effect in, 692 
failure to keep, 637 
effect of, 637 
presumptions for, 638 
reasonable limits of, 638 
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ACCOUNT(S) — Contd. 
foreclosure action, taken of what items in, 815 
foreclosure, necessary in, 656 
form of, 638 
fresh, when, will be taken and new day named for payment, 821 
full and accurate must be, 634-636 
furnishing of 
applicability of rule of damduput at, 718, 719 
gross receipts after tender, mortgagee bound to, 698 
hostile title, mortgagee fraudulently setting up, 677 
how taken, 714 
illegal receipts, mortgagor when may claim credit for, 683 
imperfect decree for sale, accountability of purchaser under, 679 
improper management, mortgagee how chargeable for, 680 
improvement, rent at improved condition after mortgagee in possession allowed 
allowance for, 707 
improvements by mortgagor, claim of allowance, 404 
second mortgagee against prior mortgagee, by, 404 
interest 
how computed, 656, 662 
mortgagee liable to pay, on receipts in excess of debt, 717 
date, from what, 717 
involuntary waste, liability of mortgagee in possession for, 684 
letting premises, liability of mortgagee in possession for, 682 
liability of mortgagee to, when can be excluded, 442 
liability of mortgagee in possession to, recognised in s.76(g), (h), 633 
liability to, rationale of the rule, 633 
management 
allowance for proper, 694 
cost, remuneration of mortgagee for personal service if allowed as, 640 
manager, salary of, allowance for, when allowed to mortgagee, 670 
mines and minerals, mortgagee in possession of, liability of, 681 
mines, mortgagee accountable for opening new, when, 681 
minor, mortgage executed by, plaintiff if entitled to, 207 
mode of, in s. 76(h) ... 639 
advantage of, 639 
order of application, 639 
mode of taking, 713 
accounting with rests, 714 
annual rests against mortgagee in possession 
English practice as to, 715 
Indian practice as to, 716 
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ACCOUNT(S) — Contd. 


mode of taking,— contd. 
mortgage authorises mortgagee to take receipts from mortgaged property in lieu 
of interest, mortgagee if to render, 442 
mortgagee can be called upon to, only when mortgagor seeks to redeem, 718 
mortgagee cannot withdraw from taking, 718 
mortgagee entering as agent of mortgagor if liable to, 678 
mortgagee failed to maintain, fair occupation rent if can be credited towards 
income, 347 
mortgagee fails to advance full amount, s.77 if attracted, 442 
mortgagee in possession 
liability of, 670 
nature of, 680 
part of estate, of, 676 
rights of, 693 
mortgagee knowingly enters into possession if liable to, 677 
mortgagee not accountable for profits received in different character, 678-679 
mortgagor cannot withdraw from taking, 718 
mortgagor in occupation under attornment clause, when, 676 
mortgagor remains in possession as tenant, effect of, 676 
mortgagor to receive profits, mortgagee allowing, liability of mortgagee in 
possession, 688 
mortgagor under zuripeshgee may claim, without redeeming when, 713 
mortgagor in possession 
rents and profits, if liable to, 350 
when not liable to render, 350 
necessity of taking, in actions for foreclosure and redemption, 656 
negligence of 
agent, mortgagee in possession liable for, 685 
mortgagee to deliver, 718 
presumptions in, 718 
whether liable for, in not collecting rents, 685 
negotiable security to, pledgee of, for full value, 722 
non-accountability of mortgagee, 678 
notice of sale of equity of redemption, liability for payments to mortgagor after, 
689 z 
outlay, mortgagor's, 710 
claim to money spent for, 710 
mortgagor's right to recover, 713 
personal liability of mortgagor for 
expenses, 711 
unexpected, 712 
partnership, mortgage of, in case of, 723 
party against whom balance found compelled to pay, 717 
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patent, co-owner of when mortgagee, if liable to, 724 
personal care of mortgagee, allowance for, when allowed, 670 
personal occupation, how taken when mortgagee has been in, 688 
personal trouble, mortgagee in possession if entitled to anything for, 670 
pledgee is bound to, for what, 723 
possession 
mortgage deed silent about, mortgagee obtaining possession if liable to, 
634 
no allowance for personal trouble assuming, 666 
taken by mortgagee but fails to advance mortgage money if liable to, 634 
under defective decree, when taking, 679 
where mortgagee not in, 656-658 
post diem interest 
compound interest when allowed, 661 
damages, measure of, 659 
damduput, rule of, in, 661 
payment of, 658 
agreement, in case of, 660 
contract, where no, 658 
damduput, rule of, 661 
English practice, 659 
simple interest when allowed, 661 
preservation of property allowed, payments for, 409 
prior mortgagee’s liability extends how far, 669 
professional service of mortgagee, allowance for, when allowed, 670 
profits out of mortgaged property, mortgagee if liable to, 678 
property not controlled by mortgagee if liable to, 674 
public charge, liability of mortgagee in possession for, 690 
puisne mortgagee for surplus profits or proceeds of sale paid to mortgagor after 
notice, to, liability of mortgagee to, 688 
purchaser entitled to, for, entire period mortgagee in possession, 666 
receipt(s) 
for, 642 
mortgagee if entitled to deduct anything for expenses from, while mortgagor 
tendering mortgage money in court, 642 
redemption 
action, necessary in, 656 
at the time of, 633, 634, 656 
has become impossible, except where, 714 
mortgagor to seek, before calling mortgagee for, 634 
statute passed for benefit of agriculturists baring, without seeking redemp- 
tion permissible, 634 
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ACCOUNT(S) — Contd. 
redemption— contd. 
suit taken in same way as in foreclosure, in 833 
taken only when mortgagor seeks, 714 
when taken before, 634 
reduction of mortgage debt, what must be applied, 664 
refusal of mortgagee to deliver, 717 
remuneration of mortgagee for personal service if allowed, 640, 670, 671 
rendition of, 690 
renewing lease, expenses of, 400 
rent at improved condition after mortgagee in possession allowed costs for 
improvement, 707 
rents at which premises were previously let, liability to, 682 
rent, liability of mortgagee in possession for, 690 
rent paid by mortgagor on default of usufructuary mortgagee is to be deducted 
from mortgagor's liability, 637 
rents and profts 
mortgagee if can have decree for, of, from mortgagor, 350 
mortgagee in possession bound to apply, 633 
mortgagor in possession if liable to, for, 349 
set off against only when, taken, 716 
repairs, liability of mortgagee in possession for making, 691 
reserved rent, right of mortgagor to claim, where mortgagee deprived of part 
security, 721 
rest first made, when, 715 
rests, with, 639 
advantage of, 639 
order of application, 639 
what is, 639 
right of assignee of mortgagor to claim, against mortgagee, 668 
rights of mortgagee in possession, 693 
s. 72 deals with credit side of mortgagee's, 422 
s.76 deals with debit side of mortgagee’s, 424 
separate title, when mortgagee in possession under, 720 
settlement of 
of mortgage dues at the time of redemption, 698 
statutory duty to keep and render, s.76(g) imposes upon mortgagee in 
possession, 633 
trustee by, s. 19, Trusts Act, 1882, similar to duty laid down on, 633 
sub-mortgagee, how, taken in action by, 817 
suit merely for rendition of, not maintainable, 634 
surplus 
interest above receipts not added to principal, of, 714 
net receipts, of, how applied, 714 
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ACCOUNT(S) — Contd. 


surplus — contd. 
paid back to mortgagor, 641 
when, 641 
tangible moveables, pledgee of, liability of, 722 
tenancy for life, mortgagee acquiring, if liable, 682 
tenant, damage by, whether mortgagee liable for, 682 
transferee of mortgagee and mortgagor, how taken between, 854 
trustee, liability of mortgagee in possession as, 680 
usufruct of property represents mortgagor's money in hands of mortgagee, 633 
usufructuary mortgagee 
against, 720 
expressly excluded to render, if can override provisions for Bengal Money 
Lenders Act, 443 
not generally liable to render, 720 
what, must show, 692 
what sums assignee is entitled to claim credit for, 668 
when payment and satisfaction of mortgage, 716 
where mortgagee has not been in possession, 656 
where mortgagee in possession assignee entitled to, for entire period, 669 
wilful default, liability of mortgagee for, 381, 677, 681, 685, 816 
wilful default to render, 686 
with rests, 639 
advantage of, 639 
order of application, 639 
what is, 639 
zuripeshgee, for, 720 


mortgagee not paying rent under, cannot plead limitation as to such 
amount, 721 


ACCOUNTING—see also accounts) 


mortgagor and mortgagee, between, 722 
moveable securities, in, 722 
procedure, 544, 638 
accounts with rests, 639 
fair occupation rent, for, 640 
form of accounts, 638 
management cost, for, 640 
mode of accounts in s. 76(h).. 639 
advantage of, 639 
order of application, 639 
surplus, for, 640 
rests, with, 714 
when, 634 
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ACQUISITION 
compensation claimable by mortgagee when, 393 
compensation on, 891 
substituted sale, principle of, if applicable on, 392 


ACTIONABLE CLAIM 
meaning of, 880 


ACTS AND CONDUCTS 
parol evidence v, 192 


ACTS OF WASTE 
which are, 352 


ACTUAL NOTICE 
meaning of, 499 
mere inaccuracy in, ‘500 
question of fact, treated as, 500 
rumours, vague, not, 500 
statement of stranger, if, 500 
suspicious circumstances not, 500 


ADHI 
meaning of, 30 


ADMINISTRATOR(S) — see also EXECUTOR(S) 
mortgage, to capacity of, 216-218 
Hindu law, under, 216 
Mahomedan law, under, 217 
power of, to 
create mortgage, 217 
deal with estate of deceased, 217 


ADVANCE(S) —see FUTURE ADVANCE(S) 


ADVERSE POSSESSION—see also POSSESSION 
mortgage claiming, when, 876 
mortgagee by subseguent transaction holding as owner is sufficient to start, 542 
lawful possession by mortgagee at its inception, effect of, 542 
mortgagee is in possession as purchaser under sale without registration if, 542 
mortgagee's possession if can prescribe title by, 542 
possession by mortgagee if, 425 
redemption right if may be acquired by, 273 
usufructuary mortgagee's claim of, if tenable, 109 


AFTER ACQUIRED PROPERTY—see ESTOPPEL. FUTURE PROPERTY 
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‘AFTER THE MORTGAGE MONEY HAS BECOME DUE’ 
mortgagee’s right, 362 


AGENT 
alter ego of principal, if, 513 
lien, if entitled to, 257 
mercantile, capacity of, to mortgage, 213 
mortgage, to, capacity of, 212 
mortgagee if can become purchaser through, under power of private sale, 371 
mortgagee if, of mortgagor when selling property without intervention of court, 
370-371 
mortgagee not allowed to purchase in case of sale under power, of, 374 
mortgagor when treated as, of mortgagee, 343 
mortgagor in possession if, of mortgagee, 343 
negligence of, mortgagee in possession liable for, 685 
notice to . 
imputed, 513 
principal, if notice to, 513 
person authorised to accept payment of mortgage money as, when, 727 
pledge by mercantile, 213 
possession through, if can be effected, 425 
power of, strictly construed, 212 
principal 
knowledge of, if knowledge of, 513 
when bound by acts in excess of authority of, 213 
private sale 
duty of, of mortgagee conducting, 374 
interest of, of mortgagee as purchaser, 374 
receiver appointed by court if, 380-381 
receiver if, of mortgagor, 380-381 
receiver when, of mortgagor, 380-381 
service or tender on or to, 896 
solicitor himself mortgagor if, of mortgagee, 514 


AGREEMENT—see also CONTRACT 

charge in praesenti, if creates, 71 

consideration of mortgage, if may form, 223 

equitable mortgage, to execute mortgage if, 179 

kanam, to grant, if can be enforced by a decree of specific performance, 131 

mortgage, to, if recognised, 90 

oral 
deposit of title deeds, in case of, mortgagee if can rely on, 184 
equitable mortgage if created by, when title deeds deposited, 124 
equitable mortgage under Registration Act, whether, 186, 461 
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AGREEMENT —Contad. 
oral—contd. 
future advances under eguitable mortgage may be covered by subseguent, 
188 
law that, must be in writing, effect of, 182 
subseguent, if covers future advance in eguitable mortgage, 188 


AGRICULTURAL HOLDING 
liability of mortgagee of, 681 


AGRICULTURAL LAND 
non-agricultural land, and 
distinction between, 430-431 


ALIENATION—see covenant 


ALLOWANCE(S)—see also ACCOUNT(S). ACCOUNTING, IMPROVEMENT(S). INSURANCE. LEASE, REPAIR(S), 
RENTS AND PROFITS 


what, made to mortgagee, 670, 692 
ALTERATION, 178—see also MATERIAL ALTERATION 


ANOMALOUS MORTGAGE(S)—see also customary MORTGAGE(S) 
classification, 129 
combinatory forms, 129 
mortgage usufructuary by conditional sale, 131 
simple mortgage usufructuary, 129 
types of, 129 
conditional sale classes as, when mortgages by, 87-88 
customary forms, 131 
chitham, 133 
dharthe, 133 
iladawara mortgages, 132 
kanam mortgages, 131 
lakhamukhi, 133 
niawa, 133 
otti mortgages, 132 
peruartham, 132 
Punjab, in, 132 
san mortgages, 133 
customary mortgages are, 133 
definition of, 126 
forms, multiple, of, 128 
intention to be gathered from instrument in, 126 
miscellaneous forms, 128 
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ANOMALOUS MORTGAGE(S)—Conto. 


mortgage having covenant to pay interest but without covenant to repay interest 
and mortgagor subsequently depositing certain title deeds not mentioned in 
mortgage as additional security if, 129 

mortgagee can sue for sale in usufructuary mortgage if ranks as, 365 

personal liability in usufructurary mortgage if, 131 

possession given and repayment by instalments with interest if, 128 

principal and interest payable in addition to possession if, 128 

redemption after specified time without possession and mortgagee given right 
to foreclosure if, 128 

rents and profits for specified time, appropriation of, with possession if, 128 

simple and usufructuary mortgages, mixture of, if, 102-103, 129 

usufructuary mortgage becomes, when time fixed, 101 

usufructuary mortgage when ranks as, 101-103, 129, 366 

what is, 129-30, 882 


APPEAL—see also sums) 


plea that suit under s. 76 not maintainable if can be raised in, against final decree 
on ground that earlier proceeding under s. 83 has been finally decided by High 
Court in appeal against preliminary decree and that judgment has become 
final, 425 


APPROPRIATION OF PAYMENTS — see also ACCOUNT(S), ACCOUNTING 


account between parties not conclusive, 668 

collateral security, of payments on, 664 

composition of several debts, payment for, 667 

express intimation of intention not necessary, 665 

general payment how applied, 666 

how made by law where not made by debtor or creditor, 667 

money received by means of or by virtue or security, of, 665 

mortgagee holding two mortgages may make, how, 666 

mortgagor has first right to make, 664 

mortgagor's intention not intimated, mortgagee's right when, 665 - 

one of several joint mortgagors, by, 668 

rents and profits, no appropriation by mortgagee of, until accounts taken, 716 
where mortgagor's money comes without his knowledge to mortgagee, 664 


APPORTIONMENT —see also CONTRIBUTION 


debt according to value of two properties, of, 588 

equity of redemption of two properties jointly mortgaged is rateably apportioned 
as between puisne mortgagees, 588 

marshalling v, 588 

rateable, 628-629 

redemption money how made where mortgagee purchases part of mortgaged 
premises, of, 826, 833-834, 845 

subsequent mortgagee, is a right of one, 588 
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APPURTENANCE(S) — see Fixture(s) 


ASSIGNEE — see also SUBROGATION 
notice to mortgagor of, of mortgage whether necessary, 308 
title deeds operates as, mere handing over, of equitable mortgagee, 554 


ASSURANCE 
further —see FURTHER ASSURANCE 


ATTACHED TO THE EARTH 
meaning of, 880 


ATTACHMENT 
right created by, nature of, 261 
improper, instrument if still operates as charge, 167 
knowledge of contents of deed, whether implies, 480 
meaning of, 167 
mortgage deed without, whether admissible to prove personal covenant, 166 
mortgage without, if can be enforced as equity, 168 
pardanashins, of execution by, 167 
personal covenant, if admissible for proving, mortgage deed without, 167 


ATTESTATION 
by another person under authority/direction of attesting witness, 175 


documents requiring, 170 

mortgage deed executed by pardanashin lady for, 174 
object of, 175 

proof of, 173 

persons competent for, 169 

proof of, 169 

retrospective in its operation, if, 172 


valid 
essential conditions of, 169 


ATTESTED 
meaning of, 169, 880 


ATTORNEY'S LIEN — see SOLICITOR 


ATTORNMENT 
accounting where mortgagor under, clause, 676 


clause, effect of, 676 
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AUCTION PURCHASER 
mortgagor, if includes, 579 


BANDHAKA 
meaning of, 30 


BANKING REGULATION ACT, 1949 
sec. 21A 
protection under, 719 


BANKRUPTCY 
estoppel, effect of discharge in, 531, 652, 656 


BENAMDAR 
whether, can sue on mortgage, 800 


BENGAL MONEY LENDERS ACT, 1940 
conditions under sec. 37A of, to be fulfilled for the transaction to be treated as 
mortgage by conditional sale, 94 


BENGAL TENANCY ACT 
charge for rent under, 253 
priority of 
charge under s. 98 ... 464 
lien claimable by person interested in preserving leasehold, 234, 485-486 
rent under, charge for, 253 


BONA FIDE PURCHASER FOR VALUE WITHOUT NOTICE — see PURCHASER FOR VALUE 
WITHOUT NOTICE 


BUILDING 
accessions 
erected on mortgaged land if, 397 
temporary, erected on mortgaged land if, 395 
immovable property, if, without land, 206 


BURDEN OF PROOF 
mortgagee in possossion paid in full is on mortgagor, 829 
neglect of mortgagee to deliver accounts, where, 717 
priority of previous title is sought to be displaced, 487 
redemption suit where mortgage is denied, in, 833 
refusal of mortgagee to deliver accounts, where, 717 
security insufficient, of, on mortgagee, 350 
wilful default against mortgagee lies on mortgagor, of, 686 
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BUSINESS — see also TRADE 
mortgage of building used for, if include, 395 
mortgagee assuming control of 
liability of, 722 
power of, 722 


BY-AGREEMENT(S) — see also REDEMPTION 
fettering eguity of redemption, 281 


BYE-BIL-WUFA — see also CONDITIONAL SALE, MORTGAGE BY CONDITIONAL SALE 

concept of, 43, 83 
former law of, 60 
mortgage by conditional sale known as, 72 
origin of, 43, 83 
sale 

valid, if, 44 
sale with clause for repurchase, in form, 43, 83 
security in Mahomedan law, regarded as, 44 
validity of, 44 
what is, 43-45, 59 


CAPACITY 
mortgage, tO — MORTGAGE 
mortgage, to, take, — see also MORTGAGE 


CAPITAL 
uncalled 
charge if can be created on, by company, 206 
future property if includes, 206-207 
property, if, 207 


CESTUI QUE TRUST 
lien of, on property purchased with trust money, 252 


CHARGE(S) — see also Lien 
act of parties, created by, 68 
agreement if creates, in praesenti, 71 
and simple mortgage, 70 
attestation, improper, instrument if still operates as, 167 
bona fide purchaser for value, if available as security against, 168 
bona fide purchaser for value, if can be enforced against, 176 
bona fide purchaser for value, not enforced against, 135, 176, 249 
borrower spending money in building, if lender can claim, 209 
company if can create, upon uncalled capital, 206 
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CHARGE(S) — Contd. 
contingent 
liability, if can be created for discharge of, 176 
may be, 138 
what is, 138 
created by 
act of parties, 135, 137 
act of parties attracts sec. 100, T.P. Act, when, 177 
charitable endowment, support of, 134 
debt, 134 
legacy, 134 
operation of law, 135, 137 
religious endowment, support of, 134 
settlement, 134 
will, 134 
created how, 134, 138, 140-141, 168 
creation of, 176 
registration, by, if necessary, 176 
debentures ——see also DEBENTURES 
floating, if, 344 
mortgage, if create, 344 
unregistered, if can create, on immovable property, 63 
debt, existence of, if necessary in creation of, 134 
debtor mortgages all his property without specifying if, where, 198, 200 
definition of, in T.P. Act, 136 
deposit of title deeds under oral agreement to cover present and future advances 
if, 124 
enforceable, how far against whom, 134, 176-177, 248 
floating 
may be, 138 
specific and, distinction between, 139 
fixed 
may be, 139 
when becomes, 139 
future 
enforcement of, 138 
property, of, validity of, 204 
imperfect security, if, 168 
intention of, or mortgage to be gathered from document, 68 
interest if transferred, 68, 137 
kinds of, 138 
contingent, 138 
fixed, 138, 139 
floating, 138, 139 
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CHARGE(S) — Contd. 

maintenance of Hindu widow how far, 255 
meaning of, 134, 623 
mere agreement to create, if mortgage, 71 
merely of future property if include uncalled capital, 206 
minor used money to buy chattels, lender if can claim, 210 
mortgage 

and, distinction, 70, 135, 136, 176 

every, if, 71 

includes, if, 71 

not duly executed if can be enforced as, 168 

or, 201-202 

when has precedence over existing, 136 

wider than, if, 71 
no merger in case of subsequent encumbrance, 895 
notice, if, can be enforced against transferee without, 137 
operation of law, created by, 71 
orally, if may be created, 176 
perpetuity, may be created in, 137 
personal covenant, may not have, 137 
promise when creates, 176 
property and wealth, may be made upon person's, 71 
purchase, plea of, for value may be good defence against, 71 
‘redeem’ does not connote a technical sense in, 137 
registration of instrument creating, when necessary, 176 
secure, need not necessarily 

debt, 137 

loan, 137 
simple mortgage and, distinction, 70, 137 
simple mortgage if creates, as incident to debt, 67 
specific and floating, distinction between, 139 
suits relating to 

periods of limitation governing, 861 
transaction purporting to create mortgage may be treated as, whether, 168 
what is, 134, 895 
when takes effect, 177 


CHARGE-HOLDER 
mortgage and, priority between, 137 
right of, 136 


CHATTEL—see PLEDGE 


CHILDREN—see also INFANT, MINOR 
mortgage, if can take, 220 


G : M— 58 
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what is, 133 


CLAIM 


right of third parties 
per-existing, subsequently affixed to land if override mortgagee's 398 


CLOG — see also CLOG ON REDEMPTION 
collateral benifits as, 294 
on redemption, 285 
applies when, 286 
instances of, 295 


agreed that if mortgagor paid amount due within stipulated period, 
mortgagee would enjoy mortgaged property paying every year a fixed 
amount to mortgagor, 301 

agreement in mortgage-deed giving the mortgagee a right to purchase 
mortgaged property at inadequate price, 300 

agreement restraining equity of redemption to a specific period or date, 
295 

agreement to convert mortgage into sale on default of payment, 296 

clause in mortgage deed that mortgage was for a very long period, say, 
95 years inserted taking advantage of poverty and helplessness of 
mortgagor, 302 

condition restraining alienation during mortgage, 296 

covenant that mortgagee would continue to possession for ever, 301 

covenant to grant permanent lease to mortgagee, 298 

covenant to pay interest in addition to usufruct, 299 

deed of partnership between mortgagor and mortgagee, without any 
contribution by mortgagee but entitling mortgagee to run business of 
mortgagor in any manner excluding mortgagor and creation first 
charge towards advances on immovable property, protects interest of 
the mortgagee alone, 302 

in usufructuary mortgage, mortgagee obtained decree for arrears of rent 
on the basis of rent-note, executed by mortgagor, in violation of 
express Stipulation in mortgage-deed that mortgagor should have no 
liability for payment of interest and mortgagee purchased property on 
the basis of decree, 301 

interest in property after redemption, 300 

long leases to mortgagees at fixed rents, 298 

mortgage-deed providing that if rent payable by mortgagor is paid by 
mortgagee, mortgagee may get mortgaged property as tenant-in- 
chief, 300 
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CLOG — Contd. 
on redemption — contd. 
instances of— contd. 
mortgage was not redeemable for 99 years and during this period 
mortgagee was given absolute right to spend any amount he liked on 
repairs etc., 301 
mortgagee alleged to have entered into partnership with mortgagor, not 
contributing capital but was entitled to run business in any manner he 
wanted to do, to the exclusion of mortgagor and also making first 
charge in respect of advances, 302 
onerous covenant extending beyond redemption, 296 
postponement of redemption for a long term, 299 
right of pre-emption given to mortgagee after redemption, 298 
stipulation in mortgage-deed that if mortgage not redeemed within 15 
years, mortgaged property be deemed as absolute transfer, 302 
stipulation in mortgage-deed that if property is not redeemed within one 
year, then mortgage shall be turned into sale, 302 
stipulation that it would be open to mortgagee alone to ask for payment 
of mortgage-money and that mortgagor would not be entitled to ask 
for redemption, 301 
stipulation that mortgagor will not be entitled to redeem mortgage until 
the happening within uncertain period of certain event, 301 
stipulation which gives mortgagee advantage which does not arise 
generally, 300 
what is not, 303 
condition for redemtpion of prior mortgages, 303 
condition of pre-emption by the mortgagee, 305 
granting of lease, 305 
high rate of intrest, 306 
long term in usufructuary mortgage, 303 
mortgagor stipulates that he will not be entitled to redeem mortgaged 
property without first paying up rents of the same property which he held 
-as tenant, 306 
provision postponing the mortgagor's taking of possession, 306 
right of redemption was deferred by 59 years, 307 
stipulation that if mortgagee constructed new buildings by demolishing 
kachcha structure, mortgagor would pay cost of construction at the time 
of redemption, 304 
stipulation that mortgage shall be redemable after 90 years, 307 
stipulation to pay remuneration to mortgage for services, 306 


CLOG ON REDEMPTION— see also cLoG 
clog v unconscionable bargain, 286 
collateral advantages—see also COLLATERAL ADVANTAGES 
creating, if valid, 292, 293 
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CLOG ON REDEMPTION— Conta. 
court if bound to invalidate any device creating, 286 
covenant imposing time limit of redemption if, 286 
covenant in later money bond stipulating that it should be paid before redemption 
if, 541 
convenant in subsequent mortgage not to redeem it without redeeming prior of 
same property if, 539 
covenants, kinds of, 290 
illustrated, 290 
hampering covenants, 291 
negating coveants, 290 
with reasonable notice if, 292 
mortgage shall not be discharged until previous unsecured debt has been paid 
off, if, 541 
mortgage with possession together with unconscionable terms is indicative of 
a, if, 294 
mortgagee should receive mortgage money only from mortgagor if, 290 
mortgagee to retain 
possession after redemption as tenant if, 295 
some interest after redemption if, 294 
mortgagor to pay only from his own pocket if, 292 
particular day of redemption if, 291 
postponement of contractual right to redeem if, 290 
previous unsecured debt or future advances charged on hypotheca and 
redemption on payment of all moneys if, 541 
provision preventing redemption if, 286 
redemption in certain months if, 291 
redemption right to certain persons if, 290 
rent note when, 286 
Stipulation preventing redemption, any, if, 286 
what is, 285 


CODE OF CIVIL PROCEDURE, 1908 

O.2, r.2 

mortgagee sues for one of damages, if he is debarred under, from 
subseguently suing other reliefs, 388 

O.34, r.6 
mortgagee when entitled to get personal decree under, 366 
sale when remedy in terms of, 366 

O. 34, r.14 
benefit of mortgagor, if enacted for, 367 
claims unconnected with mortgage, if can be applied to, 367 
conditions for application of, 367 
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CODE OF CIVIL PROCEDURE, 1908— Contd. 
O. 34, r.14— contd. 
if contains prohibition which cannot be circumvented by assignment by 
decree, 367 
mortgagor if can waive, 367 
object of, 367 
sale in violation of 
void, if, 367 
viodable when, 367 
suit when to be instituted under, 367 
DES 
sale when only remedy in terms of, 367 
O. 40, r. 1 
receiver may be appointed by court under, 382 


COLLATERAL ADVANTAGES—see also CLOG ON REDEMPTION, COLLATERAL CONTRACTS 
categories of, 294 
clog on redemption, creating, 291, 293 
England, in, 292 
India, in, 293 
permissible, 292-293 
permitted when, 293 
redemption, if can extend beyond, 307 


COLLATERAL CONTRACT(S) 
mortgagee if entitled to profit from, 687 


COLLIERY—see also MINES AND MINERALS, MINES AND QUARRIES 
mortgage of, if include minerals, 395 


CO-MORTGAGEES—see Joint MORTGAGEE(S) 


CO-MORTGAGORS—see also JOINT MORTGAGOR(S). MORTGAGOR(S) 
redeeming and non-redeeming, distinction between, 582-585 
redeeming, to expenses, right of, 895 
rights of, on redemption, 253 


COMPANIES 
mortgage, to, capacity of joint stock, 215 
uncalled capital, if can create charge upon, 206 


COMPARATIVE LAW 
history of, reveals what, 5 
method of, 4 
science of universal, 3 
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COMPENSATION 
claim of mortgagee from, satisfaction of, 392 


CONDITIONAL SALE 
effected, if, by foreclosure suit, 74 
mortgage by—see MORTGAGE BY CONDITIONAL SALE 
what is, 74 


CONSIDERATION 
charge, if can be created, mortgage without, 175 
good, what is, 223 
kinds of, of mortgage, 224 
meaning of, 223 
mortgage, of, 223 
part, paid, mortgagee if entitled to lien, 224 
unlawful, transfer for, if void, 224 


CONSOLIDATION 
definition of, 536 
nature of, 536 


CONSOLIDATION OF SECURITY(IES) 
abolition under new law, if, 538 
absence of contract, if allowed in, 474 
affecting mortgage given in s. 67A .. 542 
amendment of 1929, effect of, on, 538 
assignee of original mortgagor's equity of redemption of all properties, if can be 
exercised against, 540 
conditions for, 537 
conditions under s. 67A .. 554 
contract against, no, 545 
money becoming due at the time of suit on all mortgages, 545 
same kind of decree obtainable by mortgagee, 545 
same mortgagor, 544 
contract against, mortgagor may waive, 546 
co-share—mortgagor's share if can be consolidated with mortgage of entirety, 
540 
convenant as to, 539 
transferee of mortgagor, if enforceable against, 540 
covenant in subsequent mortgage not to redeem it without redeeming prior of 
same property if allows, 539 
deed of, what is, 537 
different mortgages have become united on one person, if he has right of, 537 
different persons each claiming legal representative of late owner if same 
mortgagor, for, 538-539 
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CONSOLIDATION OF SECURITY(IES) — Conta. 


difficulties prior to 1929 amendment, 542 
different kinds of mortgage, a person having, effect of, 544 
doctrine of, 27, 474 
earlier mortgage debt and later mortgage, of, 541 
earlier mortgage and later money debt, of, 541 
earlier simple mortgage and later usufructuary mortgage, of, 545 
executors are different mortgagors for, 544 
first mortgage by husband and second by husband & wife for a different property, 
effect, 545 
first mortgagee if part-owner of second mortgage, if permitted where, 541 
‘in the absence of a contract to the contrary’ in s.61 affecting, 539 
Indian law on, relates to what, 538 
instalment mortgage bond providing two consecutive instalments, for, 545 
later simple mortgage and earlier usufructuary mortgage, of, 545 
Limitation Act does not apply to defences, 541 
mortgage of same property executed by different persons, effect of, 545 
joint liability if arises, 545 
mortgage with possession and lease-back of mortgaged properties to mort- 
gagor with arrears of rent charged on equity of redemption, such two 
transactions if can be treated as one for, 539 
mortgagor if can redeem without redeeming charge for rent, 539 
mortgagee if can go behind mortgagor and inquire equitable interest for, 537 
mortgagor relying on legal right of redemption, if can be invoked, 537 
nature of, 536 
one mortgage by A as sole mortgagor and other mortgage by A jointly with B. 
s. 61 if applies, 540-541 
original mortgagor, if can be exercised against, 537 
partner's security for private debt if can be consolidated with security given by 
himself and other partnership for partnership debt, 538 
persons against whom, enforced, 538 
persons entitled to rights of, 538 
previous unsecured debt or future advances charged on hypotheca, 541 
redemption, affecting, 538 
new law, 538 
old law, 538 
requirements for application of, 539 
right of 
mortgagee to tack unsecured debts, 475 
single creditor on redeeming double creditor to throw his debt upon both 
estates, 596 
s.67A primarily meant for benefit of mortgagor, 546 
same mortgagee under different mortgages, can be enforced only when, right 
of, 541 
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CONSOLIDATION OF SECURITY(IES) — Contd. 
same mortgagor having different mortgages, if relates to, right of, 537, 541 
Same mortgagor, who are, for, 540 
same person, father and son when, for, 544 
several mortgages on same property in favour of same person and mortgagee’s 
remedy in one was bared, he can still insist, on its redemption while redeeming 
others, 539 
stipulation in later mortgage not to redeem earlier without first redeeming 
subsequent if allows, 539 
stipulation in mortgage bond about earlier debts, if enforceable, 539-540 
subsequent loan from mortgagee under simple money bond with stipulation not 
to redeem without paying off subsequent loan if enforceable, 540 
suit hit by s. 67A, court if may permit mortgagee-plaintiff to withdraw, and file 
fresh suit, 545 
two mortgages of two separate portions of same mortgagee, both being payable, 
application of s. 67A in, 545 
unsecured debt, of, 541 
earlier 
money debt and later mortgage, 541 
mortgage and later money debt, 541 
further charge, 541 
what is, 536 


CONSTRUCTION OF DEED 
parol evidence how far admissible, 192 
post diem interest, whether mortgage deed provides for, 658 
powers generally strictly construed, 212 
rule as to, of ambiguous words, 166 
T.P. Act, reference to former state of law in construing, 699 
where question doubtful whether transaction sale or mortgage, 86 


CONSTRUCTIVE NOTICE—see norice 


CONTRACT(S)—see also AGREEMENT 
essence of, time of repaying if, in mortgage, 81-82 
extrinsic evidence if admissible to very terms of, 225 
implied—see IMPLIED CONTRACT(S) 
meaning of, if uncertain, if can be enforced, 199 
exception, 199 
mortgage, to if create any right in rem, 223 
oral, before writing, effect of, 182 
redemption right if controlled by, 271 
reduced in writing, rule of evidence, 182 
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CONTRACT(S) — Contd. 
sale of hypotheca to mortgagee, for, if void, 294 
tender under s. 38 .. 307 
voidable if may be ratified after disability of person ceased, 209 
oral, validity of, 182 — see also AGREEMENT 


CONTRACT ACT 
authority of mercantile agents to pledge, 213 
damages for wrong to pledged goods, 354 
lien of partners on partnership property, 251 
pledge of moveables, 141 


CONTRIBUTION 

actual sale if necessary to give rise to claim, 611 
assignee of mortgagor when can claim benefit of, 615 
auction purchaser, right if can be availed of against, 615 
charge if can be claimed before mortgage wholly redeemed, 624 
charge, whether plaintiff can claim, 622 
circumstances leading to, 611 
claim be preferred against each party liable for, 617 
claim to, may be made against person not joined as party by mortgagee, 621 
claimants to, 615 
common liability 

egual degree of liability to pay, 611 

no, 611 
‘contract to the contrary’, meaning of in s. 82 ...619 

right if can be released or varied by, 612-613 
devisee of mortgaged estate, in case of, 628 
different ways of setting rule of, 628 
docfrine of, 608 

conditions for invoking, 610 

common liability, 610 
equal liability, 611 

principle stated, 609 
equal degree of liability to pay common liability, 611 
excess payment, personal relief in, 612 
general rule respecting, 621 
grantee with covenant against incumbrances, mortgagor cannot claim, against, 

625 

improvements by purchasers not taken into account, 616 
limitation for suits for, 624 
limitation regarding enforcement of charge, 624 
marshall, right to, prevails over right to, when, 620 
marshalling as an exception to, 587 
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CONTRIBUTION — Conta. 
marshalling, if another form of, 610, 620 
marshalling subject to rule of, right of, 628 
marshalling v, 620 
marshalling, where property liable to claim under doctrine of, right of, 628 
matters dealt with in, 621 
measure of, 617-619 
mortgagee, position of, as claimant to, 616 
mortgagee's power if affected, 611 
mortgagee, right if can be availed of against, 615 
mortgagee when liable for, 616 
mortgagors inter se, right of, arises between, 615 
mortgagor, is a right given to, 588 
mortgagor when can claim benefit of, 615 
mortgagors, who are included as, for claiming, 615 
nature of, 611 
no 
cases, 625 
charge can be claimed for, unless mortgage wholly redeemed, 624 
contract to the contrary, when, 626-627 
reason why right to charge should not be allowed, 622-623 
where payment by person primarily liable, 625 
obligation to, arises only where properties are subject to equal burden, 627 
option of owner of property, 611 
consequences, 611-612 
other properties subsequently charged for some debt, where, 627-628 
particular property in primary security, where, 627 
personal liability, if, 611 
personal relief in excess payment, 612 
plaintiff is in position of assignee of original security, 622 
property, s. 82 imposes liability on, 612 
puisne mortgagee, right of, 617 
questions to be determined in, 621 
qui sentit commodum, sentire debet et onus, doctrine rests upon principle 
enunciated by maxim, 609 
rate of, how determined, 617 
redemption in usual and forced sale, whether any distinction between, 622 
right of plaintiff to claim charge for, 622 
right to, may be negatived by contract of parties, 627 
statutory charge as, 612 
suit for, who are to be made parties in, 617 
two or more incumbrances, where properties are subject to, 618 
unequal interest, where persons have, 622 
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CONTRIBUTION — Contd. 
valuation 
date of mortgage, 617 
what date in settling amount of, 617-618 
where nature of interests differ, 621 
where persons bound have similar interests, 622 


CONVERSION 
moveable property, of, 786 
place of suing where, of mortgaged property into money, 791 


CO-OWNER(S)—see also CO-SHARER 
mortgage of his part by, if affects other owners, 393-394 
mortgagee if can sue, of mortgagor, 394 


CORPORATION(S)—see also Companies 
mortgage, if can take, 220 
mortgage, to, capacity of, 215 
pleading mortgage ultra vires, not estopped from, 528 


CO-SHARER—see also Co-OWNER(S) 
lien of, on joint property for payment to preserve it, 234 


COST(S)—see also ACCOUNT(S), ACCOUNTING 
mortgagee, of 
after decree for 
foreclosure, 837 
redemption, 837 
sale, 838 
means such costs as would indemnify him against loss, 695 
potecting security, for, 695 
mortgagee’s right to add, to security, 837 
mortgagor not personally liable for, 838 
misconduct, except, 837 


COURT 
interest 
contract rate, at, if bound to award, 367 
rate considered reasonable, at, if can award, 367 
money due on mortgage, power to deposit in, 893 
receiver if may be appointed by, 381 


COVENANT(S) 
alienation, against 
bare, does not amount to mortgage, 164 
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COVENANT(S) — Contd. 
alienation, against — contd. 
whether purchaser from mortgagor buying with notice of, may be foreclosed 
in his absence, 802-803 
enjoyment, for quiet, 346 
liability of mortgagor arises from which, 345-347 
pay, to 
mortgage by conditional sale, in, 76, 83, 87-88 
simple mortgage, in, 67 
usufructuary mortgage, in, 102 
personal, 71—see also MORTGAGOR, PERSONAL COVENANT, PERSONAL LIABILITY(IES) OF MORT- 
GAGOR, PERSONAL OBLIGATION, PERSONAL REMEDY 
express covenant, if always, 348 
payment of 
prior encumbrances, for, 347 
public charges, for, 346 
rent, for, 347 
quiet enjoyment, for, 346 
specified, 345-347 
title, for, 346 
estoppel, by, 346 


CREDITOR 
Hindu law, in, 255 
judgment—see JUDGMENT CREDITOR 
Mahomedan law, in, 254 


CROPS 
future—see FUTURE CROPS 
growing — see also growing CROPS 
moveable property, if, 206 
grown by mortgagee to cut before land is handed over to mortgagor, 435 
pledge of future, 204-205 


CROWN DEBTS—see GOVERNMENT DEBTS 


CUSTOMARY MORTGAGE(S)—see also ANOMALOUS MORTGAGES 
anomalous mortgages, are, 129 
dharthe, 133 
iladawara, 132 
kanom, 131, 132 
lakhamukhi, 132, 133 
niawa, 133 
otti, 132 
peruartham, 132 — 
san, 133 
waldi, 133 
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DAMAGE 
measure of 
recoverable by mortgagee, 415, 658-659 
wrongful act of pledgee, 445 
mortgagee sues for one of damages, if he debarred from subsequently suing 
other reliefs, 388 
mortgagee’s suit for, 388 
mortgagee not in possession to maintain action for, right of, 415 
mortgagor when liable in, for withholding possession from mortgagee, 350 
pledgee, for wrongful act of, measure of, 445 
quiet enjoyment, breach of covenant for, by mortgagor, mortgagee can claim, 
388 
suit for, mortgagee if entitled to different reliefs on same cause of action, 388 
title, breach of covenant of, by mortgagor, mortgagee can claim, 388 
waste by mortgagor, mortgagee can claim, 388 
waste of hypotheca, mortgagee may claim, 388 


DAMDUPUT 

decree on mortgage, rule how applied in making, 661-662 

interest payable in kind, where, 663 

persons entitled to claim benefit of rule, 661-662 

rents and profits, where mortgagee charged with, 718 

rule of, 661-663, 718 
applicability of, while furnishing accounts, 718, 719 
Supreme Court’s observation on, 663 

T.P. Act, whether applicable to mortgages after, 663 


DATE OF PAYMENT—see DECREE FOR FORECLOUSURE, TIME FOR PAYMENT 


DEBENTURE(S)—see also MORTGAGE DEBENTURE(S) 

agreement to issue 

enforceable, if, 223 

equitable charge, if creates, 223 
charge—see also CHARGE 

contingent, may be, 138 

fixed, may be, 138 

floating, may be, 138, 344 

how creates, 138 

immovable property, on, unregistered, if can create, 209-210 
floating securities, if, 138 
lien of solicitor if override charge of, holders, 471 
mortgage—see MORTGAGE DEBENTURES) 
priority of—see PRIORITY(IES) 
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DEBENTURE(S) 
secured by 
mortgage, effect of, 138 
specific charge, effect of, 138 
security, if, 138 
specific property, on, 139 
specific charges, postponed to, 469 


DEBT 
and security of mortgage, 63 
charge, in creation of, existence of, if necessary, 134 
charge need not necessarily secures, 137 
dissociation of, from security does not extinguish security, 553 
incidence of mortgage, 533-629 
mortgage—see also MORTGAGE DEBT 
assignment of, 63 
secures payment of, 137 
pledge, relation of, with, in Mahomedan law, 42 
registration, if transferable without, 553 
sale with a condition for repurchase, if exists, 77 
secutiry, and, distinction, 63 
security, if transferable without registration apart from, 553 
security of land is mortgage, with, 107 
usufructuary mortgage, mortgagee if can sue for, in, 103-104 


DECREE 
absolute—see DECREE ABSOLUTE 
decree for money, under s. 68 if, 388 


DECREE ABSOLUTE 

debt discharged on, being made absolute, 823 
forms of, 812-816 
fresh accounts taken and new day for payment, when, 821 
liability for costs discharged by, whether, 837-838 
omission to obtain, consequence of, 820 
order absolute 

how obtained, 820 

when mortgagee may apply for, 820 
receipt of rent by mortgagee after day fixed for payment, effect of, 820 
redemption after fixed date, when no, made, 818 
reopened, how, 818 
sale in foreclosure action, when court may order, 823 
several successive mortgages, where, how worked out, 821 
time allowed for payment in 818—see also TIME FOR PAYMENT 
unreasonable delay, where mortgagee has been, 820 
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DECREE FOR REDEMPTION—see REDEMPTION, suit 


DECREE FOR SALE—see also SALE suit 
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apportionment, where mortgagee acquires interest in portion of property after, 


826 
benefit of puisne mortgagee, may enure to, 824 
claim is for instalment or interest, where, 824-826 
foreclosure, when made in action for, 823 
form of, 823 


mortgagee may purchase at sale under, with leave of court, 826 
personal decree for balance, court may make, in, 827 


puisne mortgagee to, right of, 840 
purchaser 


nature of interest conveyed to, under imperfect, 809, 839 


right of, under, 778 
sub-mortgagee may ask for, 823 


DEED(S)—see also CONSTRUCTION. DEPOSIT OF TITLE DEEDS, MORTGAGE DEED 


alteration of 
against will if invalidates, 178 
after execution, effect of, 177 
material, effect of, 178 
blanks left in, filled in, effect of, 178 
duplicate, when can be accepted as, 126 
title, deposit of, 179 


DEKKAN AGRICULTURISTS' RELIEF ACT 


right to redeem and foreclose no co-extensive in, 276 


DEMAND 
integral part of contract, when made, effect, 362 


DEPOSIT—see also DEPOSIT OF MONEY, DEPOSIT OF TITLE DEEDS 
if a precondition to a redemption suit, 731 
invalid, when, 731 
legal 

conditions for, 731 
meaning of, 730 
tender, and, distinction between, 730 


DEPOSIT OF MONEY—see also TENDER 
mortgagor, by, under s. 102 .. 307 
tender, when plea of, must be accompanied by, 309 
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DEPOSIT OFTITLE DEEDS—see also EOUITABEL MORTGAGE, MORTGAGE BY DEPOSIT OF TITLE DEEDS 
charge under T.P.Act, if creates, 191 
creating a mortgage by, 190 
essential requisities for, 190 
extent of security in, 127 
mortgage created by, 179 
priority of, 127 


DESCRIPTIVE VAGUENESS 
charge or mortgage, 201 
immovable property, of, 199 
parol evidence if admissible, 200 


DESTRUCTION OF SECURITY—see also EXTINCTION OF SECURITY(IES) 
physical, of moveables, 786 
rent, liability of mortgagee to pay, reserved after, 721 


DHARTHE 
form of customary mortgages in Punjab, is, 133 


DISCHARGE—see also EXTINCTION OF SECURITY(IES) 
mortgage, of, 725-848 
mortgagor if to, prior mortgages, 347 


DISCLAIMER 
liabilities of, 423 


DISMISSAL 
redemption, of action for, effect, 835 


DISTIBANDAK 
mortgage by condition sale known in Madras as, 88 


DISTRESS 
law of, 16 
primitive society, in, law of, 16 


DOWER 
alienated, if can be, 254 
inherited, if can be, 254 


EASEMENT 
person who has oniy, if can redeem, 313 


EMBLEMENT 
mortgagee entering into possession entitled to, 349 
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ENGAGEMENT(S) 
meaning of, 196 
performance of, 196 


ENGLISH LAW 


equity of redemption treated as estate in land under, 27 
historical outline of mortgage under, 23 


ENGLISH MORTGAGE(S) 
absolute sale, and 
distinction between, 113-116 
absolute sale in, 113 
and Roman mortgage 
comparison between, 58 
debtor if personally liable in, 112 
difference in the form of instruments in, 117 
England, in, 110 
England and India, in, distinction, 111 
equitable mortgage if, 111 
essentials, 112, 115 
in India 
can hardly be regarded as transfer of entire estate of mortgagor to 
morgagee, 112 
ingredients, essentials, of, 112 
interest of property transferred, 113 
when, 113 
legal mortgage 
if, 110 
is, 110 
methods of, 54-57 
mortgage by conditional sale and, distinction between, 116 
mortgage by conditional sale resembles very closely in form an, 72 
mortgagor binds him to repay on certain date, 112 
personal liability in, 112 
possession 
mortgagee’s right to, in 117 
when not given to mortgagee, 409 
redemption, certainty of, 113 
retransfer, proviso for, 113 
sale, power of private, of hypotheca, 1 16 
security transferred in, when, 116 
simple mortgage contrasted with, 116 
time, extension of, for repayment, effect of, 112 
transfer, absolute, if, 113 
variety, Indian, 111 
what is, 882 


G : M— 59 
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ENLARGEMENT OF TIME—see Time FOR PAYMENT 


EQUITABLE ASSIGNMENT 


mortgage of property not in existence treated in English law as, 202 


EQUITABLE LIEN—see wen 


EQUITABLE MORTGAGE— see also ENGLISH MORTGAGE, MORTGAGE BY DEPOSIT OF TITLE DEEDS 


accessions, mortgagee entitled to, 395 
agreement 

only, to make formal, 186 

treated as, in England, 525-526 

execute, to, mortgage if, 179 
bona fide purchaser for value, not enforced against, 191 
creation of 

mode of, 185 

England, in, 122 

without express agreement, validity of, 186 
debtor must part with possession of deeds, 186 
delivery of all title deeds not necessary in, 186 
delivery of deeds merely for preparing formal mortgage does not constitute, 1 88 
deposit of title deeds, created by, 179, 186-190 — see also MORTGAGE By DEPOSIT OF 

TITLE DEEOS 

difficulties of, 56 

solution of, 56 
English and Indian types distinguished, 190 
English law regarding, 180 
English type, 186-190 
fails as, where transaction for want of formalities, 168 
future property, of, 202 
in England, what is, 123 
immediate deposit of title deeds not necessary in English law, 190 
Indian and English types distinguished, 190 
kinds of, 57-58, 111 
loan when not followed by deposit of deeds, 186 
meaning of, 180 
memorandum accompanying title deeds in, 180—see also MEMORANDUM 
merger of, where formal mortgage executed, 188-189 
misrepresentation by mortgagor if can create charge on land to which deeds 

relate, 187 

mortgage by deposit of title deeds if mean, 180 
mortgage by deposit of title deeds and, difference between, 122 
operates as security for what debts, 189 
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EQUITABLE MORTGAGE — Conta. 


oral agreement 
created when title deeds are deposited under, to cover present and future 
advances, 124 
Registration Act, under, not, 461 
subsequent, by, if covers future advance, 187-188 
parol evidence in, 183—see also EVIDENCE 
parol evidence to prove terms of contract, admissibility of, 183—see also EVIDENCE 
parol, is complete act, 186 
parol, may be made expressly by, 186 
registration if necessary, 186 
peculiar to English system, 186 
property not in existence, of, 202 
registration, where no, 186 
Registration Act, 1908, if oral agreement within meaning of, 461 
registration of memorandum when necessary in, 180-183 
restricted to certain towns by T.P. Act, 179-180, 190 
subsequent advances on parol agreement may be covered by, 187-188 
sufficient delivery of deeds, what is, 187 
term used in opposition to ‘legal or common law mortgage’, 179 
title deeds 
deposit of material parts of, if can create, 186-187 
deposit of, with wife of debtor, if sufficient in, 186 
without deposit of, if can be created, 187 
what is, 56, 111 
what properties and interest included in, by deposit of deeds, 187 


EQUITY 


fraud, if has been practised, mortgagee has stronger, 401 
law and—see LAW AND EQUITY 
distinction if applicable in India, 113 


EQUITY OF REDEMPTION—see also REDEMPTION 


existinction of, 751 
act of parties, by, 751 
operation of law, by, 753 
origin 
growth and nature of right of, 25-28 
some modern rules which are traceable to its, 268 
term, of, 267 
mortgagor sold, purchaser after being sued if can raise the defence that property 
was wakf, 345 
person, may not be limited as to time or, 279 
sale of, by court, 842 
time, may not be limited as to person or, 279 
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ESCROW 


evidence admissible to show that deed, although delivered, was intended to 
operate as mere, 177 
meaning of, 177 


ESTOPPEL 


agent's authority to, as to, 213 
agreement to mortgage absolute and not conditional, only applies where, 525 
attestation by mortgage of subsequent deed, effect of, 480 
bankruptcy, effect of discharge in, 531, 652, 656 
bona fide purchaser for value, not available for, 526, 644, 650 
cases of, examined, 528, 651 
contingent interest, application of rule of, in, 525, 645 
corporation not estopped from pleading mortgage ultra vires, 528, 649 
deed, by, 644 
doctrine of 
extension of, 525, 645 
relation back not applicable where third parties concerned, 526, 646 
equity treates that as done which ought to be done, 644 
further assurance by mortgagor, effect for covenant for, 525, 645 
Lord Wensleydale, observations of, 526, 645 
Indian rule v English rule, 644 
lien arising out of, 242 
mesne transfer, case of, 531, 652 
minor how far bound by, 207 
mortgage by trustees, in, 528, 649-650 
mortgagor and mortgagee, 524, 643 
mortgagor cannot claim, adversely to his deed, 528, 649 
mortgagor estopped from denying his own title, 528, 649 
mortgagor estopped from denying in mortgage deed, where, 554-556 
mortgagor purchasing at sale under first mortgage holds subject to puisne 
mortgagee, 531, 651-652 
priority affected by — see also priority 
Roman law, rule in, 531, 655 
puisne mortgagee entitled to benefit of payments made by mortgagor on 
account of prior mortgage as also to any other equity which may arise, 531, 
652 
otherwise when his mortgage is expressly of what remains after satisfaction 
of first mortgage, 531, 652 
purchaser of equity of redemption cannot question validity of mortgage, 529, 650 
right of assignee of equity of redemption to question title of mortgage, 528, 649- 
650 
sale by first mortgagee, where mortgagor buys estate at, 551, 529, 650-651 
subsequently acquired estate feeds, 524, 643 
acquired how, 524, 643 
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ESTOPPEL — Contd. 
succeeding trustee not estopped by mortgage made by predecessor, 529, 650- 
651 
title subsequently acquired by mortgagor, 525-526, 643, 645 
transaction absolutely illegal, if, no, 528, 649 
trustee in bankruptcy, purchase by, 656 
what is, 524, 643 


EVIDENCE 
contract reduced in writing, rule of, 182 
other evidence if can be given, 182 
equitable mortgage, if necessary to establish, 185 
escrow, admissible to that deed is, 177 
extrinsic, admissibility of 
contract, to vary terms of, 225 
identifying property, for, 198 
misdescription of mortgaged property, in, 198 
subject-matter of mortgage, for ascertaining, 180-181, 191-192, 199-200 
formal unregistered written mortgage, writing inadmissible no other evidence if 
allowed to be given, 182-183 
misdescription of mortgaged property, admission of extrinsic, in, 198 
mortgage deed not propertly attested, whether admissible to prove personal 


covenant, 167 
oral, 183—see also AGREEMENT, CONTRACT 
acts and conduct v, 192 
admissibility of, 180, 192, 197 
mortgage to secure future advances, in, 197 
admission of, to contradict terms of written instrument if apply to reformation 
of written instrument, 195-196 
admitted of acts and conduct to show apparent sale only mortgage, 192 
ascertaining subject-matter of contract, admissible for, 200 
deposit of title deeds, in case of, mortgagee if can rely on, 183-184 
descriptive vagueness, in, 199-200 
equitable mortgage, in, 183-184 
memorandum in equitable mortgage 
admissible to contradict, not, 180 
contract reduced in writing, where, admissibility of, 183-184 
deposit of deeds, admitted to explain, though inadmissible, 183-184 
subsequent agreement, admissible to prove, 180-181 
mortgage by conditional sale, if can be received in, 191 
subject-matter of mortgage, admission of extrinsic, for ascertaining, 180-185, 


192-195, 199-200 
unregistered deed inadmissible to enforce charge, 182-183 
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EXCHANGE 
mortgage not bound by, made by mortgagor, 406 
partition stands upon same footing as, 406 
Roman law, under, 407 
voluntary, by mortgagor, mortgagee if bound by, 406 


EXECUTOR(S)—see also ADMINISTRATOR(S) 
Hindu law, under, not takes estate, 216 
lien of, for expenses, 242 
mortgage 
capacity of, to, 215-217 
Hindu law, under, 216-217 
Mahomedan law, under, 217 
power of, to make valid, 215-216 
specific purpose, for, where power given to, 215-216 
when can, 216 
mortgagors, are not different, for consolidation, 544 
powers of 
estate of, to deal with, 215-217 
Mahomedan law, under, 217 
Probate and Administration Act, under, 217 
specific purpose, mortgage for, to, 216 
Succession Act, under, 215 
valid mortgage, to make, 215-216 


EXONERATION 
claim to, of purchasers for value and volunteers, 600-601 


EXPENDITURE—see also ACCOUNT(S). ACCOUNTING. COST(S), MORTGAGEE IN POSSESSION 
allowed to be added to mortgage debt, what, by mortgagee, 409, 693, 694 


EXPENSES—see ACCOUNT(S), ACCOUNTING. COST(S), MORTGAGEE IN POSSESSION 


EXTINCTION OF SECURITY(IES)—see also RELEASE OF SECURITY(IES), TENDER 
agent entrusted with possession of securities, payment to, if causes, 728 
court, by payment into, under s. 57.. 735 

critique, 736 
incumbrance of land value, when, 736 
decree of court, by, 785 
deposit, by, 749 
procedure of, 749 
purpose for, 749 
suit, after, 750 
withdrawal of, 751 
discharge on decree for foreclosure being made absolute, 822 
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EXTINCTION OF SECURITY(IES) — Contd. 
extension of time of payment, not caused by, 743, 747 
merger, by, 754-756—see also MERGER 
moveable property, on, 786-788—see also MOVEABLE PROPERTY 
one of several joint mortgages, payment to, if discharges debtor, 732-735 
payment, by, 732-735, 746-748 
whom, to, 727 
performance, by, 736 
person merely issuing notice demanding payment, payment to, if causes, 728 
release by mortgagee, by, 737-743—see also RELEASE OF SECURITIES) 
substitution, by, 743-749 — see also NOVATION 
technical rules of English law, 729 
waiver of security by mortgagee, what amounts to, 745-749—see also WAIVER 


EXTRINSIC EVIDENCE—see evidence 


FIXTURES 

American law on, 399 

attached to land if can be removed by mortgagor, 397 

deed containing special mortgage of, effect of, 206 

hire-purchase system, affixed by mortgagor under, 399 

immovable property, if, 206 

land, follow the, 206 

meaning of, 397 

mortgage of, 206 

mortgagee not entitled to remove, 397 

mortgagor attorning tenant to mortgagee not entitled to remove tenant's, 397 

moveable property, if, 206 

removal of, by mortgagor, if can be affected by subsequent decree for sale of 
foreclosure, 397 

removal of, by mortgagor may be restrained for causing security insufficient, 349 

security, when included in, 397 

some specified in deed, rest if to be excluded from security, 206 

third parties, rights of, 398 

what are, 397 


FLOATING CHARGE—see CHARGE 
FLOATING SECURITIES—see DEBENTURES, MORTGAGE DEBENTURES 


FORECLOSURE— see also DECREE ABSOLUTE. DECREE FOR SALE. SALE, SUIT(S) 
absence of necessary parties in, effect, 810 
absolute promise to pay in time, effect of, 362 
act of parties, if can be effected by, 364 
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FORECLOSURE — Contd. 
after the mortgage money has become due’, 362 
alternative to, court if may order sale, 360 
anomalous mortgage, redemption after specified time without possession and 
mortgagee given right to, if, 128 
anomalous mortgagee when can sue for, 365 
condition merely to indemnify mortgagee, effect, 362 
condition merely to save mortgagee harmless, effect of, 362 
condition to pay and/or save mortgagee, effect of, 362 
conditional sale if effected by, suit, 74 
confined to 
anomalous mortgage, 360 
mortgage by conditional sale, 360 
contributory mortgagee, in, 376 
covenant merely to save mortgagee harmless, where, 362 
covenant to pay and save mortgagee harmless, where, 362 
debt payable on demand, if, reasonable notice necessary for, 361 
decree if bind reversioner of widow, 364-365 
decree if extinguishes mortgagor's redemption right, 364 
decree if makes mortgagee absolute owner, 364 
default clause for payment before due date, effect, 362 
discretion of court to decree under O. 34 r. 4(3), C.P.C., 365 
due date, before, if can be allowed, 362 
due date of payment no time limit for, mortgagee how can, 360 
effect of, 364 
floating security, in, for winding-up, 361 
forms of decree in, suits, 816-822 
history, 28 
lapse of time 
generally determined by, 361 
right of, on events other than, 361 
meaning of, 62, 359 
America, in, 360 
England, in, 359 
Indian, in, 360 
mere covenant to indemnify, effect, 362 
mortgagee by conditional sale if entitled to bring suit for, 365 
remedy, 359 
mortgagee by deposit of title deeds, remedy of, if not to sue for, 367 
mortgagee, which, entitled to, 364 
mortgagee has right of, 47 
mortgagee if can sue mortgagor not being able to restore property after, 418 
mortgagee if entitled to foreclose before due date of payment, 361 
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FORECLOSURE — Conto. 


mortgagee when entitled to, 360-361 
mortgagor failing to perform his duty if gives mortgagee right of, before fixed time, 
362-363 
not available as the sole remedy, court if may order sale, 360 
one of several mortgagees, by, where, 797 
one of two joint mortgagees acquires equity of redemption, where, 376 
orders of courts, if effected only by, 364 
part mortgagee if can bring action for, 376 
part only principal money advanced, where, 376 
partial, 376 
piecemeal, allowed when, 376 
pledgee, if, has right or, 47 
position of mortgagor before, 343 
possession before, mortgagee by conditional sale if entitled to, 410 
public undertaking, forbidden in, 379 
redemption decree made, if barred, 287 
redemption right in mortgage by conditional sale is lost by decree for, 73 
redemption, right of in default of, s. 67 confers, 362 
remedy for, available to which mortgagee, 362 
repayment within time, effect, 362 
revenue 
mortgage provides that mortgagee may discharge, on failure of mortgage, 
effect, 361 
payable by mortgagor but remained unpaid, mortgagee if acquires, right, 
361 
right to, 359 
rule against, 379 
sale and, 62 
sale, decree for, and, distinction between, 62 
security vested in mortgagor as legal representative of mortgagee, where, 379 
simple mortgagee, ownership by, if allowed in, 67, 72 
trustee, mortgagee when, not allowed, 379 
usufructuary mortgagee, by, for dispossession, 387 
usufructuary mortgagee if can sue for, 366 
when by mortgagee, 361 


FORFEITURE 


doctrine of, 25 
foreclosure, 28 
law and equity, 26 
consolidation of securities, 27 
tacking, 26 
redemption, equity of, 27 
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FORFEITURE — Contd. 
mortgagee if may spend money on hypotheca for preservation from, 421 
pledge, if can arise in mere, 353 
priority, of—see PRIORITY(lES) 


FRAUD 
estoppel against infant guilty of, 208 
interest of mortgagee not defeated by, of mortgagee, 402, 415 
mortgagee has stronger equity if, has been practised, 401 
partition, unequal, effected by, between mortgagor and his co-sharers does not 
bind mortgagee, 405-406 
pledgor if answerable for 
inception of contract, in, 354 
title, in, 354 
priority lost by mortgagee for, 479 
release of security not operative if obtained by, 743 
what is, 479, 480 


FURTHER ASSURANCE 
operation of covenant by mortgagor in English mortgage for, 525 


FUTURE ADVANCE(S) 
equitable mortgage may cover, by parol agreement, 187-188 
mortgage may be continuing security for fresh advances within maximum, after 
repayment of part or whole of amount advanced, 522-523 
mortgage to secure, 197 
deed if to show on its face, 197 
parol evidence, admissibility of, 197 
where no maximum amount stated, 523 
nature and incidents of mortgage to secure, 197 
priority of mortgage to secure, 518—see also PRIORITY(IES) 
purchaser of equity of redemption not bound by, made to mortgagor thereafter, 
519 


estopped by his conduct from disputing mortgagee's right to recover, but 
may be, 519-520 


FUTURE CROPS 
mortgage of, 204-205 
pledge of, 204-205 


FUTURE PROPERTY 
charge on 
bona fide purchaser for value, not enforced against, 204 
uncalled capital of limited company, 206 
validity of, recognised in India, 204 
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FUTURE PROPERTY — Contd 
contract charging all a man’s present and future personality divisible, 203 
mortgage of 
moveables, 206-207 
apt words, if can be made by, 207 
how made, 206-207 
when allowed, 207 
stock-in-trade, 206-207 
treated as equitable assignment in England, 202-205 


GAHAN LAHAN 
mortgage by conditional sale known in Bombay as, 76, 88 


GENERAL CLAUSES ACT 
sec. 3(26) 
definition of immovable property under, 48 


GENERAL MORTGAGE 
validity of, 197 


GOODWILL—sée also GOODWILL OF BUSINESS 
business, of, 320—see also GOODWILL OF BUSINESS 
mortgagee entitled to claim, where, 396 
security, follows, where, 396 


GOODWILL OF BUSINESS—see also GOODWILL 
mortgage, if passes on, 396 
mortgagee when entitled to, 396 
what is, 396 


GOVERNMENT DEBTS, 465 


GOVERNMENT REVENUE—see also REVENUE 
liability of mortgagee in possession to pay, 690 
mortgagee failing to pay, mortgagor paying, if can be adjusted in redemption, 
434 
mortgagee in possession bound to pay, 409 
payment of, by mortgagee to protect estate, effect of, 235, 238, 713 


GRANTEE—see GUARANTEE. GUARANTOR, SURETY 


GROSS NEGLIGENCE—see also NEGLIGENCE 
meaning of, under English law, 482 
Indian law, 482 
mortgagee guilty of, when, 497 
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GROWING CROPS—see also crops 
moveable property, if, 206 


GUARANTEE—see also GUARANTOR. SURETY 
what is, 228 


GUARANTOR—see also GRANTEE. GUARANTEE. SURETY 
who is, 228 


GUARDIAN 

minor, of, power of, 210, 737 

mortgage of minor's property by, not appointed by court 
Hindu law, under, 210 
Mahomedan law, under, 210 

powers of, 210, 737 
Hindu law, under, 210 
Mahomedan law, under, 210 
release portion of security, to, 737 
statutory, 210 


HINDU LAW —see also HINDU WIDOW. MORTGAGE 

creditor in, 255 
damduput, rule of, 45—see also DAMDUPUT 
hypothecation in three stages of transition to, 33 
pledge 

classification of, in, 30 

definition of, in, 30 

with possession to hypothecation in, progress of, 33 
pledgee 

duties of, in, 36 

rigts of, in, 35 

right to create sub-mortgage, if had, 37 
pledgor 

duties of, in, 36 

rights of, in, 36 
priority of mortgages under, 37 


HINDU WIDOW 
aliter where mortgage is made by, herself, 807 
co-widows, one of, can create valid mortgage without consent of other, 218 
lien for maintenance on estate left by husband, nature of, 255 
mortgage by, where estate consists of business descended from husband, 218- 
219 
represent, entitled to, in action on mortgage by husband, 807 
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HISTORY 
English mortgages, of, early, 23 


HOUSE—see also BUILDING 
immovable property, if, without land, 206 


HYPOTHEC(S)—see also HyPOTHECA, HYPOTHECATION 
conventional, may be, 156 
judicial, 156 
may be, 156 


HYPOTHECA— see also HYPOTHEC(S). HYPOTHECATION 
meaning of, 13, 66, 156 


HYPOTHECATION, 21, 23, 33, 65-66, 67, 144, 199, 205, 354 — see also MOVEABLE 
PROPERTY, PLEDGE 
created in two ways, 66 
descriptive vagueness, with, 199 
explained, 65, 66 
general, is too indefinite to be acted upon, 199 
Hindu law, in, three stages of transition to, 33 
mere agreement to give possession if can constitute, 205 
mere licence to give possession if can constitute, 205 
moveables, of, 144—see also MOVEABLE PROPERTY 
bona fide purchaser, whether enforced against, 144 
Contract Act is silent, 144 
pledge and, difference between, 144 
validity of, 21, 23, 116 
operative words if necessary to effect, 146 
pledge, how differs from, 144 
pledge, subseguent, without notice of prior hypothecation if takes precedence 
over previous, 354 
possession to, 33 
progress of pledge with, 33 
transition to, 33 
stages of, 33 
three, 33 
what is, 67 
when morigagee sues on, what he obtains, 68 


HUQ AZIREE 
reservation of rent in usufructuary mortgage known as, 106 
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IMMOVABLE(S) 
mortgage of, 19 


IMMOVABLE PROPERTY 
benefits to arise out of land, if, 48, 49 
definition of, 48 
description of, 197 
descriptive vagueness, effect of, 199 
does not include 
grass, 48 
growing crops, 48 
standing crops, 48 
fixtures if, 206 
grass, if, 48, 49 
growing crops, if, 48, 49 
house without land if, 206 
includes 
land, 48, 49 
benefits to arise out of, 48, 49 
things attached to the earth, 48, 49 
permanently fastened to anything attached to the earth, 48, 49 
land, if, 48, 49 
machinery when, 50 
meaning of, 48, 49, 880 
minor, includes land held, by, 210 
specific, 48 
standing timber, if, 48, 49 
things attached to the earth, if, 48, 49 
__ things permanently fastened to anything attached to the earth, if, 48, 49 







when made with, 707 
Act, 707 


z 


st cannot claim, 404, 711 
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IMPROVEMENT(S) — Contd. 

cases discussed, 701 

cost not necessary for maintenance or preservation of property, mortgagee if 
can claim, 337 

English law of, by mortgagee, 704 

lasting, when mortagee may make, 703, 707 

minor spending money for improvement of property, realisation by lender for 
improvement if permissible, 210 

mortgaged property, to, if permitted under s. 63A .. 337 

mortgagee if can claim 

compensation for amount spent to increase yield of mortgage land, 338 
cost of gratuitous structure without consent of mortgagor, 338 

mortgagee when not entitled to cost of, 338 

mortgagor only liable for value of, at the time of redemption, 706 

mortgagor when cannot redeem without paying cost of, 339 

obsrvations on some notions regarding, 707 

purchaser purchasing land from mortgagor after, by mortgagee, if liable to pay 
cost of, 338 

reasonable, depends on fact, 706 

redemption impossible, mortgagee rendering, 703, 707-708 

rents and profits, increased, mortgagee not accountable for if expenses not 
allowed, 708 i 

rent at improved condition after mortgagee in possession allowed costs for, 708 

Roman law, controversy in, 704-705 

statement of law by Fisher, 704 

summary of cases in Cotte's Mortgage, 704 

T.P. Act if recognise right of mortgagee to charge for, 706 

tenants-in-common spending money on, rights of, 243 

waste lands, of, 706 

what, for, mortgagor can be called upon to pay, 707 


IMPUTED NOTICE—see notice 


INCIDENCE 
mortgage debt, of, 533-629 


INCUMBRANCE—see MORTGAGEE 


INDIAN LIMITATION ACT, 1908— see also LIMITATION ACT 
pending suits barred, provisions under, 852, 853 
provision for suits for which prescribed period is shorter than period prescribed 
by, 861 i 
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INDIVISIBILITY—see also REDEMPTION 
mortgage security, of, 318 
amendment 
after 1929 .. 326 
prior of 1929 .. 318 
judicial trends, recent, 330 


INFANT—see CHILDREN. MINOR 


INJUNCTION 
guarantor can apply for temporary, by invoking eguitable doctrine of, 578 
machines attached to earth, sale of, by mortgagor in possession, if can be 
restrained by, 349 
private sale 
English mortgagee if can be restrained by, because suit for redemption filed, 
374 
improper manner of, if can be refused, 375 
standing timber, cutting of by mortgagor, when refused, 351 
waste 
restrained by, if can be, 348, 415 
when mortgagor may be restrained by, from committing, 348-353 


INSOLVENT(S) 
capacity of, to mortgage, 220 
mortgage by 
immovable property not binding on official assignee, of, 220 
moveable property, of, 220 


INSPECTION 
mortgagor if has right to, 331 


INSTALMENT(S) 
foreclosure when debt payable by, 812, 824 
sale when debt payable by, 812, 824 


INSTRUMENT 
meaning of, 880 


INSUFFICIENT SECURITY—see also security 
burden of proof on mortgagee, 351 
cutting timber causing, mortgagor restrained from, 351 
usual course of husbandry, not prevented from dealing with, 351 
waste by mortgagor causing, remedies of mortgagee, 351 
injunction, by, 414 
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INSURANCE 
costs of, allowed to mortgagee, 696-697 
what extent, to, 696 
when, 696 
mortgage deed under s. 72 not specifying amount of, what would be the amount 
of, 436 
mortgagee, by, 436 
mortgagee himself, by, who will be indemnified, 436 
mortgagee may not effect, when, 697 
mortgagee to apply, money in reinstating property, 697 
receiver appointed by court, by 
court if to say how insurance money to be laid out, 436 
mortgagor if can claim that insurance money should be laid out in restoring 
property, 436-437 
reimbursement to mortgagee for, premium paid, 423 
unauthorised, by mortgagee in possession, effect of, 697 
what amount, for, by mortgagee, 697 


INTENTION 
act of parties, to create mortgage is presumed from, 179 
anomalous mortgage, to be gathered from instrument in, 128 
deposits of title deeds, money borrowed on, 178 
determining factor, if, 225 
expression of 
construction, rule of, 165 
necessary to constitute mortgage, if, 163 
how gathered, 222 
mortgage or sale, determining factor of, is, 225 
mortgage, to, of parties is essential, 222 
oral evidene of, admissibility of, 225 
security, to create, by deposit of title deeds is a question of fact, 126 
law, not of, 126 
will, trust with power to sell under, if authorises mortgage, 211 


INTEREST—see also ACCOUNT(S), ACCOUNTING 
allowed 
compound, when, 661 
damages, when by way of, 656-657 
simple, only, where no contrary agreement or usage, 661 
up to that date 
mortgagee when damands payments of, 275 
allowed, not 
after valid tender or notice of deposit, 308, 310 
agreement, where no, 656 


G : M— 60 





Pena 
946 Law of Mortgage 


INTEREST— Contd. 
arrears of rent due from mortgagor in possession under attornment clause can 
be treated as, as against puisne mortgagee, 676 
cessation of, 894 
court 
contract rate, at, if bound to award, 367 
rate considered reasonable, at, if can award, 367 
creditor given right to mango crop in lieu of, if mortgage, 102 
damages, by way of, mortgagee may recover, where no agreement for interest, 
657 
damdaput, rule of, application of, in calculating, 661—see also pamouPuT 
deed silent about, covenanting to give up possession on payment of principal, 
presumption, 94 
meaning of, 159 
mortgaged 
quantum of, 345 
mortgagee liable to pay, on receipts in excess of debt, 717 
mortgagee setting up hostitle title charged with, on receipts, 677 
mortggee when liable to pay, on receipts after discharge of debt, 716 
post diem 
compound interest when allowed, 680 
damages, measure of, 659-660 
no contract implied to pay, at stipulated rate, 658 
payment of, 658 
simple interest when allowed, 661 
principal money and, from mortgaged property, mortgagee if can recover, 421 
rate of, stipulated is proper measure of damages, where no contract for, 659 
receipt in lieu of, 892 
sale under decree for, 824-825 
transfer of, 47 
transferability of, 345 
transferred 
character of mortgage, 159 
usufructuary mortgage 
creditor given right to mango crop in lieu of, if, 102 
rents and profits greater or less than, mortgagor if entitled to redeem on 
repayment of mortgage money, 102 
usufructuary mortgagee deprived of, if does not take possession, 672-673 
when mortgagor relieved from payment of stipulated rate of, 660 


INTERPRETATION—see CONSTRUCTION 
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JOINT MORTGAGEE(S) 
money advanced by, presumption of tenancy-in-common in case of, 732 
mortgagor cannot redeem without discharging whole debt due to, 319 
payment to one of two, whether discharges debtor, 732 
right to foreclose where one of two, acquires equity of redemption, 376, 797 


JOINT MORTGAGOR(S)—see also CONTRIBUTION, MORTGAGOR(S), REDEMPTION, SUBROGATION 
payment by one, how appropriated, 668 
payment of malikana to one, as against others, effect of, 669 
right acquired by, on redemption of entire property, 253, 574 
right of, to redeem how affected by mortgagee’s purchase of share, 325 


JOINT PROPERTY 
transfer of specific items of, and transfer of an undivided share, difference 
between, 391 


JOINT STOCK COMPANIES—see companies 


JOINT TENANT(S)—see also CO-SHARER, TENANT(S) 
lien of, on co-tenant’s share for payment of renewal fines, 242 
redemption right of, 325 


JUDGMENT 
collusive, if can defeat interest of mortgagee, 415 
creditor— see JUDGMENT CREDITOR 


JUDGMENT CREDITOR 
lien of, 240 
marshalling, has no right to enforce, 601 


JUDICIAL LIEN—see Lien 


JURAL EVOLUTION 
path of, 8 
what is, 7 


JURAL PROGRESS 
theory of, 6 


JURISDICTION(S)—see also sums) 
courts in suits relating to mortgage, of, 788 


JURISPRUDENCE 
Hindu 
method of development in, 34 
law and, 2 
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JURISPRUDENCE — Conia. 
law of, 2 
philosophy of, 2 
science of, 2 
meaning of, 2 
scientific method of study of, 3 
social science to be born, was first of, 2 


JUST ALLOWANCE(S)—see ACCOUNT(S). ACCOUNTING. ALLOWANCE(S) 


KANAM 
agreement to grant, if can be enforced by a decree of specific performance, 131 
kuzhikanam—see KANAM-KUZHIKANAM 
otti and, distinction between, 132 
redemption when, 131-132 
simple and usufructuary mortgages, combination of, if, 131 


KANAM-KUZHIKANAM 
nature and content of, how ascertained, 109 


KATKOBALA 


mortgage by conditional sale known in Bengal as, 76 
what is, 44 


KEEPING ALIVE (OF MORTGAGE) 
principle of, 782 


LAKHAMUKHI, 133 


LAND—see also IMMOVABLE PROPERTY 
right created in, 61 
structure, includes, while title deeds deposited, 123 


LAND SALVAGE 
maritime salvage and, distinction, 237-238 


LANDLORD 
superior, entry of, effect on right of mortgagee, 417 
tenant, purchasing holding in collusion with, mortgage previously created by 
tenant if can be enforced against landlord, 401 
usufructuary mortgagee if directly liable to pay rent to, 637 
when dealing of, with mortgagor in possession will bind mortgagee, 344 





LAW 

as perpetual becoming, 5 

comparative, method of, 4 

constant, 5 

constant and mobile, 5 

development of 
summarisation of, 21 

distress, of, 16 

eguity and, 26 
consolidation of securities, illustrated by, 27 
distinction if applicable in India, 113 
tacking, illustrated by, 26 

evolution of, 17 
legal institutions in, 5 | 
theory of jural progress, 6 ne? = 














form of, 10 ee 
form and substance of, 10 k o — 
historical method, 10 RA NE 
history, and, 9 š 2 
history of `> s = 

importance of, 10 č 
isolated fact, is not, 2 s 
jurisprudence, and, 2 sei 
legal history: of;:7 5 ana rs SE; 

jural evolution explained. in, 7 BE 

path tracedin,8 = = ~— ues 
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LAW AND JURISPRUDENCE 
science and philosophy of, 2 


LEASE—see also LESSEE, RENEWAL OF LEASE, TENANCY, TENANT 
clog on redemption, when, 294 
element of, 161 
granted by mortgagor ultra vires but valid by estoppel, 647 
forfeiture of, mortgagee in possession liable for, 680 
lessees inducted by mortgagor with authroity of law are not really lessees, 428 
merger of, 779 
mortgage, and, 779-784 
mortgage and 
distinction between, 159 
merger of, if possible, 333-334 
rights, if both can exist togehter, 339 
transfer of property, if, 339 
mortgage or 
determination of, 161 
intention of parties to be looked, 108 
mortgaged property, of, 708-709 
renewal of, 885, 890 
mortgagee, by r 
agricultural lands, if binds mortgagor for other than, 428-429 
tenancy legislation, application of, 428 
urban property, in, application of s. 76(a) .. 429 
mortgagee cannot 
alter terms of subsisting, so as to bind mortgagor, 413 
make new, so as to bind mortgagor, 413 
mortgagee if can simply be sued as assignee of mortgagor on covenants in, 416- 
417 
mortgagee in possession if 
liable to pay rent, 417 
may, 426-427 
mortgagor granting lease 
mortgagee’s suit, during 
lessee if bound by result of litigation, 339-340 
possession, transfers, 339-340 
right to enjoy mortgaged property transfers, 339-340 
mortgagor if can claim benefit of renewed, 338 
mortgagor if empowered to, 339 
New—see also UNDER RENEWAL OF, RENEWAL OF LEASE 
binding upon mortgagor on redemption, mortgagee if can make, 413 
created by landlord in favour of mortgagee when cannot be claimed by 
mortgagor, 422 
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LEASE— Contd. 


new — Contd. 
mortgagee’s right to accession and, 394 
permanent, granted by mortgagee in possession, 426-427 
effect of, 426-427 
inoperative if, 426-427 
lessee if can be ejected by mortgagor, 426 
lessee protected when, 428 
possession, transfers, mortgagor granting, 339 
property first mortgaged thereafter leased, effect on rights, 339 
prudent, by mortgagee 
agricultural lands, ordinarily aplies to, 428, 429 
mortgagor if bound by, 428, 429 
urban property, seldom been extended to, 428, 429 
prudent management 
creation of, by mortgagee providing occupancy right in favour of tenant if, 
428 
lessee protected if act of mortgagee is, 428 
mortgage deed providing that mortgagee to cultivate himself, by mortgagee 
if, 428 
lessee not entitled to statutory ownership by tenancy legislation, 428 
s.76(a) for granting, under, if applicable in urban property, 289 
purchase of reversion by mortgagor, leased estate if subject to mortgage, 401 
redemption 
position of mortgagee’s tenant after, 289 
when cannot subsist after, 289 
reimbursement to mortgage for renewal of, 422 
renewal of, 709—see also UNDER NEW RENEWAL OF LEASE 
mortgaged, 338 
mortgagee, by effect on security for, 400 
mortgagee if entitled for, 400 
mortgagee if may spend money for, 409 
mortgagor if can be compelled for, 400 
priority of mortgagee, 402 
when subject to security, 400 
whose benefit, for, 400 
simple mortgage and subsequent, if inconsistent, 339 


tenant inducted by mortgagee if can continue in possession beyond redemption, 
428, 429 


transfer of property, if, 339 
usufructuary mortgage and lease, distinction between, 104 


usufructuary mortgage and, in same property, lessor-mortgagor if entitled to 
physical possession from tenant-mortgagee, 334 

waste, by mortgagee giving permanent occupancy right to tenant if, 435-436 

zuripeshgee, amounts to mortgage, 105 

zuripeshgee or, with mortgage, tests to decide, 108-109 
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LEGAL HISTORY 
jural evolution explained, 7 
path traced, 8 
analytical, 8 
logical, 8 
positivism, 8 
pure theory of law, 9 


LEGAL MORTGAGE—see also ENGLISH MORTGAGE 
forms of, 57 
wnat is, 107 


LESSEE(S)—see also LANDLORD, LEASE, RENT, TENANCY 
inducted by mortgagee without authority of law are not really lessees, 428 
lease by mortgagee is act of prudent management, if protected, 428 
mortgage by, s.76 if applicable, 425 
mortgagee enters as, if in possession, 425 
possession of mortgagee as, if possession of, 426 
protected when, of mortgagee, 428 
prudent management, lease by mortgagee is act of, if protected, 427 
redemption 
interest of mortgagee’s terminates on, 429 
right of, 313 
subrogation right of, 577 


LIABILITIES 
mortgagee, of, 423-446 
mortgagor, of, 343-353 
nine-fold, 426 
personal—see PERSONAL LIABILITY(IES) 


LIEN(S)—see also CHARGE. PRIORITY, SUBROGATION, WAIVER 
agent if entitled to, 257 
agent, of possessory, 256-257 
applications, 239 
arises how, 230 
bona fide purchaser for value, against, 249, 255 
charges, 163 
charging, 259 
charging and possessory, distinction between, 230 
classification of, 163, 233-234 
charges, having, 163 
Contract Act, under, 256 
possessory, 163 
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LIEN(S) — Contd. 
classification of— Contd. 
powers of 
forfeiture, having, 163 
sale, having, 163 
rights of distress or seizure, having, 163 
Companies Act, 1956, under, 258 
consignees of West Indian estates, of, 242 
conventional, what is, 229 
co-sharer pays off paramount charge on joint property, where, 235 
created, how, 228 
creditor of deceased 
Hindu on assets, 255 
Mahomedan against bona fide purchaser, of, 254 
dividends and shares, on, 258 
English common law gives only right of detention, 143, 235 
equitable, what is, 258 
essentials, 230-231 
executors carrying on testator's business for expenses incurred, of, 242 
general, what is, 256 
Hindu widow on estate left by husband for maintenance, of, 255 
implied 
arises how, 229-230 
what is, 229-230 
improvements by tenant-in-common, for, 243 
improving, maintaining or preserving property, for expenses of, 234 
Bengal Tenancy Act by person interested in preventing sale of tenure, under, 
234 
Reg.8 of 1819, deposit to stay sale of superior tenure, under, 234 
joint tenant for renewal fines, of, 242 
judicial, 261 
labourers under Assam Labour Acts, of, 247 
landlord on tenure for rent, of, first under Bengal Tenancy Act, 253 
limited owners, of, 243 
Mahomedan widow for dower, of, 254 
manager of hazardous undertakings, of, 242 
maritime 
incidents of, 253 
nature of, 253 
physical possession, if includes, 232 
right of sale and distinction between, 231-232 
what is, 230 
meaning of, 228-229, 230-231, 233, 262 
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LIEN(S) — Contd. 
Merchant Shipping Act, 1958, under, 258 
privileged, 258 
salvage, 259 
mere stranger if entitled to claim, 239 
modern statutory, 256 
mortgage and, distinction between, 162-163, 262 
mortgage, if different from, 229 
old legal, in India, 234 
part consideration paid, mortgagee if entitled to, 224 
part owner 
entitled to, if, 240 
ship, of, of, on gross freight, 242 
partition, for owelty allowd on, 464 
Partnership Act, 1932, s.52, under, 258 
partnership, in, meaning of, 227 
pledge where differs from, 262, 444 
pledgee, of, extends where, 419 
possessory 
agent, of, 257 
charging, and, distinction, 230 
general, what is, 230 
kinds of, 229-230 
meaning of, 183, 227, 230 
nature of, 256-258 
particular, what is, 230 
person detaining goods for enforcement of, if allowed to charge for keeping 
those, 420 
persons entitled to, 256-228 
waiver Of—see SUBROGATION. WAIVER 
what is, 163 
powers of forfeiture, having, 163 
sale, having, 163 
price of seed under Reg. 6 of 1823, for, 256 
privileged, under Merchant Shipping Act, 258 
purchaser, of, for purchase money prematurely paid, 250 
subrogation, when third party entitled to claim, to, 250 
real owner encourages another spend money, where, 247, 248, 249 
repairs by tenant-in-common, for, 241-243 
retaining, what is, 230 
right, if real, 154-155 
rights of distress or seizure, 163 
Sale fo Goods Act, 1930, under, 258 
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LIEN(S) — Contd. 
salvage, 235, 236-246, 259 — see also SALVAGE LIEN 
application, and its, 241-243 
Merchant Shipping Act, 1958 under, 259 
priority of, 465—see also PRIORITY 
security 
as, 228 
link-up, 229 
nature of, in, 158 
seed, for price of, 256 
service, 260 
shares and dividends, on, 258 
solicitor on property recovered, of, 242, 252, 467 
special, what is, 256 
Specific Relief Act, 1963, s.13(1)(d), under, 260 
statutory 
modern, 256 
charging, 259 
eguitable, 258 
possessory, 256 
privileged, 258 
salvage, 259 
service, 260 
toll, 259 
what is, 230 
tacit, what is, 253 
tenant for life for renewed lease, of, 242 
tenant-in-common, of 
improvement, for, 242-243 
repairs, for, 242-243 
toll under Railways Act, 1890 .. 259 
Transfer of Property Act 
s. 55(4)(b), under, 259 
s. 55(6)(b), under, 259 
trustee for money spent in preserving trust property, of, 242, 467 
valid, what is, 230-231 
vendor, unpaid, of, 247 
abandonment of, 248 — see also waiver 
extends to money advanced to purchaser for improvements, whether, 250 
third parties allowed benefit of, whether, 250 
waived how, 231 
what is, 155, 227, 233-234 
widow, of 
Hindu, on estate left by husband for maintenance, 255 
Mahomedan, for dower, 254 
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LIMITATION—see also LIMITATION ACT, 1963 
Act, 1963—see LIMITATION ACT, 1963 
contribution suit, for, 624 
creditor over pledge, right of, unaffected by, 788 
liability in mortgage if extinguished by, 539 
period of 
governing suits relating to mortgage/charge, 861 
mortgage debt wiped out by operation of law, where, 867 
mortgagee claiming adverse possession, when, 876 
pending suits, provisions as to, 862, 863 
provision for suits for which prescribed period is shorter than, 861 
Suit for 
contribution, 872 
enforcing payment of money by mortgagee by deposit of title-deeds, 875 
foreclosure possession, 868 
on simple mortgage, 868 
puisne mortgagee, by, 873 
commencement of, 864 
redemption for, 864 
starting point of, 866 
sale, 871 
to enforce 
payment of money secured by charge, 876 
payment of money barred, when, 868 
personal covenant, 868 
to recover possession transferred by trustee, 877 
under sec. 68(a) .. 872 
terminus a quo where 1963 Act curtails, 862 
receiver, paid payment by, if saves, 381 
redemption, in suit for, 278-279 
remedy of mortgagee if barred by, 539 
zuripeshgee lease 
mortgagee under, not allowed to plead, about unpaid rent when accounts 
taken, 720-721 
reserving annual rent, rent if barred by, 721 


_ LIMITATION ACT, 1963—see also LIMITATION 
Art.62 
suit to enforce payment of money when barred by, 868 
charge, period within which, may be enforced under, 623-624 
curtails period of limitation under, where, 862 


LIMITED OWNER(S) 
Capacity to mortgge by, 211-213 
lien of, 243 
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LIVING PERSON 
meaning of, 46 


LOAN 
charge need not necessarily secures, 137 
mortgage secures payment of, 137 
personal liability, prima facie if involves, 348 


LOCAL MORTGAGE—see customary MORTGAGE 


LOSS—see also DESTRUCTION OF SECURITY 
default, by, 443— see also Loss BY DEFAULT 


LOSS BY DEFAULT 
mortgagee, of, 442 


LUNATICS 
capacity of giving securities, 207 
powers of committee of, 210 


MACHINERIES 
attached to earth 


mortgagor in possession cannot sell, 349 


MAHOMEDAN LAW 
credit in, 254 
guardian under, power of, 210 
mortgage, of, 38 
in India, 38 
pledge and debt in, 41 
pledge, relation of, with debt in, 41 
pledgee, liability of, in, 40 
pledgor, rights of, in, 39 
rule of 
affects under sec. 2 of T.P. Act, 1882, if, 45 


MAINTENANCE 
Hindu widow, of, how far charge, 255 


MANAGING MEMBER 
Hindu family, of, power of, to mortgage, 219 


MARITIME LIEN, 253—see also LEN 


MARITIME SALVAGE 
land salvage and, distinction between, 237-238 
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MANAGERS OF RELIGIOUS ENDOWMENTS 
mortgage, to capacity of, 219 


MARK 
signature includes, 167 


MARSHALLING 
amendment of 1929 
effect of, 590 
Report of the Special Committee, 1927.. 583 
apportionment v, 588 
bona fide purchaser for value, right of, 604 
both funds must be on equal footing for, 592 
‘but not so as to prejudice the rights of any person who has for consideration 
acquired an interest in any of the properties’, effect of the words in s. 81.. 607 
conditions for application of, 606 
contract to the contrary, application of doctrine if may be excluded by, 608 
contribution 
and, 893 
another form of, if, 619-620 
enacted in s. 82, right of, is an exception to rule of, 628 
right of, controlled by right of, 628 
v, 621 
contribution in, 608 
cannot be claimed, when, 610 
contract to the contrary, 614 
corollary of doctrine, single creditors right of subrogation, 597-598 
creditor, cannot affect rights of, 590-592, 596 
creditor to proceed first against security, mortgagor cannot ordinarily require, 
599 
decree for sale, how applied were, 597, 601-602 
different debts secured on funds belonging to common debtor, principle on, 
applicable where, 598 
doctrine of, 590-591, 598 
applies when, 586 
effect of, 592 
English law of, formulated by Dart, 604 
enforced, how, 590 
grantees claiming, under mortgagor, 599 
grantee for value from mortgagor may claim, 599-601 
grantee for value to claim, right of, if recognised in India, 601 
inapplicable where operating to prejudice incumbrancer where there are 
subsequent charges on both funds, 592 
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MARSHALLING — Contd 


inapplicable where rights of persons entitled to double fund is trenched unfarily, 
592 
judgment creditor, mere none at instance of, 601 
lessee if has right of, 608 
manager of joint Hindu family, when has on right of, 599 
mortgagee, right of, not exercisable against another, 588 
debt apportioned according to value of two properties, 589 
mortgagee, right of, to primary fund not affected by reason of mortgagor's 
personal covenant, 591 
mortgagee with notice if not entitled to benefit of the rule, 594 
mortgagor cannot compel creditor to resort to security first, 599 
moveables, if applies to hypothecation of, 608 
notice of prior charge, effect of, 593-596 
notice under s. 81, question of, 594 
observations on English system of conveyancing, 600 
one common debtor, there must be, 598 
owner of encumbered property, enforceable against, 593 
particular instances of, 599 
person getting part of estate in exchange may enforce, 625 
pleadings, question not raised in, allowed in England through, 606 
principle of, 586 
sic utere tuo ut alienum non laedas, based on maxim, 586 
when applies, 598 
prior mortgagee of one estate cannot enforce, against second mortgagee of two 
estates, 590 
prior mortgagee’s right to take money first realised, 592 
prior security is rateably distributed on both funds, where, 592 
puisne mortgagee cannot prevent prior from taking first money realised from any 
security, 592 
puisne mortgagee taking security expressly subject to prior mortgages, none 
in favour of, 597 
purchaser at execution sale cannot enforce against mortgagee, 603 
purchaser of one of two mortgaged estates, rights of, 600 
purchaser's right, s.56 as to, 587, 600, 602, 603 
rateable distribution of prior security, where subseguent charges on both funds, 
592 
right of, time of, 587 
rights of parties how worked out by decree for sale, 597 
rule of inverse order 
America, followed in, 605 
Calcutta High Court refused to follow, 606 
correctness of doctrine guestioned by Story, 605 
discussion on doctrine, 605 
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MARSHALLING — Conta. 
rule of inverse order — contd. 
equitable, not, 605-606 
where two or more purchasers, 604 
s.18, critique of, 606 
second mortgagee cannot enforce, when first mortgagee forecloses, 595-596, 
601 
securities, 893 
single creditor 
case of, 596 
redeeming, on, steps into place of latter, 596 
right of, when double creditor obtains satisfaction out of fund secured to 
former, 597 
unable to call in doctrine of, can protect himself by redemption, 596 
subrogation, and, closely related to one another, 598 
subsequent incumbrancer, by enforceable against 
mortgagor, 588 
prior incumbrancer, 588 
subsequent mortgagee, s. 81 with right of, 587 
successive purchasers, rights of, 604 
surety, in favour of, 598 
surplus proceeds in hands of double creditor how applied, 597-598 
third parties, cannot affect rights of, 590-592, 596 
transferees of different items of mortgaged properties if has right of, between, 
585 
unsecured creditors 
against as, effect of, 594 
volunteers 
enforceable against, 593 
right of, to claim, 600-601 


MAXIMS—see also WORDS AND PHRASES 
value of, 473 


MEMORANDUM—see also EVIDENCE, EQUITABLE MORTGAGE, MORTGAGE BY DEPOSIT OF TITLE DEEDS 
accompanying equitable mortgage does not embody contract, 183 

mere record of certain facts, is, 183 
agreement, as containing, legality, 180 
meaning of, under Registration Act, 180 
merely evidence of deposit and not of contract in equitable mortgage, 183 
nature of security determined by the terms of, in equitable mortgage, 180 
oral evidence, admissibility of, in case of inadmissibility of, 180 
Registration Act, if an instrument within meaning of, 180 
registration of, not necessary if it does not embody contract, 182 
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MEMORANDUM— Contd. 
what is, 180 
without deposit 
English law, 119 


MERCHANT SHIPPING ACT, 1958 
liens under, 259 
privileged lien, 258 
salvage lien, 259 


MERGER 
contrary intention either express or implied, none where, 755 
English settled estates, in, 765-769 
eguitable mortgage when followed by formal, 188-190, 754 
extinction of securities, by, 754-756 
intention, depends on,rule tht guestion of, 764 
judgment recovered on debt does not extinguish security, 755 
less estate in greater estate, of, 754 
lower in higher security, of, 754 
lower security received, where higher security ineffectual, 755 
payment of charge contemporaneous with purchase of redemption, where, 777 
prevention of, 756 
remedy must be co-extensive with earlier security, 755 
rule of, 756 
s. 101, provisions of, 774 
' subsequent encumbrance, rule of, 778 

union of estates, old law, 773 
security and estate meet in same person, where, operation of, 758 
security in contract with ownership, possible only when, 768 
tests on, 772 
Toumlin v Steere 

India, no authority in, 763 

observations on, 758-764 

rule in, 758-764 


MESNE PROFIT(S) 
receipt does not mean, 642 


MINES AND MINERALS—see also COLLERY, MINES AND QUARRIES 
passes on mortgage, if, 395 


MINES AND QUARRIES—see also COLLIERY. MINES AND MINERALS 
accounting mode where mortgage opens new, 682 
large outlay in, mortgagee not bound to make, 682 
liability of mortgagee in possession of, 681 
open new, mortgagee if can, 681 


G : M— 61 
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MINOR 
capacity of 
mortgage, to, 207 
securities, giving, 207 
charge, effect of, used money to buy chattels, 209 
dishonest, if personally liable, 208-209 
security, enforcement of, 208 
fraudulent representation of age by, 209 
mortgage if can be enforced, 208-209 
ratification after attaining 21 years of age, 209 
guardian of, power of, 210, 737 
immovable property includes land held by, 210 
improvement of property by, if charge, realisation of money if permissible, 209 
mortgage 
executed by, effect, 209 
may take, 220 
property, of, by guardian—see GUARDIAN 
mortgagee in possession, as immovable property includes land held by, 210 
personal liability of, to repay, 207, 210 
ratification by, of voidable contract, 209-211 
ratification need not be express, 209-211 
Sale extinguishing father’s right of redemption, if son can redeem, 368 


MISDESCRIPTION 
extrinsic evidence admissible for, 198 
mortgaged premises, of, if can be rectified at the instance of 
mortgagee, 196 
mortgagor, 196 
stanger, 196 
rectification of, in deed, 196 


MISFEASANCE 
by mortgagee, 434 


MISREPRESENTATION 
priority lost by, 479—see also priory 


release of security not operative if obtained by, 738 
what is, 479 


MITAKSHARA 
evidence, 32 
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MITAKSHARA FAMILY 


mortgage by father for present advance would bind sons of, whether, 219 
sons necessary parties in mortgage suit of ancestral property, whether, 807 
undivided member of, right of, to mortgage his share for personal debts, 219 


MONEY-DECREE 


what is, 68 


MORTGAGE 


administrators, capacity of, to, 215 
Hindu law, 216 
Mahomedan law, 217 
agent, capacity of, to, 213, 214 
agreement, if created by, 71 
agreement to, if recognised, 90 
analysis of, 61 
assignment of mortgage debt, 63 
debt and security, 63 
right created in land, 61 
sale and foreclosure, 62 
and pledge 
points of difference between, 47 
anomalous, 895 
rights and liabilities of parties to, 895 — see also ANOMALOUS MORTGAGE 
attaches to 
partition, land allotted to mortgagor on, when, 405—see also PARTITION 
attestation of, deed—see ATTESTATION. WITNESS(ES) 
bona fide purchaser for value, may be enforced against, 135 
breaking up of, when portion of property becomes vested in, 321, 326 
building used for trade or business, of, if include trade or business, 395 
by lease for a term, 56 
capacity to make, 207— see also AGENT, INSOLVENT, LUNATIC MINOR 
capcitiy to take, 220—see also AGENT, INSOLVENT, LUNATIC, MINOR 
charge and, distinction, 70, 134, 136, 137, 176 
charge, every, if, 71 
charge, if includes, 71 
charge if wider than, 71 
charge or, 201 
charge v, 135 
charge when has precedence over existing, 136 
classification of, 20, 64 
advanced Roman jurisprudence, in, 20 
exhaustive if, 65 
companies, joint stock, capacity of, to, 215 
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MORTGAGE — Contd. 


conditional sale, by, 882 
consideration of, 223 
kinds of, 224 
meaning of, 223 
construction, in doubtful cases court leans to, in favour of right of redemption, 
85-86 
contingent liability, if can be created for discharge of, 176 
contract creating personal obligation, is, 61 
contract of, when court may specifically enforce, 61 
conveyance, is, 61-62 
corporation, capacity of, to, 215 
creates interest in property defeasible, 54 
creation of 
act of parties, by, 137 
ambiguous words, by, how construed, 166 
attestation, effect of want of, in, 166, 167 
bare covenant not to alienate does not constitute, 164 
deed of, particulars to be contained in, 196 
deposit of title deeds, by, 179—see also EQUITABLE MORTGAGE. MORTGAGE BY DEPOSIT 
OF TITLE DEEDS 
description of property must be sufficient in, 197-201 
future advance, for securing, 197—see also FUTURE ADVANCES 
intention, by, must be clearly expressed, 164, 176 
operation of law, by, if permissible, 137 
particular form not necessary for, 162 
registration, by, when necessary, 166 
Signature of mortgagor, by, necessary, 167 
dead pledge means, 55 
debentures—see DEBENTURE(S). MORTGAGE DEBENTURE(S) 
debt 
assignment of, 63 
discharge of, by production of original mortgage deed by mortgagor, 745 
with security of land is, 107 
deed —see DEED, MORTGAGE DEED 
definition of, 19, 46 
deposit of title deed(s), by, 895—see also EQUITABLE MORTGAGE, MORTGAGE BY DEPOSIT OF 
TITLE DEEDS - 
deprivation of the word according to Coke on Littleton, 24 
discharge of—see DISCHARGE OF MORTGAGE, EXTINCTION OF SECURITIES 
documents for sale and resale, if be a, 93 
effected, how, 166 
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MORTGAGE — Conta. 
English, 23—see also ENGLISH MORTGAGE 
doctrine of forfeiture in, 25 
early history of, 23 
early notion, 23 
kinds of, 24 
modern, 24 
Roman, and compared, 59 
two kinds of, 24 
equitable, what is, 56, 58 
essence of contract in, time of repayment if, 78 
essentials, 163 
intention, of expression, 164 
evidence, admissibility of, of acts and conduct to show apparent sale is, 192 
execution of, non, if can be enforced as charge, 167-168 
executors, Capacity of, to, 215 
Hindu law, 216 
Mahomedan law, 217 
farm, of, and mortgagor permited to retain possession 
crops, mortgagor if entitled to take, 352 
mortagor if can carry on his farm and license to do so if implied, 352 
wood for fuel, mortgagor if entitled to take, 352 
fixtures, of; 206—see FIXTURES, MOVEABLE PROPERTY 
forms of, 55, 57 
equitable, 56, 57 
legal, 57 
future advances, to secure, 197 
deed if to show on its face, 197 
parol evidence, admissibility, of, 197 
future crops, of — see FUTURE CROPS 
future moveable property, of, 206 
apt words, if can be made by, 206 
future property, of, 202 — see also FUTURE PROPERTY 
general, validity of, 197 
Glanville's, in, two kinds of, 24 
Hindu law, in, priority of, 37 
Hindu law of, 29 
present position, 45 
hypotheca if meant for satisfaction of, debt, 421 
immovables, of, 19 
in India, 59 
incidence of, debt, 533-629 
Bengal, U.P. and C.P., 60 
Bombay and Madras, 60 
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MORTGAGE — Contd. 
indivisibility of, security, 318—see also INDIVISIBILITY OF MORTGAGE, REDEMTPION, PARTIAL 
REDEMPTION 
indivisible if, 37 
infant, if can take, 220 
instrument of, effected, how, 166 
integrity of, broken, when a mortgagee purchases a share, 327-328 
intention of, or charge to be gathered from document, 71 
interest in property is transferred, 136 
irredeemable, if can be made, 280, 281 
joint stock companies, capacity of, to, 215 
kinds of, 165 
land 
creates interest in, 61 
registered, of, 58 
depositing land certificate with mortgage, by way of, 58 
how can be created, 58-59 
how can be created, 58 
law of, 19 
lease and, distinction between, 159 
lease and, merger of, if possible, 333 
lease for a term, by, what is, 56 
lease or, determination of, 162 
lien and, distinction, 162 
lien if different from, 229 
lien v, 162 
limited owners, by— see LIMITED OWNER(S) 
limited time, must necessarily for, 137 
local —see customary MORTGAGES 
Mahomedan law of, 29, 38 
in India, 38 
pledge and debt in, 41 
pledgee's liability, 40 
rights, 39 
* pledgor's rights, 39 
present position, 45 
present position of, 45 
managers of religious endowments, capacity of, to, 219 
meaning of, 19, 46, 54, 64, 159, 881 
mercantile agent, capacity of, to, 214 
mere agreement to create charge if, 71 
merger of lease and, 779-784 
mines and minerals if passes on, 395 
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minor, executed by, effect, 208 
misdescription of property if raises controversy, 198 
modern English, what is, 24 
modern law of, 28 
money, what is, 657 
money due on, 893 
power to deposit in court, 893 
mortgage of, is sub-mortgage, 147 
moveable property, of, 205 —see also FIXTURE(S), MOVEABLE PROPERTY 
future, 206 
apt words, if can be made by, 206 
parol, if valid, 205 
s. 58 if applies to, 146 
validity of, 146 
name given by parties if determines nature of, 222 
notice, if, can be enforced against transferee without, 137 
Oral—see also AGREEMENT. EVIDENCE. EQUITABLE MORTGAGE. ORAL MORTGAGE 
moveable property, of, if valid, 205 
validity of, 182-183 
owners of several estates, capacity of, to, 218-219 
partner, capacity of, to, 214 
dissolution, after, 214 
pawn, and, distinction between, 155 
payment, position before and after date of, of, 287 
pledge and distinction between, 47, 155 
pledge of chattels, of land differs from, 311 
pledge of goods and, of land, distinction between, 420-421 
pledge of moveables and, of land, difference between, 353 
pledge v, 141-144 
power-of-attorney to, against, if can borrow money, 213 
power tO—see also AGENT, INSOLVENT, LUNATIC, MINOR 
administrator, by, 215 
agents, by, 213 
corporation, by, 215 
co-sharer under Mitakshara of his share, by, 219 
executor, by, 215 
how construed, 212 
insolvents, by, 220 
joint stock companies, by, 215 
manager of Hindu religious endowment, by, 219 
Mitakshara father, by, 219 
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MORTGAGE — Conta. 
power to — contd. 
mutwallee of Mahomedan endowment, by, 219 
partner, by, 214 
persons under disability 
guardians of, if has, 210 
has no, 207-208 
power to lease held to include, for a term of years, 212 
power to sell, not generally implied from, 212 
take, 220 
quasi public corportion has no, 215 
railway Companies have no, 215 
strictly construed, generally, 212 
trustee of Hindu religious endowment, by, 219 
prior 
effect of registration of, 463 
priorities of, 37, 447-532—see PRIORITY(IES) 
tests of, 449 
promise by debtor to repay loan, is, 61 
property if specific, 71 
property not in existence, of, 202-206 
puisne—see PUISNE MORTGAGE 
purchase of prior, by trustee in bankruptcy, 409 
ranking of, 157 
exceptions to, 158 
historical background, 156-157 
ratifiction, of, by minor, 209 
redeemable, if always, 270-271 
redeemed, can be, 137 
registered land, of, 58 
by way of depositing the land certificate with the mortgagor, 58 
by way of registered charge, 58 
registration necessary for transfer of, 63-64 
right created in land, 61 
Roman and English, compared, 58-59 
sale 
and, difference, 91, 211 
and not, when, 113 
condition for reconveyance in deed of, if, 76, 78 
intention, depends on, 76 
document, gathered from, 76 
or 
inadeguacy of English tests, 83 
Muslim test, 85 
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sale — contd. 
or — contd. 
tests to decide, 82, 225 
construction, 85 
intention is true, 82 
Mahomedan, 85 
practically, is, 212 
with clause for repurchase and, difference between, 76 
second 
sub-mortgage and, 37 
secures payment of 
debt, 137 
loan, 137 
security for 
peformance of obligation, if, 286 
repayment of debt, if, 286 
security, nature of, in, 158-159 
simple 
suit on, 868 
simultaneous, priority of, how determined, 454— see also PRIORITY(IES) 
splitting up of, when, 327 
statutory law of, 46 
stipulation that debt may be recovered from whole property of debtor, 198-202 
stock-in-trade, of, 206 
Sub—see SUB-MORTGAGE 
subject-matter of, how ascertained where no precise description, 197 
subjects of, 19, 197——see also SUBJECT OF MORTGAGE 
public undertakings, how far may be, 379 
which are, 197 
sub-mortgage and second, in Hindu law, 37 
successive, 448 
suits relating to 
periods of limitation governing, 861 
test of what is, 158-159 
title, attaches to 
renewed, when, 400, 404 
substituted, when, 400, 404 
to secure uncertain amount when maximum is expressed, 892 
transfer of 
historical background, 158 
interest as requisite of, 147 
property, if, 339 
trustee, by, 211-213 
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MORTGAGE — Contd. 
trustees of religious endowments, to capacity of, 219 
ultra vires but valid by estoppel 
when leases granted by mortgagor, 647-648 
unregistered, 225 
usufructuary—see USUFRUCTUARY MORTGAGE 
validity of unregistered instrument, 182-183 
what is, 19 
what passes under, 395 
party in whom interest vested in different character, by, 217 
when payment and Satisfaction of, 716-717 
who can take, 220 
will 
direction of, and creation of, 212-213 
trust with power to sell under, if authorises, 211, 212 


MORTGAGE BY CONDITIONAL SALE—see also MORTGAGE. SALE 

absence of provision for interest indicates what, 93 

bona fide sale, and distinction between, 92 

bye-bill-wufa different from, 76 

characteristics of, 74 

conditional sale, what is, 74 

conditional sale when converted into absolute sale, 191 

conditions under sec.37A, Bengal Money Lenders Act, 1940 to be fulfilled for, 
94 

conveys estate absolutely to lender, if, 191 

deed purporting to effect sale when, 76 

default of payment, effect of, 73 

definition of, in Transfer of Property Act, 76 

distinguishing features of, case law, 80 

document comes within definition of s. 58(c), presumption for sale or mortgage, 
93-94 

English mortgage and, distinction between, 76-82, 116 

English mortgage v, 116 

essence of contract if time of repayment in, 81-82 

essentials, 72 

forfeiture clause in, if can be enforced according to its literal tenor, 82 

former law of, 60 

gahan lahan mortgage differs from, 60, 76 

intention of parties, effect of, in, 85 

mortgage or sale—see under sale or mortgage 

mortgagee in, may reserve right to sue debtor personally, 88 

mortgagor not personally liable in, 87 
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ostensible sale, 73 
deed and agreement for reconveyance, two separate deeds, if, 93-94 
default of payment, effect, 73 
meaning of, 73 
parol evidence if can be received in, 192, 195 
paroi evidence v acts and conduct, 192-195 
personal liability 
includes, if, 73 
ingredients in, if essential, 113 
mortgagor, of, 83 
possession to mortgagee, 409-410 
principles of, 193 
remedy of mortgagee in, 77, 86 
sale, and 
distinction between, 76 
basic principles of, 97-98 
sale and not mortgage, when, 112 
sale or mortgage 
construction test, most favourable, 86-87 
English tests, inadeguacy of, 83-91 
long period, stipulation of, efiect, 85-86 
Muslim test, 85 
oral evidence when can be let in for test, 94 
personal liability test, 87-88 
short period, stipulation of, effect, 85 
statutory test, 88-90 
tests 
decide, to, 82-94 
document comes within definition of s. 58(c), presumption for, 93-94 
recent judicial trends, for, 91 
summing up of, 91 
sale when not a, 73 
sale with a clause for repurchase, and, difference between, 76 
conditions under sec. 37A of Bengal Money Lenders Act, 1940 to be fulfilled 
for, 94 
distinguishing features of, 76, 80, 81 
test to decide sale or mortgage, 82 
English, inadeguacy of, 83 
favourable construction, 85 
Muslim, 85 
personal liability, 87 
statutory, 88 
summary of, 90 





972 Law of Mortgage 


MORTGAGE — Conto. 
sale with condition for re-transfer if mortgage, 91 
security 
absolute property, if becomes, of mortgage with default of payment, 73 
transferred in, when, 117 
transaction will be regarded as, when, 77 
not be regarded as, when, 72, 79 


MORTGAGE BY DEPOSIT OF TITLE DEEDS—see also EOUITABLE MORTGAGE, TITLE DEEDS 
advance for additional amount, documents if can be treated as security for, 125 
complete when, 461 
deposits 

actual, may be, 125 
constructive 
effect of, 123 
may be, 125 
land, deed relates to, extends both to land and structure, 123 
mere, effect of, 123 
documents of title, which documents constitute, 124-125 
England 
law in, 117 
statutory changes in, 121 
equitable mortgage and, difference between, 122 
equitable mortgage if means, 180 
essence of transaction in, 461 
exception to, 124 
‘intent to create security thereon’, effect of, 126 
property lying outside notified: towns, mortgage if can be created in notified 
towns, 125 
proviso to s. 48 of Registration Act, 1908, effect of, 122, 124 
registration necessary 
when, 126 
not, 126 
requisites, 123 
specified towns 
list of names of, 123-124 
must be in, 123 
subsequently executed and registered deed, effect against, 122, 124 
subsequent purchaser, plea of 
good faith, acted in, 124 
reasonable care by, 124 
transfer of interest in property if takes place, 123 
writing if necessary, 226 
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MORTGAGE DEBENTURE(S)—see also DEBENTURES, PRIORITY 
what are, 138, 344 


MORTGAGE DEBT —see also DEBT 
assignment of, 63 
contribution to, 893 
incidence of, 533-629 
personal liability on mortgagor to discharge, if imposes, 348 
wiped out by operation of law, when, 867 


MORTGAGE DEEDS 
construction of, 222 
intention of parties, 222 
covenant to pay if to be specified in, 148 
debt becoming due, stipulation of, in legality, 149 
discharge of mortgage debt by production of original, by mortgagor, proof of, 
745 
future advances, mortgage to secure, if to show on its face, 148-149 
meaning of, 881 
particulars of, 196 
literal exactness if required, 196 
particulars to be specified in, which, 196 
parties to, must be same, 544 
reasonable certainty, must show, 197 
why, 197 
security, subject of, would be specified in, 197 
specific description of property if necessary to be specified in, 202 
time for payment or performance should be specified in, 196 
what is, 46 


MORTGAGE MONEY 
definition not exhaustive, 224 
meaning of, 75, 224, 881 
mortgagor, by, in suit for redemption, 706 
right to sue for, 887 
what is, 46 


MORTGAGE PROPERTY 
accession to, 884, 890 
acquired in virtue of transferred ownership, 884 
description of, sufficient, if necessary, 197 
improvements of, 884 
portion of, redemption of, 883 
proceeding of sale of 
co-mortgagee if can sell or institute, 577 
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MORTGAGE PROPERTY — Conta. 


receipts from, application of, 437 
transfer of, to third party, obligation of, 437 


MORTGAGEE—see also MORTGAGEE IN POSSESSION 


accessions to mortgaged property, to, right of, 396, 397, 403—see also accessions 
TO MORTGAGED PROPERTY 
accounting between mortgagor and—see ACCOUNT(S), ACCOUNTING 
action, if can maintain, for value of any property which may be severed from 
mortgaged property, 415 
acts of mortgagor binding on, what, 344, 413 
adverse judgment against mortgagor does not bind, 413 
agent of, mortgagee in possession may be treated as, 344 
agreement to pay enhanced rate when binding on, 344 
aliter where mortgagee evicted by title paramount, 417 
anything in excess of injury, cannot recover, 415 
bailiff without remuneration of mortgagor, becomes, in taking possession, 670 
balance of proceeds of mortgaged property to satisfy other debts due to him, 
to apply, right of, 475 
bound to bring one suit on several mortgages, when, 887 
can acquire absolute ownership of property by foreclosure, if, 72 
caveat, to enter, right, on ground of forgery of will, 415 
charge by, for management of his estate, English law, 641-642 
claiming adverse possession, when, 896 
costs of, added to mortgage debt unless guilty of misconduct, 801 
curtailment of power of, 694 
damages for 
trespass, when can claim, 415-416 
waste, when can claim, 415-416 
decree, to, right of, for balance of mortgage money, 827 
default by, loss occasioned by, 892 
duties of, to third parties, 438 
estoppel between mortgagor and, 524-532, 643-656—see also ESTOPPEL 
exchange by mortgagor, not bound by, 406 
fixtures, to, right of, 397—see also FIxTURE(S) 
foreciosure right of, 359—see also FORECLOSURE 
fraudulent conduct of mortgagor cannot defeat interest of, 401, 415 
goodwill, to, right of,396—see also GOODWILL, GOODWILL OF BUSINESS _ 
in possession 
liabilities of, 891 
rights of, 890 
in possession beyond mortgage period 
= creation of lease by, 430 


= judicial opinions, 430-432 
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MORTGAGEE — Contd. 
interest of 
effect of purchaser’s knowledge that vendor had, 877 
interest which will enure beyond termination of interest as mortgagee, if can 
create, 427 
joint——see JOINT MORTGAGEE(S) 
lease, cannot alter terms of subssisting,413 —see also LEASE, RENEWAL OF LEASE 
lease, new, cannot make, 413 
leaseholds, of, cannot be used as assignee on covenants, 416 
liabilities of, 423-466, 669 — see also MORTGAGEE IN POSSESSION, LIABILITIES, POSSESSION 
scope of, 424-425 
loss by default of, 442 
making improvements even after depositing of mortgage money by mortgagor 
in suit for redemption, 706 
maximum to be specified by, 478 
may alienate his property in part or wholly, when, 68 
meaning of, 881 
mesne, rights of, 895 
misfeasance committed by, 434 
mortgage attaches to 
renewed title, when, right of, 401 
substituted title, when, right of, 401 
moveable property, to right of, 418-423—see also MOVEABLE PROPERTY 
necessary party 
accounts, in suits involving, 408 
action relating to mortgaged property, to, 408 
not, if his interest not sought to be affected, 408, 412-413 
not entitled to act in a manner detrimental to mortgagor's interest, 684 
obligations between mortgagor and, are mutual, 311 
obligations of, to give back property arises when, 311 
owner, as, 412 
Roman law, under, 413 
owner, may exercise rights of, when, 412 
part of mortgaged estate released by, effect of, 438—see also RELEASE OF SECURITY 
partition, not bound by, 405-406—see also PARTITION 
partition, to claim, right of, 412—see also PARTITION 
personal trouble, charge for, not entitled to, 670-671 
possession—see also POSSESSION 
emblements on entering into, entitled to, 350 
iN—see MORTGAGEE IN POSSESSION 
liable to pay rent when in, 417 
mortgagor into, to put, on payment, 820 
right of, 305—see also MORTGAGEE IN POSSESSION, POSSESSION 
when to enter into, 409-410, 672-673 
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MORTGAGEE — Contd. 
power of 
sale, when valid, 887 
preservation from destruction, if may spend money on hypotheca for, 421 
principal money and interest from mortgaged property, if can recover, 421 
prior—see also PRIOR MORTGAGEE 
postponement of, 892 
with notice aswerable for proceeds paid to wrong person, 441 
professional service, charge for, not entitled to, 670 
puisne—see also PUISNE MORTGAGEE 
mortgagee, cannot affect rights of, 442 
puisne and subsequent, distinction between, 651 
purchase by 
execution sale which leave of court, at, 826 
sale held free from incumbrances when not in possession, at, effect of, 417 
receiver, appointment of, by, 673—see also RECEIVER 
reconvey on payment, to, obligation of, 327, 438-439, 820 
remedies of—see also REMEDIES OF MORTGAGEE 
render security insufficient, for acts likely to, 350, 415 
remedy for,72 
renewal of lease —see also LEASE 
expenditure by, when allowed for, 400—see also ACCOUNT(S), ACCOUNTING 
IMPROVEMENT(S), LEASE, RENEWAL OF LEASE, REPAIR(S), MORTGAGEE IN POSSESSION 
impossible, when mortgagor renders, by purchasing reversion, 401—see 
alSO LEASE, RENEWAL OF LEASE 
priority of mortgagee for, 402—see also LEASE, RENEWAL OF LEASE 
renewed lease, to, right of, obtained by mortgagor, 401—see also Lease. RENEWAL 
OF LEASE 
rent, liable to pay 
name entered as tenant in landlord's book, when, 416-417 
possession, when in, 416-417 
rights and liabilities of, 886 
to foreclose or sale, 886 
rights of, 356-425 
if can be transferred by way of mortgage, 147 
illustration of, 409 
independent existence, if has, 158 
is itself a right in rem, 147 
mortgaged property sold, when, 69 
reimbursement, to, 421 
sale, 359—see also SALE RIGHT OF SALE 
to have mortgaged property sold, when, 69. 
sale right of, 365—see also sate 
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MORTGAGEE — Conta. 
specific performance of contract, to sue for, right of, with mortgagor, 408 
sub-mortgagee and, whose position is higher, 147 
sub-mortgage, if can sue after executing, 147 
subsequent acts of mortgagor, not bound by, 413 
substituted security, to, right of, 405 
tenancy, cannot alter terms of subsisting, 413—see also LANDLORD. LEASE, RENEWAL OF 
LEASE. TENANCY, TENANT, RENT 
tenant, and 
position of, 648-649 
tenant of, after redemption, position of, 709-710 
third person, cannot affect rights of, by subsequent arrangement, 437 
third persons, to, duty of, 437 
title deeds, when entitled custody of, 416-417 
to enforce payment of money by, 875 
deposit of title-deeds by, 875 
transfer by 
case of, 877 
trustee for mortgagor, if, 343, 417 
waste 
damages for, when can claim, 415-416 
enjoin, not bound to, 415-416 
when can sever interest, 376 
who 
is, 46 
may be, 220 


MORTGAGEE IN POSSESSION—see also ACCOUNT(S), ACCOUNTING, MORTGAGEE. POSSESSION 
account, liability of, to, 630-724—see also ACCOUNT(S). ACCOUNTING 
arises, when, 674-678 
assignment, after, 680 
actual possession, may be in, 334 
agent—see also AGENT 
liability of, for gross negligence of, 685 
may be treated as, 344 
attornment clause, when mortgagor in possession under, position of, 676 
bailiff without remuneration, as mortgagor's, 670 
cutting down trees, liable for, 681 
damage by tenant properly let into possession, not liable for, 682 
due management by, meaning of, 697-698 
duties of, under s. 76 are between 
mortgagor and himself, 424 
third parties and himself, if not, 424 


G : M— 62 
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MORTGAGEE IN POSSESSION — Contd. 


expenditure by — see ACCOUNT(S), ACCOUNTING, ALLOWANCE(S). COST(S), IMPROVEMENT(' 
REPAIR(S) 
final decree is passed, until, if has liability imposed by s. 76 .. 425 
forfeiture of leasehold, liable for, 680 
Government revenue, if bound to pay, 433 
improvements by, allowance for, 701-710— see also ACCOUNT(S), ACCOUNTING, COST(S) 
IMPROVEMENT(S), REPAIR(S) 
interest of, may be transferred to third person without assent of mortgagor, 679 
lease — see LEASE 
liabilities of 
account, to, 630-724—see also ACCOUNT(S). ACCOUNTING 
nature of, 680-687 
rents and profits, for collection of, 432 
rent of leasehold, for, 416-417 
set forth in ss. 76 & 77 .. 424 
lien for payment, not entitled to, after releasing security, 711 
management, entitled to cost of, 694-710 
mines, to open right of, 681—see also MINES AND MINERALS, MINES AND QUARRIES 
mortgagee originally in possession as tenant continuing after termination of 
tenancy is, 678 
mortgagor and, relation between, not that of landiord and tenant, 721 
personal care, for, allowances to, 670-671—see also ACCOUNT(S), ACCOUNTING. 
ALLOWANCE(S), COST(S) 
plant trees, to, right of, 681 
position of, 670 
possession 
give up, if can, after taking, 675 
growing crops on taking, entitled to, 350 
refusal of, to take, when liable for loss to mortgagor, 675 
taking, only part of mortgaged estate, 675-676 
when may be said to take, 674-675 
professional service, for, allowance to, 670-671—see also ACCOUNT(S), ACCOUNTING, 
ALLOWANCE(S), COST(S) 
prudent management—see also PRUDENT MANAGEMENT 
by, 427 
responsible for, 381 
public charges, to pay, 433—see also GOVERNMENT REVENUE, PUBLIC CHARGES. REVENUE 
pulling down building, liable for, 680 
receiver 
advantage of appointing, by, 673 
appointed, growth of power of, 673 
right of, to appoint, 673 
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MORTGAGEE IN POSSESSION — Conta. 
rent—see also RENT 
pay, to, 433 
arrears of, 434 
leaseholds, of, 690 
rents and profits—see also RENTS AND PROFITS 
endeavours to collect, to use best, 684 
enjoying, amounts to possession, 333 
repalrs—see also REPAIRS 
allowance of, for —see ALLOWANCE, ACCOUNT(S) 
liability of, to make, 691 
s.76, under, duties of, 424, 672, 680 
tenant of, if can continue after redemption, 289 
exception under s. 76(a) .. 289 
timber, to cut down, right of, 681 
trustee, is akin to that of, position of, 334 
trustee of mortgagor, if, 343-344, 417 
unexpected charge imposed on property, unless, if can sue at once, 712 
waste—see also IMPROVEMENTS, REPAIR(S). WASTE, WILFUL DEFAULT . 
involuntary, for, liabilities of, 684 
wilful, for, liabilities of, 381, 681 
wilful default, if liable to account for, 381, 681 


MORTGAGOR—see also MORTGAGOR IN POSSESSION 
accessions, to, right of—see accessions TO MORTGAGED PROPERTY 
accounting between, and mortgagee—see ACCOUNT(S), ACCOUNTING 
auction purchaser if includes, 579 
compel mortgagee to proceed against security first, cannot, 599 
covenant for further assurance, effect of, 525—see also ESTOPPEL 
crops, annual, when entitled to take, 352 
deposit by, effect of, 438 


estoppel between mortgagee and, 524, 554, 643—see also ESTOPPEL 

expenses of mortgages; cannot be compelled to pay, unless he seeks to redeem, 
710-711 

foreclosure, before, ES of, 343 

implied contracts by, 885 

improvement by himself, cannot claim charge for, 404 

in possession, waste by, 886 

interested in part of mortgaged property may redeem whole, 325-326 

joint—see JOINT MORTGAGORS 

lease 


renew, mortgagor not bound to, in absence of covenant, 401 


leases granted by, ultra vires but valid by estoppel, 647 
liabilities of, 343-353 
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MORTGAGOR — Contd. 
meaning of, 881 
money deposited by, right to, 893 
mortgage money by, in suit for redemption, 706 
obligations between, and mortgagee are mutual, 311 
obligations to transfer to third party instead of re-transference to, 883 
overpayments in action for redemption, ought to include claim for, 831 
ownership of, qualified by mortgagee's right, 269 
personal covenants of—see PERSONAL COVENANT(S) 
personal liability of—see also PERSONAL LIABILITY(IES) 
advances by mortgagee for expenditure, for, 693, 711 
costs of mortgagee, for, 837 
no, unless guilty of misconduct, 837 
decree enforcing, if sale proceeds insufficient, 827 
mortgage by conditional sale, in, 76, 83, 87—see also MORTGAGE BY CONDITIONAL 
SALE 
exists when, 87-88 
renewal expenses of mortgagee, for, no, unless agreement, 401—see also 
LEASE, RENEWAL OF LEASE 
renewal of lease, for expenses of, 401 
simple mortgage, in, 70—see also SIMPLE MORTGAGE 
usufructuary mortgage, in, 104—see also USUFRUCTUARY MORTGAGE 
exists when, 104 
pledgor v, 353 
possession in —see MORTGAGE IN POSSESSION 
power of 
sale by, modern law, 28 
to lease, 886 
production of original mortgage deed by, proof of discharge of mortgage debt 
by, 745 
puisne mortgagee, rights of, against, 531—see also PUISNE MORTGAGEE 
purchaser if includes, 579 
reconveyance from mortgagee on payment, may demand, 325-326 
redemption right of, 269—see also REDEMPTION 
rights and liabilities of, 883 
rights of, 266 
rights to 
inspection and production of documents by, 883 
redeem separately or simultaneously, 884 
rights to inspection of documents in mortgagee’s custody, 352 
standing timber, if entitled to remove, 349, 351 
_ subrogated, may claim to be, to mortgagee’s rights, when, 576 
subsequent act of, if binds mortgagee, 413 
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MORTGAGOR — Contd. 

sue mortgagee, can, at once for paying revenue payable by mortgagee, 713 
title, when, can regain, 56 
to redeem, right of, 883 
usufructuary 

right of 

to recover possession, 884 

waste, for, liability of, 348 
who is, 46 
wood for fuel, when entitled to take, 352 


MORTGAGOR IN POSSESSION—see also MORTGAGOR 
account 
rents and profits, for, if liable to, 350 
agent of mortgagee 
if, 344 
treated as, for many purposes, 344 
bind mortgagee 
acts done in accordance with usual course, by, 351 
dealings with landlord, by, 344 
cutting timber by, restrained from, if security insufficient, 351 
deterioration of property, cannot cause, 349 
fixtures, removal of, restrained from, when, 351 
legal possion of, 333, 336 
liabilities of, 343-847 
machineries attached to earth, cannot sell, 349 
rents and profits 
account for, if liable to, 350 
repair, on covenant to, liability of, 350 
sale by, in ordinary course of business if protected, 345 
sale of goods by, when protected, 345 
trustee for mortgagee, not, 334 
waste 
liable for voluntary, when, 350 
restrained from committing, when, 351 
whether compelled to correct permissive, 350 
withholding possession from mortgagee, when wrongfully, liability of, 333-336 
wood for fuel, when entitled to take, 352 


MOVABLES—see also MOVEABLE PROPERTY(IES) 
hypothecated 
sale of, 21 
French Code of, 22 
Indian law of, 21 
Roman law of, 21 
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MOVEABLE PROPERTY(IES)—see also crop(s), FIXTURE(S), FUTURE PROPERTY, HYPOTHECATION 


PLEDGE, PLEOGEE 
accounting in case securities on, 722 
advance of money and delivery of possession if should be contemporaneous, 
205 
bare lien in, how forfeited, 787 
business, mortgagee assuming control of 
liability of, 722 
powers of, 722 
conversion of, 786 
delivery of 
possession within reasonable time of advance if sufficient, 205 
when esential, 205 
delivery to pledgee must be actual or constructive, 205 
every species of, may be subject of pledge, 206 
extinction of mortgage by physical destruction of, 786-787 
fixtures if, 206 
foreclosure of, when, 418 
future crops, pledge of, 204 
future, mortgage of, 206-207 
apt words, if can be made by, 206 
growing crops if, 206 
hypothecation of, 145-146—see also HwPOTHECATION 
Contract Act is silent, 146 
hypothecation without delivery of, if possible, 354 
insolvents, mortgage of, by, 220 
mortgage of 
bona fide purchaser without notice, if operative on, 355 
courts are to decide according to justice, eguity and good conscience, 147 
decided according to justice, eguity and good conscience, 355 
decree if can be passed to enforce, 355 
delivery of possession if necessary, 354-355 
formalities not necessary in, 205 
future—see under mortgage of future 
intervention of court if necessary to sell, by mortgagee in possession if 
mortgagor fail to pay, 355 
mortgagee entitled to right of sale in execution of decree, 147 
mortgagee in possession 
sell with notice to mortgagor for non-payment, if can, without court's 
intervention, 147 
mortgagee without possession 
sell without notice by mortgagor, effect of, 146 
. parol, if valid, 205 
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MOVEABLE PROPERTY(IES) — Contd. 
mortgage of — contd 
particular formality if necessary to create, 354 
pledge of, and, difference between, 353 
s. 58, if apply to, 355 
validity of, 146-147, 354 
void, if, 147 
mortgage of future 
how made, 206-207 
when allowed, 206-207 
mortgagee in possession when can sell, 355 
mortgagee of, if entitled to claim possession, 145 
negotiable instrument, rights of pledgee on, 418 
notice if necessary to sell by mortgagee in possession if mortgagor fails to pay, 
355 
notice, without, mortgagor if can sell, to bona fide transferee, 355 
ownership if passes on 
mortgage of, 354 
pledge of, 354 
partnership, accounts in case of mortgage of, 723 
patent, co-owner of, when mortgagee, if liable to account, 724 
pledge of, 141, 205—see also PLEDGE. PLEDGEE 
actual delivery if essential, 205-206 
mortgage of land, and, difference between, 353, 354, 355 
pledge without possession of, if possible, 354 
pledgee may realise his money by selling, 143 
pledgee of negotiable security has no right to compromise claim less than 
amount due upon it, 723 
possession of, passes on pledge, 354 
priority of mortgage, 523 
receiver if can be appointed to secure, 355 
redemption of mortgage of, after expiry of time, 353 
remedy to secure possession, 355 
right of mortgagee in, 418 
s. 81 if applies to hypothecation of, 608 
securities on, 205, 353-355 
creation of, formalities if necessary for, 144 
formalities if necessary to create, 205 
shares in company, mortgage of 
mortgagee if liable for calls or other payments, 420 
mortgagor if liable for calls or other payments before redemption, 420 
standing timber, if, 206 
stock-in-trade, mortgage of, 206 
subsegeunt mortgagee in possession of crop against prior, charge for expenses 
of, 723 
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MOVEABLE PROPERTY(IES) — Conta. 
subsequent pledge without notice of prior hypothecation if takes precedence 
over previous hypothecation, 354 
tangible 
benefits incidentally arising out of possession of, effect of, 723 
liablity of pledgee, 722-723 
profits actually made out of use of, effect of, 723 
use of, by pledgee, 722, 723 
wilful default, pledgee when charged with, 722 
what is, 205 
wilful default, mortgagee when charged with, 722 


MUWALLEE 
power of, to mortgage, 219 


NAME 
mortgage, given by parties if determines nature of, 222 


NEGLIGENCE—see also FORFEITURE. PRIORITY (IES) 
agent, liability of mortgagee for his, in collecting rents, 685 
deeds, leaving, in the hands of banker of solicitor, if, 488 
gross, what is, 479, 481, 482, 484 
English law and Indian law, 482 
laches may amount to gross, when, 481 
meaning of, 479, 481-484 
mere, will not postpone registered mortgage to prior unregistered, 461 
money, leaving, in the hands of banker or solicitor, if, 488 
mortgagee not chargeable with, for not embarking in doubtful litigation with third 
person, 685 
priority when lost by, 479-481 
what amounts to gross, 407-408, 479-481, 488-489 


NEGOTIABLE INSTRUMENTS 
pledgee of, rights, of, 418 


NIAWA 
Punjab customary mortgage, a form of, 133 


NON-JOINDER—see PARTIES 


NOTICE 
affects the principal with, things necessary for, 515 
assignment of mortgage to mortgagor, of, whether necessary, 308 


= attestation, if amounts to, 516 
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NOTICE — Contd 
binding nature of imputed, limitations for, 546 
bona fide purchaser from person affected with, if bound by, 514-515 
bona fide purchaser without, of prior claim, position of, 514 
charge, if, can be enforced against transferee without, 138 
constructive 
classification of cases giving rise to, 502-503 
contents of deed, of, 502-503 
doctrine of, to be applied with caution in India, 508 
mere want of prudence not sufficient to fix one with, 502 
neglect of usual or recognised means of knowledge affected with, 505 
observations of Wigram VC on, 501 
operation of rule of, instances of, 501-503 
possession in order to affect person with, if must be actual occupation of 
land, 503 
possession of title deeds as, 503 
principles involved in, 513 
registration as, 438, 505 
American law, 507 
Calcutta High Court, view of, 508 
Madras High Court, view of, 507 
registration if, for priority, 497 
registration not amounts to, where, 505 
registration of puisne mortgage if, to prior mortgagee, 507 
specific circumstances calling for enquiry necessary for, 501 
title of land is not in question, question of, if extends to cases where, 503 
what is, 499, 500 
denial of, must be positive, 499 
doctrine of 
application under definition of T.P. Act, 508 
earlier charge, of, incumbrancer having, before payment or execution, effect of, 
499 
foreclosure 
due date of payment, no time limit for, mortgagee if to give reasonable, 
for, 360 
further advance, mortgage to secure, affecting, 518 
imputed, 513—see also AGENT, PRINCIPAL 
agent 
fraud by, effect, 514 
implicated in fraud, when, effect, 514 
knowledge acquired by, if, 513 
in one transaction can affect principal in another with, 513 
notice given to, if, 513 
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NOTICE — Contd. 
imputed — contd. 
doctrine of, 516 
fraud by agent, effect of, 514 
meaning of, 499, 509 
s. 229, Contract Act contains law of, 513 
intending purchaser, of charge to, mortgagee not bound to give, 480 


kinds of, 499 
actual, 499 
constructive, 500, 509 
imputed, 513 
meaning of, 509, 880 
mortgage, if can be enforced against transferee without, 137 
person with, if may safely purchase from person who bought without, 514-515 


possession as, 510 
possession of title deeds as, 503 
priority, affecting, 499—see also PRIORITY(IES) 
private sale 
assignee, if to be served on, for, 371 
assignee of a portion of private property for, if to be given to, 372 
first mortgagee if to give, to second mortgagee for, 371 
long delay in holding, after expiry of period of,fresh notice if necessary, 372 
mortgagor if may waive his right to, for, 371 
Seely of Urše of redemption not bound to give, to mortgagee, 520 


ils x] 


WA Deika, uni in England when Bound to give, 275 
edge by pedges for default of pipagar for, if necessary, 418-419 
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OBLIGATION(S) 
concept of, 11 
meaning of, 11 
mortgagor and mortgagee are of mutual, between, 311 


OCCUPATION 
possession and, distinction between, 640 
what is, 640 


‘ON A CERTAIN DATE’ 
s. 58(c), refer to what in, 73, 74 


ONUS—see BURDEN OF PROOF 

OPPRESSIVE BARGAIN—see UNCONSCIONABLE BARGAIN 
ORAL AGREEMENT— see EVIDENCE 

ORAL EVIDENCE— see eviDENCE 


ORAL MORTGAGE—see also EQUITABLE MORTGAGE, MORTGAGE, MORTGAGE BY DEPOSIT OF TITLE 
DEEDS. MOVEABLE PROPERTY 
usufructuary mortgagor if can regain possession on basis of, 333-336 


ORDER ABSOLUTE—see DECREE ABSOLUTE 


OSTENSIBLE SALE 
condition for repurchase, with, regarded as mortgage when in same docu- 
ment, 76 
object of, 76 
conditional sale, when, 74 
characteristics of mortgage by, 74 
default of payment, effect of, 73-74 
meaning of, 74 
repurchase, with condition for, when mortgage, 76-81 


OTTI, 132 
kanam and, distinction between, 132 


OVERPAYMENT(S)—see PAYMENT(S): 


OWNER(S) 
part, entitled to lien, 240 
several estates, of —see OWNER(S) OF SEVERAL ESTATES 


OWNER(S) OF SEVERAL ESTATES 
capacity of, to mortgage, 217-219 
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OWNERSHIP 
controlled by creation of mortgage, if, 343 
double, mortgaged property has, 162 
indefinite power of dealing with property if, 343 
mortgagor if part with, of property 
conditional sale, by way of, 343 
pledge, by, 343 


PARDANASHIN LADY 
attestation of mortgage deed executed by, 174 


PAROL EVIDENCE—see EVIDENCE 


PAROL MORTGAGE — see EQUITABLE MORTGAGE, MORTGAGE. MORTGAGE BY DEPOSIT OF TITLE DEEDS 
MOVEABLE PROPERTY. ORAL MORTGAGE 


PART OWNER 
lien, entitled to, 240 


PARTITION 
affecting mortgagee’s rights, 394, 405-409 
affects security of mortgage, if, 394 
charge of mortgagee after, of mortgaged property, 388 
claim, mortgagee if can, 412-413 
exchange if stands upon same footing as, 406 
Roman law, under, 407 
mortgage attaches to land allotted to mortgagor on, when, 405, 406 
mortgagee, by, not binding on mortgagor, 406 
mortgagee of undivided share in property, liability of, after, 465 
necessary party in, mortgagee of undivided share if, 408 
priority of mortgagee of undivided share of property after, 408 —see also PRIORITY 
guasi party, to attend as, mortgagee may obtain leave, 408 
substituted security, application of doctrine of, in, 393 
suit for, by mortgagee whether maintainable, 412 
undivided share of tand given in mortgage, of, mortgagee's right on, 405 
unegual, effected by fraud and collusion, mortgagee if bound by, 406 


PARTY(IES) — see also sums) 
absent—see under non-joinder 
foreclosure or sale, in suits for, 793 
adverse claimant is not, 802 
defendants, 801 
creditor who has obtained decree for sale in administration action, 806 
SSSA Hindu widow, when, 807 
o judgment creditors who have attached mortgaged property, 806 
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PARTY(IES) — Contd. 
foreclosure or sale, in suits for — contd. 
defendants — contd. 
mortgagor, 801 
when not, 801 
numerous, where there are, who may be made, 806-807 
owner of estate pledged as collateral security, 806 
persons claiming under prior title sought to be made, subject to plaintiff's 
security, 804 
persons having no direct interest in mortgaged property, when made, 
806 
persons interested in equity of redemption, 801 
persons liable to be affected who are not assignees of mortgaged 
properties, 806 
prior mortgagee if made, should be redeemed, 802 
prior mortgagee is not, to action by puisne mortgagee, 802 
prior mortgagee when made, 802, 803-806 
purpose of making party should be stated, 802, 803 
proper representation of estate, 807 
purchaser of equity of redemption with notice of covenant by mortgagor, 
802 
alienate, not to, 802 
representation of contingent interests not necessary, 807 
sons under Mitakshara, whether, 807 
subsequent incumbrancers, are, 809 
surety after paid any part of debt, 806 
trustees to whome equity of redemption has been conveyed by 
mortgagor to pay creditors, are not, when, 801 
when party joined as holder of subsequent mortgage, his right as prior 
mortgagee not affected by decree, 805 
plaintiffs, 795 
aliter, where mortgage is assigned only as security, 797 
all persons interested in mortgage debt should join as, 796 
any mortgagee refusing to join as, may be made defendant, 795 
assignee of mortgagee alone to be, where transfer absolute, 799 
benamidar, nominal trustee as, if can maintain action on mortgage, 800 
legatee may sue, when, 800 
next-of-kin may sue, when, 800 
one of several mortgagees may foreclose, when, 796 
general rule in suits to include which, 792 ; 
mortgagee necessary, in action relating to mortgaged premises, 529 
necessary and proper, distinction between, 808 a 
non-joinder, 809 
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PARTY(IES) — Contd. 


non-joinder— contd. 
effect of, of, 809-810 


foreclosure, effect of, where necessary parties not joined, 809 


objection on, should be taken at once, 810 
puisne mortgagee, rights of, when not joined, 847 
remedies of, for, 809 
sale, effect of, where necessary parties not joined, 810 
partition suit, in, mortgagee not necessary, 398 
proper and necessary, distinction between, 808 
redemption suit(s) 


co-mortgagors necessary, in, for possession of a portion, 319 


original mortgagee assigning mortgagee absolutely when made, in, 


828 


original mortgagor not necessary party in, between mortgagor and sub- 


mortgagee, 827 


person who not made, to foreclosure suit, by, should not join as defendant, 


829 


prior mortgagee not necessary, in action to redeem subsequent mortgagee, 


828 
proper, in, 827-829 
sub-mortgagee must be, in, by original mortgagor, 827 
third persons may be made, in, when, 828 
sale or foreclosure, in suits for, 793 


PARTNER —see also PARTNERSHIP. PARTNERSHIP ACT 
mortgage, to capacity of, 214-215 


-= nal — see also PARTNER, PARTNERSHIP ACT, 1932 
z | accounts in case of de of, 723 
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PAYMENT 
over 
claim for, redemption action ought to include, 830 
interest on, 716-717 
mortgagor making, for debt without requiring mortgagee to account for 
rents, remedies of, 830 
time for — see also TIME FOR PAYMENT 
redemption, time of, for —see REDEMPTION 
satisfaction, and until accounts taken no, of mortgage from rents and profits, 716 
—see also EXTINCTION OF SECURITY(IES) 


PAYMENT AND SATISFACTION —see PAYMENT(S). EXTINCTION OF SECURITY(IES) 


PECUNIARY LIABILITY 
meaning of, 196 


PERIOD OF REDEMPTION — see PAYMENT, TIME FOR PAYMENT. REDEMPTION 


PERSONAL COVENANT(S) — see also MORTGAGOR, PERSONAL LIABILITY(IES) OF MORTGAGOR, 
PERSONAL OBLIGATION, PERSONAL REMEDY 
and proviso for redemption, distinction between, 71 
English mortgagee for, remedy of, 366 
equitable mortgagee if can sue for, 385 
existence of, in mortgage, 384 
foreclosure right if waives, to pay, 384 
implied, if, by definition of simple mortgage in s. 58(b) ... 385 
land, if runs with, 385 
mortgage deed not duly attested if admissible for proving, 167 
mortgage by conditional sale 
available in, if, 384 
personal relief, mortgagee if can get, 385 
mortgagee if can abandon security and sue only on, 369 
mortgagee if entitled to sue on, of mortgagor, 384 
mortgagor, of, 345-347 
purchaser of equity of redemption, if binds, 345, 348 
transferee of mortgagor's interest, if binds, 348 
otti, if available in, 385 
redemption, proviso for, if differs from, 348 
simple mortgage, if implied by definition of, in s. 58(b) ... 385 
substituted security if affects mortgagee’s remedy on, 389 
suit brought only on, duty of court, 369 
suit on, 384 
test of, 384 
usufructuary mortgage bond for definite term of years, to repay if implied, 385 
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PERSONAL LIABILITY(IES) OF MORTGAGOR — see also MORTGAGOR, PERSONAL COV- 
ENANT, PERSONAL OBLIGATION, PERSONAL REMEDY 
covenant to repay in simple mortgage when ineffective, 71 
discharge of mortgage debt if, 348 
displaced by security, if, 348 
English mortgage, in, 112 
independent transactions, created by, s. 68 if has application, 348 
loan prima facie if involves, 71-72, 348 
mortgage by conditional sale 
arises in, if, 83-84 
includes, if, 74 
ingredients in, if essential, 118 
mortgagor, of, in, 72 
nature and term of security if may negative, 348 
redemption, proviso for, if imposes, 348 
security if negatives, in simple mortgage, 72 
simple mortgage, if essence of, existence of, 71 
usufructuary mortgage 
absence of, in, 102-103 
anomalous mortgage, in, if, 131 
exists in, 384 
expressly made in, if, effect of, 102-103 


PERSONAL LIABILITY OF MORTGAGEE 
where not arises, s. 68 if has application, 348 


PERSONAL OBLIGATION — see also MORTGAGOR. PERSONAL COVENANT, PERSONAL LIABILITY(IES) 
OF MORTGAGOR, PERSONAL LIABILITY OF MORTGAGEE, PERSONAL REMEDY 
simple mortgage, in, 71-72 


PERSONAL REMEDY — see also MORTGAGOR, PERSONAL COVENANT, PERSONAL LIABILITY(IES) OF 
MORTGAGOR, PERSONAL LIABILITY OF MORTGAGEE, PERSONAL OBLIGATION 
right to, mortgagee’s, 384-385 


PHILOSOPHY 
law, of, 2 
what is, 2 


PIGNUS 
arises, how, 155 
what is, 155 


PLEADING(S) — see suns) 
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PLEDGE — see also PLEDGEE, PLEDGOR, MOVEABLE PROPERTY 
accessions to, to be delivered to pledgor on redemption, 420 
and mortgage 

points of difference between, 47 
bare lien in, how forfeited, 787 
classification of, in Hindu law, 30 
comparative legal ideas of, 15 
concept of, 10 
debt, with, relation of, in Mahomedan law, 42-45 
definition of, 30, 46, 112, 154 
Hindu law, in, 29 
delivery of goods if essential in, 143, 205-206 
description of property, without specific, if creates, 198 
destruction of, by extinction of securities, 786 
discharge of, by tender, 788 
document of title in case of mercantile agents, of, 206, 213 
enforced, how, 142 
every species of moveable property if may be subject of, 206 
expenses for preservation, if may be recovered from pledgor, 419 
foreclosure if available in, 355 
forfeiture if can arise in mere, 353 
forfeiture of, no, if not redeemed within stipulated time, 353 
fraud in title 
pledgor answearable for, 354 
future crops, of, 204-205 
Hindu law 
classification of, under, 30 
definition of, in, 30 
possession recognised in, without, 33 
a priori speculation, 31 
Mitakshara evidence, 32 
progress of with possession to hypothecation in, 33 
rights and obligations under, 35 
history of, 12 
fiducia, 12 
hypotheca, 13 
pignus, 13 
hypothecation differs from, 144 
idea explained 
root notion, 14 
idea of 
comparative legal, 15 
law of distress, 16 
modern, and primitive security, 15 


G:M—63 
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PLEDGE — Contd. 
idea of — contd. 
root notion, 14 
immovable property and, 197 
immovable property, identifying description of, if necessary to create, 197-198 
judicial sale of, if practicable, 419 
lien 
common law, distinguished from giving right of detention, 143 
where differs from, 444 
limitation, statute of, does not affect right of creditor over, 788 
live animals, of, pledgee if to feed, 443 
meaning of, 30, 33, 46, 141, 155 
mercantile agent, capacity of, to, 213 
mere agreement to charge moveable property if amounts to, 143-144, 157 
mere licence to give possession cannot constitute, 205 
mere transmutation of goods does not put end to, 787 
modern ya 
primitive security and, 15 
mortgage and, distinction between, 46, 47, 141, 155, 353, 420-421 
reasons for, 417 
mortgage of land differs from, of chattels, 311 
mortgage v, 141 
moveable property, of, 141 
actual delivery if essential, 143, 205, 206 
delivery to pledgee must be actual or constructive, 205 
nature of interest created by, 143 
new form, if may assume, 405 
object of law of, 155 
ownership, if transfer of, 353 
parol, of movable property, if valid, 205 
delivery to pledgee must be actual or constructive, 205 
perishable nature of, sale of, 419 
pledged ship captured by enemy, extinction of securities, if, 786 
pledgee's right to detain, for other debts, 420 
pledgor answerable for 
fraud in 
inception of contract, 354 
title, 354 
pledgor impliedly engages that he has good right to make, 354 
pledgor v mortgagor, 353 
possession, cannot be effected except by, 46 
primitive security and modern, 15 
redelivery of goods to pledgor, by creditor loses right to, 787 
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PLEDGE — Contd. 

redemption for joint owners making, 278 
release of part of security is only extinguishment pro tanto, 439 
right of, what is, 13 
rules of, 13 
sale of, 418 

pledgee, by, default of pledgor, 418 

notice, if, necessary, 418 

pledgee of goods has right of, 418 
specific description if necessary to create, 198 
subjects of, proper, 141, 206 
subsequent, without notice of prior hypothecation if takes precedence over 

previous hypothecation, 354 

validity of, by person in possession of 

document of title, 213 

goods, 213 
what is, 30, 33, 46, 141, 154 
with possession to hypothecation, progress of, 33 
without possession, 31 

a priory speculation, 31 

mitakshara evidence, 33 

recognition of, 33 


PLEDGEE — see also PLEDGE, PLEDGOR 
account, liability to, 444 
account mode against, 722 — see also ACCOUNT(S), ACCOUNTING 
care of goods reguired by, if, 444 
damages against pledgor, measure of, if pledge wrongfully taken away, 354 
damages for wrongful act of, measure of, 445 
duties of, 36, 443 
goods pledged by joint owners, not bound to restore, unless all consent, 353 
goods pledged if can be used by, 443 
idea of, 14 
injury to pledged goods, may sue for, 354 
interest of, if can be transferred to third party(ies), 444 
liability of 
Mahomedan law, in, 42 
making unauthorised use of goods, 443 
lien of, extends where, 419 
live animals, pledge of, if to feed, 443 
loss on fairly conducted sale, for, no liability of, 418 
negotiable security, of, rights of, 418 
notice of sale to be given to pledgor by, 418 
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PLEDGE — Contd. 
obligations of, 35 
other debt, cannot detain pledge for, 420 
payment of calls on shares by, English law with regard to, 420 
personal covenant for deficit, may sue pledgor on, after sale, 418 
pledged goods if may be retained as collateral security by, after bringing action 
against pledgor, 418-419 
possession, parting with, effect of, 445 
purchase by, himself not allowed, 418 
rights of, 35 
Hindu law, in, 35 
Mahomedan law, in, 40 
nature of, 142 
to create of sub-mortgage, 37 
rules of, 13 
sale, if has right of, 417-418 
sale of pledge for default of pledgor, 418 
judicial process, without, 418 
notice if necessary, 418 
power of, 418 
sell, if can, in the absence of power, 417-418 
sell through court, may, 418 
sue, right to, pledgor and to retain goods pledged as collateral security, 418 
use goods, may, when, 443 
wrong-doer, becomes, after refusal of proper tender, 311, 352 
wrongful act of, measure of damages for, 446 


PLEDGOR — see also PLEDGE. PLEDGEE 
accessions to pledge, right of, on redemption, 420 
answerable for fraud in 
inception of contract, 354 
title, 354 
assign, may, pledged property subject to pledgee's right, 354 
can create a second mortgage, if, 37 
damages against, measure of, if pledge wrongfully taken away, 354 
deficit after sale, if may be sued for, 418 
duties of, 36 : 
implied covenant of title by, 354 
impliedly engages that he has good right to make pledge, 354 
interest of, may be sold in execution, 354 
mortgagor v, 353 
notice of sale to be given to, 418 
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PLEDGOR — Contd 


personal covenant for deficit after sale, pledgee may sue, on, 418 
pledged goods if may be retained as collateral security by pledgee after bringing 
action against, 418 
redelivery of goods to, by, creditor loses right to pledge, 787 
rights of, 36 
Hindu law, in, 36 
Mahomedan law, in, 39 
sale of pledge for default of, 418 
judicial process, without, 422-423 
notice if necessary, 418 
sue, pledgee’s right to, and to retain goods pledged as collateral security, 418 


POSITIVISM 


analytical, 8 
logical, 8 
system of, 8 


POSSESSION — see also MORTGAGEE IN POSSESSION, MORTGAGOR IN POSSESSION 


actual physical occupation if, 425 
adverse possession, by mortgagee if, 425 
agent, if can be effected through, 425 
American and English laws compared, 410 
attornment clause 
effect of, 676 
mortgage with, mortgagee not in, 676-677 
auction purchaser if liable to account, as, mortgagee taking, 426 
default of payment in simple mortgage if gives right to, 67-68 
default, on, right to, express situation of, instance of, 410 
duty of mortgagee as to, 675 
English mortgagee 
if can take, 673 
when entitled to, 113 
not, 410 
equitable mortgagee has no right to, 411 
failure of mortgagor to give, 387 
intention, if should be, 387 
mortgagee if can sue for mortgage money for, 387 
mortgagee if can sue for possession, 387 
mortgagee’s right to sue for mortgage money accrues when, 387 
remedy under s. 68(1)(d), nature of, 387 
independent tenements, mortgaged property consists of, of one does not mean 
possession of other, 426 
insure of property by mortgagee does not amount to, 675 
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POSSESSION — Contd. 
land is in, of some person if has constructive notice, 503 
lease and usufructuary mortgage of some property, lessor-mortgagor if entitled 
to physical, from tenant-mortgagee, 333 
lease, mortgagor granting, transfers, 339 
lessee, as, mortgagee's, if possession, 426 
mortgagee enters as, if in possession, 426 
liabilities of mortgagee if depends on his, as mortgagee, 426 
mortgage by conditional sale, in, mortgagee when entitled to, 410, 672-673 
mortgage deed silent as to, and mortgagee takes possession, mortgagee if 
accountable to rents and profits, 425 
mortgagee by conditional sale if can take, 410, 672-673 
mortgagee if may decline to deliver, if mortgage amount being satisfied, 334 
mortgagee may be said to take, when, 674 
mortgagee, of, is that of mortgagor, 542 
mortgagee taking, not allowed to give it up, 675 
mortgagee in possession may be in 
actual, 333 
receipts of rents and profits, 333 
mortgagee in possession when cannot be charged with, 675 
mortgagor if may claim back, where mortgage is not purely usufructuary and 
decree passed is for sale of property for non-payment, 333 
mortgagor remains in, as tenant, effect of, 676 
notice, of title deeds as constructive, 503 — see also NOTICE 
persons with superior title to that of mortgagor, who are, 387 
pledge without, 31, 33 
recognition of, when, 33 
miši position of mortgagee assuming, 670 
> principal and interest payable in addition to, if anomalous mortgage, 128 
uka priority of mortgage with, 464 — see also PRIORITY 
ah qua o oce, must be, Ja pg 426 










, 380, 409, 672 

in Jes, combination of, mortgagee disposed 
is simple mortgagee, 387 

ja is usufructuary mortgagee, 387 
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POSSESSION — Contd. 


statutory duty to give usufructuary mortgagee, mortgagor if has, 380 
mesne profits if may be claimed, 380 
suit for, by mortgagee, mortgagor if entitled to redeem, 380 
suit for, if maintainable if mortgagee purchase property in breach of his 
obligation, 341 
taking, explained, 425 
tenant, from, mortgagor will get khas, when, 427 
tenant refused to pay rent to mortgagee, mortgagee if in, 675 
to hypothecation, 33 
progress to pledge with, 33 
trespasser for, disturbance by, if within s. 68(1)(d) ... 387 
usufructuary mortgage 
effect of not taking, in, 672 
mere, if, 101 
mortgage if becomes, when mortgagee lets into, 100 
mortgagee authorised to retain, till payment of something in addition to 
; mortgage money, if, 101 
mortgagor, of, if jpso facto unlawful till possession is delivered, 101 
right to, in, when immediate possession not possible, if sufficient, 100 
third party, by, mortgagee deprived of, after taking possession, remedy, 101 
statutory duty of mortgagor, 101 
third party, of property in 
mortgagor may sue for possession to fulfil his obligation, 101 
transferred in, 99 
when mortgagor may recover, in, 277 
usufructuary mortgagee 
bound to take 
if, 101 
on pain of forfeiting all claim to interest, 673 
entitled to exclusive, 101, 409 
exclude, if can, others from, 101 
right to, if available to, 380, 409 
sue for, if can, 380 
sue for, may 
damages, 101 
possession, 101 
usufructuary mortgagor if can regain, on basis of oral mortgage, 333 
withhold of, by mortgagor, mortgagor if liable in damages, 350 


POSSESSORY LIEN — see tien 


POWER-OF-ATTORNEY = 


mortgage, to, agent if can borrow money, 212 
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POWER OF SALE—see sale 
POWER TO MORTGAGE—see MORTGAGE 


PRE-EMPTION 
clog on redemption, if, covenant for, 294 
otti holder entitled to claim, in case of sale by jenmi in Madras, 132 


PRINCIPAL 
agent, know'edge of, if knowledge of, 513 
imputed notice on—see norice 
who is, 228 


PRINCIPAL DEBTOR 
who is, 11 


PRIORITY(IES) 
1925 legislation altered the rules of, 449 
assignee of part of security entitled to, over assignor unless contrary intention, 
456 
attestation deed, effect of, 480 
Bengal Tenancy Act, conferred by, 464 
complictions in English law, 493 
dates of creation, if depends on, 468 
Dealre v Hall, in, rule of, 450 
application of, 451 
notice must be informal, 451 
notice need not be given to all trustees, 452 
origin of, 450 
principle of, 451 
debenture holders, of, 469 
debenture holders, as between, 470 
debenture holders if entitled to, over subseguent mortgages properly created 
by company, 470-471 
debentures, of mortgage, 470-471 
deeds themselves show contrary intention, unless, 454 
depends on which considerations, 449 
document executed earlier though registered later than another, of, 458 
England, in, 448 
eguitable mortgages, exception in case of, 463 
estoppel, effected by —see also ESTOPPEL 
- negligence, 483, 487, 488, 490 
Roman law, rule in, 531, 655 
subseguent transferee if may get, 469 
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PRIORITY(IES) — Contd. 


exception to rule that, is determined by order of time, 458 
equitable mortgage, in case of, 467 
Government debts, 465 
lien of co-sharer for owelty, 465 
possession as effected by delivery of, in Bombay, 464 
registration, as affected by, 458 
salvage liens, 465 
statutes, conferred by certain, 464 
forfeiture of, 479 
effect of, 492 
fraud, by, 479, 480 
misrepresentation, by, 479 
negligence, by gross, 479-481 
notice of, mortgage not giving, where, 480 
fraud, lost by, 479 
fraud of third person when forfeit, of mortgagee, 489 
future advance, of mortgage to secure, 518 
maximum to be specified, 478 
Government debt not allowed, over secured debts, 465 
Hindu law, exception to, based on, 464 
hypothecation of property in general terms, of, 199 
Indian cases considered, 495 
Indian law of, 458 `- 
instrument of hypothecation to referring to any specific property, of, 199 
liabilities of mortgagor if effected by, 517 
maximum to be secured, where not fixed, 523 
mere negligence if postpone registered deed, 461 
misrepresentation, lost by, 479 
mortgage by deposit of title deeds made prior to registered mortgage entitled 
to, if, 461 
mortgage by reversioner and title deeds held by tenant for life, mortgage if be 
postponed, 485 
mortgage to secure further advances,of, 518 
England, rule in, 518 
Transfer of Property Act 
case not falling under, 522 
rule under, 520 
mortgagee created sub-mortgage, sub-mortgagee delivering title deed to 
mortgagor, mortgagee sold property, mortgagee if deprived from, 484 
mortgagee if bound to enquire about subsequent transactions for, 507 
mortgagor purchasing at sale under first mortgage holds subject to puisne 
mortgagee, 531, 651—see also ESTOPPEL 
American view, 507 





am cis 
CENTRAL LIBRARY 


1002 Law of Mortgage 


PRIORITY(IES) — Contd 







mortgages of, 447-532 
moveable property, mortgage of, in, 523 
negligence, estoppel by, 483 
negligence in English reports, cases of, 484 
negligence, lost by gross, 479 
negligence, mere, of mortgagee will not lose, if, 493 
negligence not found, cases where, 483-484 
notice affecting, 499—see also notice 
notice by bona fide incumbrancer to person controlling property if has, 450 
notice, extent of obligation to give, for, 480 
notice if to be given to all trustees, 452 
notice not given, effect on, 450-451 
notice obtained by trustee reading newspaper if sufficient for, 452 
notice of unregistered transfer, person if can claim, by registration, 458 
notice to postpone registered security if must be actual, 461 
notice to trustee for express, necessary, 451 
notice when necessary for, 451 
notice, who has given, if has better equitable right than prior incumbrancer, 450 
notice, with, 471 
observations on cases, 489 
order of execution cannot be ascertained, where, 455-456 
onus on person seeking to displace prior title, 487 
oral and registered transfers, between, 461 
original bond cancelled and fresh bond executed for old debt, where, 745 
partition, of mortgage of undivided share of property after, 465 
person occupying independent position need not communicate with prior 
mortgage, 468 
possession, of mortgage with, 464 
exception to general by, 464 
possession of title deeds 
importance of, in England, 485 
ured to explain want of, 485 
= eases on question of, 486 
ponement in, of prior SA estate to oui estate, 493-494 
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PRIORITY(IES) — Contd 
purchaser, extent of liability of, for successive mortgages, 518 
purchaser of equity of redemption not bound by subsequent advances, 519 
question of, 448 
arise only between successive mortgagees, 517 
qui prior est tempore, potior est jure, depends on, 450, 457 
receiver, preferential treatment of, 468 
receiver, to, court if can give, 468 
registered and oral transfers, between, 461 
registered and unregistered instruments, between, 458 
registered instruments, between, 458 
Registration Act, 1908 
ignored for, 495-498 
s. 48, exception provided by, 461 
registration, for, not given, 495-498 
registration if constructive notice for, 497 
registration of incumbrances, ways of change of, 449 
registration prevails, possession of title deeds of small importance where, 485 
res judicata, by, loss of, 517 
s. 78 is an exception to rule of, in s. 48 .. 484 
onus of proof lies on person who sets up plea under s. 78 .. 484 
salvage lien, Of —see SALVAGE LIEN(S) 
salvage liens in the inverse order of their dates, among, 465 
salvage lien not favoured in Engaland, 466 
salvage liens, of, Lord St. Leonards on, 466 
salvage, of advances in the nature of, 465 
some act or default necessary to postpone prior mortgagee, 531 
special considerations affect, of judgment creditor and shipping mortgages, 449 
statute, conferred by certain, 464 
statutory, 464 
stranger, not allowed to, and also because first mortgagee not communicated 
with, 467 l 
subsequent mortgagees benefitted how far by postponement of first mortgagee, 
492 
tack further advances against subsequent incumbrancer, if mortgagee in certain 
cases can, 449 
tacking, in—see also TACKING 
operation of equity, 476 
tests of, 449 
third person having right to land not giving notice to intended purchaser 
forfeiture of, for, 480 
fraud, if, 480 
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PRIORITY(IES) — Contd 
time, incumbrances rank in order of, 449 
time of binding agreement taken into account for regulating by order of time, 452 
Roman law, illustrations from, 452 
title deed belong to two tenants-in-common, one mortgages without delivering 
title deed, 486 
title deeds deposited partly with one and partly with another creditor, priority in 
time will confer, 187 
title deeds, mere possession of, does not give, 485 
title deeds, mortgagee frudulently or negligently parting with, loses, 488 
diligence required of mortgagee, 488 
title deeds, mortgagee has put, in power of mortgagor to commit fraud if deprive 
mortgagee from, 484 
title deeds, not forfeited by return of, after registration, 497 
title deeds not given to mortgagee, mortgagee must make reasonable enquiry, 
486 
title deeds, of encumbrance lost by conduct of incumbrancer, in relation to 
custody of, 449 
title deeds, possession of, if can determine, 488 
title deeds retained by mortgagor, reasonable enquiry must be made by 
mortgagee, 486 
title deeds stolen from mortgagee, if forfeited, 484 
ttitle deeds voluntarily left by mortgagee to mortgagor, mortgagee if forefited 
his, 485 
title, to perfect, mortgagee of equitable personality must do what, 451 
two equitable estates, general principles as between, 493-494 
two mortgages executed on same date, of, 458 
types of situation that may emerge, 448 
unregistered and registered instruments, between, 458 
what is now considered for determining, 449 
legal or equitable, whether 
interest given as security, 450 
mortgage is, 450 
which of two innocent persons must suffer for fraud of third person causing 
forfeiture of, 489 
cases on point, 490 


PRIOR MORTGAGEE 
consent of sale gives complete title to purchaser, 803 
proceeds how applied, 803 
consent of sale, where no, sale can only be subject to rights of, 803 
Si marshalling cannot be enforced by, of one estate against subsequent mortgagee 
. 2 = Of two estates—see PARTYIIES) 


ECE o - 
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PRIOR MORTGAGEE — Contd 
party 
not necessary in action for foreclosure by puisne mortgagee, 802 
when made, 802 
puisne mortgagee 
right of, not affected by 
dealings of, 441 
making him a party, 803 
subseguent incumbrancer 
how affected by release of one of two securities by, 441 
liable to, when, for proceeds of property paid to wrong person, 441 


PRIVILEGES 
meaning of, 158 


PROBATE AND ADMINISTRATION ACT 
executors and administrators under, power of, 21 7—see also ADMINISTRATOR EXECUTOR 


PROFITS—see also RENTS AND PROFITS 
liabilities of mortgagee for, 432 


PROMISE 
charge, when creates, 176 


PROPERTY—see also IMMOVABLE PROPERTY. MOVEABLE PROPERTY(IES) 

existence, not in 202—see also FUTURE PROPERTY 
extrinsic evidence of admissible in identifying, 198 
future—see also FUTURE PROPERTY 
meaning, of, 841-842 
misdescription of 

controversy, if gives rise to, 198 

fatal, if, 198 
"mortgage—see MORTGAGE PROPERTY 
mortgage of, not in existence, 206 
public employment if, 261 
security if can be created on whole of person’s, 199 
specific description of, if necessary in mortgage, 201 
specific, if, in mortgage, 70-71 
specified in deed, unless, if there can be mortgage, 201 
uncalled capital if, 206 


PROVISO FOR REDEMPTION 
and pergonal covenant, distinction between, 71 
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PRUDENT MANAGEMENT 
cultivate himself, mortgagee, if, 427 
mortgagee in possession to make, 435 
lease by mortgagee—see also LEASE, TENANCY, TENANT 
creation of, providing occupancy in favour of tenant if, 428 
mortgagee if can create interest which will ensure beyond termination of interest 
as mortgagee, 427 
mortgagee in possession 
first duty of, if, 427, 435 
responsible for, if, 381 
mortgage deed providing that mortgagee to cultivate himself, lease by mort- 
gagee if, 428 
s. 76(a), under, for granting lease, if applicable in urban property, 289 


PUBLIC CHARGE(S)—see also GOVERNMENT REVENUE, REVENUE 

assignee of equity of redemption if bound to meet, 346 

heirs of mortgagor if bound to meet, 346 

local rates, include, 433 

mortgagee failing to pay, mortgagor paying, if can be adjusted in redemption, 
433 

mortgagee in possession to pay, 433, 690 

mortgagor if bound to meet, 346 

person acquiring equity of redemption by prescription against mortgagor if 
bound to meet, 346 

property sold for arrears of, mortgagee entitled to balance of sale proceeds, 391 

takkavi advance, include, 433 


PUBLIC UNDERTAKING(S) 
foreclosure of, not allowed, 379 
sale of, not allowed, 379 


ae PUISNE MORTGAGE—see also PUISNE MORTGAGEE 
meaning of, 147 
za = VO Eda and, distinction betwen, 147 







IS GEE—see also PUISNE MORTGAGE 
ited 10, on VE Su eagles 397 


> ressly excluded from covenant, 531 
arc | to after-acquired estate of mortgagor not 
| mx 
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PUISNE MORTGAGEE — Contd 
marshalling, to claim, right of, 590—see also MARSHALLING 
mortgagor purchasing at sale under first mortgage acquires subject to rights of, 
531 
discharge in bankruptcy, after, 531 
party, after sale by prior mortgagee when not made, rights of, 840 
paying off prior mortgage, 653-655 
prior mortgagee 
not affected by dealings of, rights of, 442 
not allowed to redeem, if unable to foreclose mortgagor, 827 
redemption 
accessions, entitled to, on, 396 
actions for, by, how to be framed, 827 
entitled to all rights of prior mortgagee on, 316, 576 
right of, of, 316 
suit for, by, 827 
release, on, by prior mortagee of part of mortgaged estate, rights of, 441 
single estate, of steps into place of prior double creditor on redeeming him, 596 
subsequent, and, distinction between, 651 
suit by, 873 


PUNJAB 
s.76, principles underlying, if apply to, 424 


PURCHASE 
money 
vendor's lien for unpaid, 247-251— see also wen 
plea of, for value 
may be good defence against charge, 71 
no avail against mortgage, 71 


PURCHASE MONEY—see PURCHASE 


PURCHASER—see also PURCHASER FOR VALUE WITHOUT NOTICE 

amount payable to, for redemption by assignee not bound by decree, 834 

auction, if includes mortgagor, 579 

bona fide, for value without notice—see PURCHASER FOR VALUE WITHOUT NOTICE 

decree for sale, under, rights of, 838 

equity of redemption, of 
how far estopped from denying mortgagee’s title, 519, 526, 551, 650 
right of, to claim account from mortgagor, 668 

imperfect decree for sale, under, bound to account, if assignment of mortgage 

only, 679 
liabilities of, if affected by s. 78 ..518 





1008 Law of Mortgage 


PURCHASER — Contd 
marshalling 
right to claim, by, of one of:two mortgaged estates, 601 
rule of, where two or more innocent purchasers, 605 
mortgaged premises, of, entitled to benefit of securities paid off, although 
purchase afterwards set aside, 576 5 
mortgagee’s power of sale, under, when not protected, 373 
mortgagor, if includes, 579 
part of mortgaged property, of right of, on redemption, 576 
pledgee himself if can become, 418 
priority of 
part of security from mortgagee, 456 
successive mortgages, for—see PRIORITY(IES) 
release of portion, on, by mortgagee, right of, 438 
rights of assignees who have been joined as parties as against, 840 
subsequent advance to mortgagor not payable by, of equity of redemption, 519 
notice, such purchaser not bound to give, 520 
title to equity of redemption determined between two, by priority of sale, 840 
vendor, as against, right of, as regards payment of incumbrances, 600-601 


PURCHASER FOR VALUE WITHOUT NOTICE 

benefit obtained by another's fraud, how far available to, 738 

charge for maintenance of widow if can be enforced on, 255 

charge if available as security against, 168 

charge if can be enforced against, 168 

claim by mortgagee to after-acquired title, not generally enforced against, 528, 
646 

equitable mortgage how far enforceable against, 190 

estoppel not available, 526, 644, 650—see also ESTOPPEL 

future crops, pledge of, if can be enforced against, 204 

hypothecation of moveables enforced against, 146 

instrument of hypothecation not referring to any specific property, priority over 
subsequent, 198 

mere charge or lien not enforced against, 134-135, 178, 249 

notice not affected by, although purchasing from person with notice, 514 

person with notice purchasing from, protected, 514 

pledge of future crops not enforced against, 204 

purchaser under execution sale not, 603-604 

ratification of voidable contracts, not bound by, 209 

rectification not made to prejudice of, 196 


QUARRIES—see COLLIERY. MINES AND MINERALS, MINES AND QUARRIES 
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RAHN 
definition of, 38 
law relating to 
modification of, 45 
pledge in Mahomedan law is, 38 


RAILWAY COMPANY 
borrow, cannot, without special authority, 215 
possession, cannot give, to mortgagee, 215 


RAILWAYS ACT, 1890 
toll lien, under, 250 


RATEABLE DISTRIBUTION 
right of puisne mortgagee to, of first charge on two funds, 592—see also 


MARSHALLING 


RATIFICATION 
minor, mortgage by, of, 209 
voidable contract, of, after disability of person ceased, 209 


RECEIPT(S) 
account for, 640-641—see also ACCOUNT(S), ACCOUNTING 
application of, from mortgaged property, 436 
meaning of, 640-641 
mesne profit, does not mean, 640-641 


RECEIVER(S) 
accountable 
not to mortgagor, 381 
to mortgagee, 381 
advantage of, 673 
agency of, if may be modified by terms of deed, 382 
agent, appointed by court if, 382 
agent of mortgagor 
if, 381-382, 673 
when, 382 
appointed by debenture holders if entitled to possession against liguidator, 383 
appointed by parties or under the Act, difference between, 673 
appointed by court under O. 40, r. 1, C.P.C., 382 
appointment of, 888 
consent of mortgagor and mortgagee, by, 381 
court, by, in what cases, 675, 815 
effect of, 383 


G : M— 64 
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RECEIVER(S) — Contd. 
appointment of— contd. 
power of, 673 
procedure of, 381 
right to, 380 
contract entered by mortgagor if binding upon, 381 
court appointment of, 382 
court can appoint, at the instance of mortgagor releasing debt, 830-831 
court, if may be appointed by, 382 
growth of mortgagee’s appointment of, 673 
holds property for whose benefit, 381 
insure, when can, 383 
leave and licence basis, if can let out on, 383 
limitation, if saves, part payment by, 381 
mortgagee if can appoint, 381-382 
until power of sale is exercisable under s. 69(2) .. 381 
mortgagee if has liability for, 381 
person tendering money to, under s. 69(5) need not inquire into validity of 
appointment of, 383 
position of, 381 
possession of 
adverse to mortgagor, if, 382 
possession of court, when, 382 
possession through, if can be effected, 425 
powers of, 383 
power to appoint under Act 18 of 1866 .. 673 
preservation of property, for, appointment of, under O. 40, r. 1, C.P.C. if opposed 
to law, 349 
priority of —see also PRIORITY(IES) 
private sale 
power of, if may be exercised after appointment of, 373 
removed how, 381 
remuneration of 
covers which costs and expenses, 383 
under s. 69(6) .. 383 
rents and profits, mortgagee by deposit of title deeds if entitled to, from, 383 
representative, appointed by court if, 382 
right of appointment of, by mortgagee, 380 
sale, if has power to, 383 
security if enlarged by appointment of, 383 
simple mortgage, in, court if can remove, 382 
simple mortgagee if can appoint, 382 





Index 1011 


RECTIFICATION 


allowed where instrument does not express intention of parties, 192 
defence, may be set up as, 196 
power of 

exercised, not, at the instance of stranger, 196 

exercised only where something more than parol evidence, as a rule, 195 
prejudice of bona fide purchaser, not allowed to, 196 
right to, may be claimed both by mortgagor and mortgagee, 196 


REDEMPTION/REDEEM—see also EQUITY OF REDEMPTION 


accession if become property of mortgagor on, 336 
accounting in, suits, 833 
accounts at the time of —see ACCOUNT(S), ACCOUNTING 
actions for, 827 
adverse possession, if may be acquired by, 272 
after date of payment if mortgagor has right of, 287 
anterior mortgage cannot be redeemed without redeeming intermediate mort- 
gages, 828 

application for 

onus lies on mortgagee to prove what is due on the date of, 278 
assignee of equity of, if can, 311 

redeem without paying original mortgagor’s unsecured debt payable with 

mortgage amount, 539 
assignee of mortgagor if has right of, 362-363 
before debt becomes due, mortgagor if has right of, 274 
benamdar if can maintain action for, 273 
clog on, 285—see also CLOG ON REDEMPTION 
commentary on, 281 
co-mortgagor, by, 273 
co-mortgagor, if has right of, of his own share only, 272 
consolidation affecting, 538—see also CONSOLIDATION 
contract, if controlled by, right, 271 
court if can extend time to deposit, money, 272 
covenant to repay if differs from proviso for, in simple mortgage, 71 
creditor of mortgagor obtaining decree for sale of mortgaged property in suit for 
administration of his estate if may, 317 

crops are on land, when, if permitted, 291 
day fixed for payment and nothing more appears in deed, where, 290-291 
derivative title from mortgagee if comes to an end, 289 
destruction of, rights, 340 
devisee of mortgagor if can, 312 
doctrine of, 266 
due date, before, if can allowed, 274, 362 
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REDEMPTION/REDEEM — Contd. 
easement, person who has only, if may, 313 
English mortgage, certainty, of, 112 
equitable right of, 536 
arises when, 55, 267 
equity of, and, distinction between, 267 
equity of, 27, 55 
= arises when mortgage is made, 55 
concept of, 55 
equitable right of, and, distinction between, 267 
estate or interest, as an, 268 
extinguished only as provided in s. 60 .. 342 
interest of mortgagor if, 268 
origin of, 267 
what is, 267, 270 
essence of mortgage, if, 232, 278, 279, 280 
essence of, suit, 718 
extinguishment of right of, by 
contract, 340-341 
decree, 340-341 
statutory provision, 340-341 
father’s right of, extinguished by sale, son if can, 368 
features of a usufructuary mortgage, 335 
foreclosure 
- any time before, mortgagor can exercise right of, 269 
barred when, if, decree made, 364-365 
decree if extinguishes, right of mortgagor, 364-365 
Government revenue, mortgagee failing by pay, mortgagor paying, if can be 


sa adjusted in, 433 


ee if may, 31 3-314 
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REDEMPTION/REDEEM —Conta. 
lessee of mortgagee — see also LEASE. TENANCY 
interest of, if terminates on, 429 
when protected after, 289 
liability, if, right, 271 
loss of right of, by decree for foreclosure in mortgage by conditional sale, 73 
marshalling, single creditor unable to call in doctrine of, can protect himself by, 
596—see also MARSHALLING 
mortgage by conditional sale 
due date in, after, if permissible, 82 
mortgage money payable on demand, time for, 274 
mortgage not redeemable by immediate payment, where, 276 
mortgage, of, and redemption of property, difference between, 333 
mortgagee acquiring a portion of equity of, effect of, 328 
mortgagee cannot withdraw notice requiring payment for, 275 
mortgagee if bound to discharge security on, 286 
mortgagee liable for costs of action for, after refusal of proper tender, 311 
mortgagor admitting title of third party if extinguishes right of, 341 
mortgagor and mortgagee relationship if comes to and end on, 269 
mortgagor granting lease during mortgagor's suit, lessee’s right of, 339-340 
mortgagor may, 311-317 
mortgagor not proceeding further after obtaining preliminary decree if entitled 
to file fresh suit for, 272 
mortgagor, rights of, on, 268, 269 
mortgagor who has sold his interest may, when, 311 
most important right of mortgagor is right of, 269 
- moveable property, of. 353 — see also MOVEABLE PROPERTY 
new lease, mortgagee if can make, binding upon mortgagor on, 413 
not allowed when, 281 
‘once a mortgage, always a mortgage’ principle, application of, 281 
order in which right of, allowed when claimed by several persons, 315 
owner, real, if entitled to sue for, 273 
part of property, of, if allowed, 316, 326-327 
partial, by part owner, 316, 326-327 
partial, if apply where mortgagee had already disintegrated mortgage by 
agreeing to redemption of three-fourths of land, 330 
partial, not allowed, 318 
exceptions, 321-322, 360 
partial permitted where security splits up, 327-328 
particular place for payment not appointed, debtor to seek creditor, 307 
period allowed for, after decree nisi, 818, 821-822, 834-835 
person affected by mortgage if may, 313-314 
person beneficially interested in mortgage property may, 312-313 
person entitled to institute suit for, 272 





CENT OFS 
CENTRAL LIBRARY 


1014 Law of Mortgage 


REDEMPTION/REDEEM — Contd. 
person having 
charge in property mortgaged if may, 317 
interest in property if may, 317 
mere right of maintenance from property if may, 314 
right of redemption if may, 317 
person who is entitled to interest 
carved out of the fee simple if may, 313 
in any part of land if may, 313 
person who may sue for, 894 
personal decree if can be passed against purchaser of equity of, 385 
personal liability, if imposes, proviso for, 348 
piecemeal, mortgagor if can be compelled, 327 
pledge by joint owners, if one owner can, 353 
position of mortgagee’s tenant after, 709 
possession by mortgagee, suit for, mortgagor if entitled to, 380 
possession, recovery of, on, 333 
postponing of 
subsequent agreement and independent transactions, and, 331 
premature suit for, if can continue, 274 
prior mortgagee 
necessary party by mortgagor of puisne mortgagee in suit for, if, 579 
when can claim, 579 
prior mortgagee if has right of, 578 
subsequent mortgages, of, 273 


private sale 
- auction, merely putting property to, if extinguishes right of, 370 
pa English mortgagee if can be restrained by injunction because suit for, filed, 
bei 4 134. 374 
registration of, before, 370 
proper gender. of mortgage debt is necessary for, 307 
- OE and redemption of mortgage, distinction between, 333 










if differs trom personal covenant, 348 
m jor tga age failing to pay, mortgagor paying, if can be adjusted 


ali C dity of mortgage, 530 
g gor: should, any; part of propariy 


“ 


an ŠA adjusted in, 434 
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REDEMPTION/REDEEM — Contd. 
restriction on right of, void, 276-278 
revenue sale, when allowed after, 392-393 
rights incidental to, 331 
accessions, 333-336 
assignment, 331 
destruction of redemption right, 338 
improvements, 336 
inspection, 331 
lease and its, renewal, 338 
recovery of possession, 338 
separate redemption, 332 
simultaneous redemption, 332 
rights of, 266 
applies to mortgagees, when, 329 
arises when, 274 
by final decree, 342 
circumstances for, 342 
destruction of, 342 
extinguished by 
act of parties, 341 
decree of court, 341 
if can be taken away by contract, 317 
effect where proviso conditionai on payment of interest, 317 
time when right arises depends on proviso for redemption, 317 
mortgagee to resist, until other debts paid to him, 474 
mortgagor, 266 
partial 
amendment 
after 1929 ... 326 
prior to 1929 .. 318 
judicial trends, recent, 330 
where available under T.P. Act, 326 
provisions of Or. 34, C.P. Code specifies, 280 
two distinct, 267 
sale 
any time before, mortgagor can exercise right of, 272 
barred, if, when, decree made, 362 
extinguishes right of 
if, 341 
when not, 341 
sale deed, execution by mortgagee, effect, 368 
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REDEMPTION/REDEEM — Contd. 
sale to mortgagee purchaser in contravention of O. 34, r. 14, C.P.C. 
mortgagor if can still exercise right of, 369 
suit for, if lie after sale has been confirmed, 369 
validity of, if to be raised and decided by execution court, 293 
sale to stranger purchaser contravening O. 34, r. 14, C.P.C. 
mortgagor if can sue for, 367 
set aside, when can be, 367 
separate, 332 
several mortgages on same property in favour of same person and mortgagee’s 
remedy in one was barred, he can still insist consolidation on its, when 
redeeming others, 538 
several persons when claiming right of, 315 
simple mortgage, in 
proviso for, 71 
personal covenant v proviso for, 71 
simultaneous, 332 
statutory right, if, 271 
sub-mortgagee if can resist, of original mortgage, 147 
subrogation arises ON — see SUBROGATION 
subrogation, persons entitled to, for legal, 578 
subsequent mortgagee acquires rights and powers of mortgagee on, 315-316 
subsequent mortgagee can institute suit for, 577-578 
subsequent mortgagee entitle to, prior incumbrance, 315 
subsequent mortgagee if acquires higher rights than those of the mortgagee 
whom he, 315-316 
subsequent stipulation that mortgage will be paid before, if bad in law, 540 — 
mad —see also CONSOLIDATION 
= subsist how long, right, 272 
successive mortgages, in several, rule of, 249 
| successive suit for, 282 
for, 272 
| or tender if precondition to, 731 
| for, 278 


if, mortgagee purchases property in breach of his obliga- 


pi 
= 






£ 
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REDEMPTION/REDEEM — Contd. 
tenant of mortgagee if entitied to protection under Rent Control Legislation after, 
289 
tenant of mortgagee, position of, after, 289 
tenant of mortgagee when cannot be ejected after, 428 
tenants under Hindu law, right of, 326 
tender of mortgage money — see TENDER OF MORTGAGE MONEY 
authorised person, to, to receive payment, 307 
before filing suit for, if necessary, 273 
court, when to, 307 
valid, must be made for, 310 
term is fixed in mortgage, where, time for, 273 
third person to whom right of redemption has been expressly reserved if may, 
312 
time for, 273 
when no period fixed, 273, 276 
time of payment for 
enlargement of, when allowed, 834, 835 
foreclosure, in suit for, 817-819 
sale, in suit for, 818-819 
title, failure of mortgagor for, if effects mortgagee in acquiring absolute, 417 
title of mortgagee if comes to end on, 237 
to redeem entire mortgage 
no bar for a sharer or for a purchaser of equity of, 319 
Transfer of Property Act, 1882 
prior to, 270 
under, 271 
sec. 60 explained, 271 
usufructuary mortgage 
mortgage money in, takes place on payment of, 104 
preliminary decree for, 284 
rents and profits greater or less than interest, by mortgagor on repayment 
of mortgage money, 102 
self redeeming in 
not, 102 
when, 102 
time for, in, 104, 277, 333 
when not allowed, 282 
whether inconsistent claim can be converted into suit for, 77 
whether mortgagor entitled to, as of course, after time appointed in decree, 
simply because no decree absolute, 817 
whether right lost if decree for, does not expressly order foreclosure on default 
of payment within prescribed time, 836 
who has right of, 312 
who may institute suit for, 316-317 
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REGISTERED 


meaning of, 880 


REGISTRATION — see also REGISTRATION act, 1908 


amounts to notice, 463 
charge, creation of, if needs, 176 
debentures, no registration of, if can create charge on immovable property, 63 
debt if transferable without, 63, 553 
document executed earlier though registered later than another if has priority 
over other executed later, 458 
equitable mortgage, 179 
memorandum of, when necessary in, 180 
formal unregistered written mortgage, mortgagee if can enforce his security 
against land, 182 
identifying description of mortgage property can be admitted for, 198 
mortgage by deposit of title deeds, 126 
not, 126 
mortgage effected by, 166 
exceptions to, 166 
mortgage, of, historical background, 157 
no, in England where no instrument, 462 
notice, as constructive, 505 — see also notice 
notice, if, 495 
oral mortgage if can be proved without, 333 
parol equitable mortgage does not need, 186 | 
instrument, as Registration Act applies only to, 186 
a URE sesslon of title deeds almost stands in the place of, 485 
= prior mortgage of, effect, of, 463 
oric ority — see PRIORITY 
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REGISTRATION — Contd 


title deeds — contd 

deposited, if necessary, 126 
transfer of 

mortgage, if necessary, 64 

mortgagee's interest if to be effected by, 332 
usufructuary mortgage if can be proved without, 334 


REGISTRATION ACT, 1908 — see also REGISTRATION 


document, strikes at, 183 
equitable mortgage 
effected by parol. security unaffected by, 184 
memorandum of, meaning of, under, 180 
registration of, under, not necessary, 181 
oral agreement, if within meaning of, 462 
partly in parol and partly in writing, for, application of, 186 
mortgage by deposit of title deeds is on par with any other legal mortgage 
effected by proviso to sec. 48 of, 122-124 
oral agreement, equitable mortgage not, under, 186, 462 
parol equitable mortgage whether oral agreement within meaning of, 186 
parol mortgage under, validity of, 182 
transaction, not strikes at, 183 


REIMBURSEMENT 


money spent by mortgagee for, whether added to principal, 421 
right to, mortgagee's, 421 l 
defence of mortgagee’s title against mortgagor's for, 422 
insurance money, for, 423 
preservation of hypotheca, for, 422 
renewal of lease, for, 422 
support to mortgagor's title, for, 422 


RELEASE OF SECURITY(IES) 


confined to specified person or claim, operation of, 737 

effected, how, 737 
effect of release with third person for delivery upon conditions, 743 
extension of time, mere, for payment does not operate as, 743 
fraud, by, mortgagee’s right not affected, 738 
guardian of infant cannot, 737 
misrepresentation, by, mortgagee’s right not affected, 738 
mortgage discharge by, by mortgagee, 736 
mortgagee not entitled to lien for advances after, 711 


part release by mortgagee, effect of, when made with notice of third person's 
interest, 440 


parcel released is primarily liable, where, 440 
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RELEASE OF SECURITY(IES) — Contd. 


partial, in case of pledge, 439 
prior to third person, when, 441 
right of mortgagee to pursue residuary legatee of mortgagor, 743 
sale by mortgagee of entire estate for one of debts when operates as absolute, 
812 
stipulation to release portion upon certain payment, where enforced, 738 
subseguent mortgagee may claim rights as purchaser, whether, on part, 441 
surety on, right of, 441 
trustee, whether, can release portion, 737 
where new mortgage substituted in ignorance of intervening lien, mortgagee 
restored to original priority, 739 
except against third person advancing money subseguent to, and on faith 
of release, 739 


REMEDIES OF MORTGAGEE — see also MORTGAGEE 


contracts under sec. 65, for, 347 
damages under sec. 73, Contract Act, by way of, 347 


RENEWAL OF LEASE — see also LEASE 


expenses of mortgagee for, allowed, 696 

impossible by purchasing reversion, when mortgagor renders, effect, 401 
lien of joint tenant and tenant for life for fine, for, 242-243 

mortgagor cannot be compelled for, in absence of covenant, 401 
mortgagee when entitled to, right of mortgagor, 401 


RENT(S) — see also RENTS AND PROFITS 


arrears of, mortgagee if to pay, 434 
fair occupation, when may be credited towards income, 347 
improvement, at improved condition after mortgagee in possession allowed 
costs for, 710-711 
liabilities for mortgagee for collection of, 432 
mortgage deed silent as to liability to pay, mortgagee whether liable, 434 
mortgagee failed to maintain accounts, fair occupation rent if can be credited 
towards income, 347 
mortgagee failing to pay, mortgagor paying 
realisation by mortgagor, 433-434 
redemption, if can be adjusted in, 434 
mortgagee’s default to pay, and benami purchase by him, 434 
mortgagee in possession 
bound to pay, if, 433 
arrears of, 433 
cultivating himself chargeable with occupation, 688 
liable to pay, if, 416 
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RENT(S) — Contd 
mortgagee in possession — contd. 
pay, to, 416, 432, 433, 690 
mortgagor to pay 
when, 346 
mortgagee not in possession, 433 
occupation, what is, 640 
profits, and — see RENTS AND PROFITS, PROFITS 
property sold for arrears of, mortgage entitled to balance of sale proceeds, 391 
remedy for default of mortgagor to pay, 347 
usufructuary mortgagee 
failed to pay, mortgagor compelled to pay rent entitled to deduct that from 
his liability to mortgagee, 637 
landlord cannot sue, for, 637 


RENTS AND PROFITS — see also RENTS, PROFIT(S) 
account 
mortgagee if can have decree for, of, from mortgagor, 350 
mortgagor in possession not liable to, for, 350 
anomalous mortgage 
specified time, for, appropriation of, with possession if, 128 
collection of, by mortgagee, 432 
English mortgage 
mortgagee whether entitled to, in, 383 
whether part of mortgage in, 383 
interest, appropriated in lieu of, if usufructuary mortgage, 99 
Mahomedan widow if can claim, for dower, 254 
mortgage debt, mortgagee bound to apply, in liquidation of, 716 
mortgage deed silent as to possession and mortgagee takes possession, 
mortgagee if accountable to, 425 
mortgage money, applied in payment of, if usufructuary mortgage, 99 
mortgagee bound to apply, in liquidation of mortgage debt, 716 
mortgagee in possession to use his best endeavours to collect, 684 
mortgagor in possession, account for, whether liable to, 350 
possession, if proves, receipt of, by mortgagee, 675-676 
security in English mortgage whether, 116 
simple mortgage 
belong to mortgagor in, 116 
mortgagee if has right to, in, 67 
trustee, mortgagee is, until, are paid over to mortgagor, 637 
usufructuary mortgage 
applied partly in lieu of mortgage money and interest whether, 99 
appropriation of, in, 102 
interest, in lieu of, 99 
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RENTS AND PROFITS — Contd. 
usufructuary mortgage — contd. 
interest, greater or less than, mortgagor if entitled to redeem on repayment 
of mortgage money, 102 
part of, enjoyed by mortgagee whether, 99 
subsequent incumbrancer permitting mortgagor to receive, effect of, in, 101 
usufructuary mortgagee 
appropriate, may, 101 
interest or principal, not in lieu of, but set off against interest agreed upon 
and mortgagor personally liable in case of deficit, whether, 102 


RENT CONTROL LEGISLATION 
tenant of mortgagee if can claim protection of, 289, 344 


REPAIR(S) 
allowance for, mortgagee’s claim to, 698-701 
expenditure for, exceeds balance, mortgagee if to spend from own pocket, 434 
extent of mortgagee’s liability to keep building in good, 684 
liability of mortgagee in possession for making, 691 
mortgagee spending from own pocket for preservation of property from 
destruction, cost if to be added to principal under sec. 72(b) ... 435 
mortgagee in possession 
cost of, to be added to principal, by, 435 
failure to make, mortgagor making, effect of, 435 
make necessary, to, 435 
necessary v substantial, 700 
prior law of, 699 
prudent owner, as, mortgagee in possession to, 698 
pulling down ruinous house and building much better one if, 698 
substantial, allowance for, 699 


REPAYMENT 
minor executed mortgage, plaintiff if entitled to order of, 207 


REPURCHASE 
ostensible sale with condition for, when mortgage, 74 
mortgage and sale with clause for, distinction between, 76 — see also MORTGAGE 


RES JUDICATA 
priority, loss of, by, 517 


«REVENUE —see also GOVERNEMNT REVENUE 
z ae T RN of mortgagee in possession to pay, 690 
D morigagee failing to pay, mortgagor paying, if can be adjusted in redemption, 






ee in possession bound to pay, 434 
Py: Seer to preleci ee effect of, 235, 238, 713 
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REVENUE SALE(S) 
balance of sale proceeds, mortgagee’s right to, 391 
default of mortgagee, 391 
wilful, and purchase by mortgagee directly or indirectly, effect, 392 
default of mortgagor, 392 
mortgage not extinguished, mortgagee if can enforce lien, 392 
nullifying mortgage, if has effect of, 391 
purchase by mortgagor at, if subject to mortgage, 392 
redemption when allowed after, 392 
revenue, mortgage executed after default of payment of, mortgagee has right 
to surplus of sale proceeds of, 391 
right to proceeds of, 891 
surplus of proceeds 
mortgage not extinguished, mortgagee if entitled to, 391 
mortgagee when 
entitled, 391 
not entitled, 392 


RIGHT(S) 
foreclosure, to, definition, 359 


ROMAN LAW 
classification of mortgages under, 19-22 
historical sketch of, 14-20 
priority of mortgages under, 22-23 


ROMAN MORTGAGE 
and English mortgage 
comparison between, 58 


RULES 
power to High Court, to make, 896 


SALE — see also FORECLOSURE, REVENUE SALE. SALE WITH CLAUSE FOR REPURCHASE 
account for, proceeds, liability of mortgagee to, 441 
affects mortgagee's rights, if, 386 
anomalous mortgagee when can sue for, 365 
arrears of revenue, for 
mortgagee if can acquire good title by fair purchase at, 417 
American law, 417 
sweeps away all incumbrances, 401 
purchase by mortgagor, security of mortgagee not extinguished, 401 
assignee-cum-decree-holder if can execute decree against hypotheca, 367 
Code of Civil Procedure — see code OF CIVIL PROCEDURE 
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SALE — Contd. 


collusive, of pledge if may be impeached, 419 
combinatory or composite mortgage containing personal covenant without 
provision for, mortgagee if can sue for sale, 365 
conditional, what is, 74 
contravening O. 34, r. 14, C.P.C. against father, son if bring suit avoiding it, 367- 
368 
court, of hypotheca through, 116 
decree for, in action for foreclosure, 823 
deed purporting to effect, when mortgage by conditional sale, 76 
default of payment in simple mortgage if gives right to, 71 
deficit after, pledgor if may be sued for, 418 
discretion of court to decree under O. 34, r. 4, C.P.C., 365 
English mortgage if entitled to sue for, where T.P. Act does not apply, 366 
essence of contract in, time of repayment if, 78 
fairly conducted, pledged if liable, 418 
foreclosure 
alternative to, court if may order sale, 360 
and, 62 
decree for, and, distinction between, 62 
free of incumbrances, what is, 391 
hypothecated moveables, sale of, in, 21 
French Code, 22 
Indian law, 21 
Roman law, 21 
incorporeal property, of, when allowed, 141 
incumbrances, subject to, sec. 73 if applies, 391 
instalment, for, 812, 824 
interest only, 812, 824 
judicial, 365 
kind of claim, 367 
mortgagee purchaser, to, effect of, 368 
stranger purchaser, to, effect of, 368 
substituted security, 393 
surplus of proceeds of prior mortgagee's, if represents puisne mortgagee's 
security in new form, 393 
violation of O. 34, r. 14, in, effect of, 365 
who may sue for, 365 
maritime lien and right of, 231 
mortgage and, difference, 91, 211 
mortgage, and not, when, 112 


mortgage, but only, transaction not really, if lawful, 79 
mortgage by conditional — see MORTGAGE BY CONDITIONAL SALE 


and, distinction between, 76 - 
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SALE — Contd. 


mortgage, if, condition for reconveyance in deed of, 76, 77 
intention, depends on, 76 
document, gathered from, 76 
mortgage or 
inadequacy of English tests, 83 
tests to decide, 82 
intention is true, 82-83 
mortgage practically, 212 
mortgage, transaction not really, but only, if lawful, 78 
mortgage, with condition for retransfer if, 93-94 
mortgaged property, of, under decree for, 823 
mortgagee by deposit of title deeds, remedy of, if to sue for, 367 
mortgagee if entitled to decree for, as a matter of course in simple mortgage, 
72 
mortgagee if may spend money on hypotheca for preservation from, 422 
mortgagee may purchase at, with leave of court, 826 
mortgagee purchaser, effect of, 331 
mortgagee purchases in contravention of O. 34, r. 14, C.P.C. at, mortgagor if can 
still exercise right of redemption, 367 
mortgagor failing to perform his duty if gives mortgagee right of, before fixed 
term, 362 
mortgagor if guilty of wrongful act by allowing, in execution of money decree, 
386 
mortgagor in possession in ordinary course of business, by, if protected, 345 
operation of, under decree where necessary parties absent, 801-802, 810 
ostensible, meaning of, 73 
partial, 376 
personal decree and, 368 
mortgagee when entitled to both, 368 
pledge, of, 419 
pledgee of goods has right of, 418 
possession taken by simple mortgagee for non-payment if takes away right of, 
365 
power of 
abortive sale in professed exercise of, not destroyed, 374 
agent of mortgagee cannot buy, 373 
fraudulent purpose, for, mortgagee must not exercise, 372-373 
improper exercise of, by mortgagee 
purchaser with notice of, when not protected, 373 
sale not invalidated by, 373 i 
mortgagee cannot purchase under, 374 
mortgagee having, can sell to corporation of which he is a member, 373 


“ 


G:M—65 
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SALE — Contd. 
power of — Contd. 


mortgagee not a trustee of, for mortgagor, 372 
mortgagor, by, modern law, 28 

pledgee, of, without judicial process, 418 
purchase money how appropriated under, 441 
T.P. Act, law previous to, 21 


price below value if mortgage, 93 
private, 369 


agent of mortgagee 
conducting, duty of, 374 
purchaser, as interest of, 374 . 
assignee, if can exercise power of, 370 
auction, merely putting property to, if extinguishes right of redemption, 370 
benami purchase by mortgagee if void, 374 
conditions of exercise of power of, 372 
conduct of mortgagee if can be impeached, 372 
contract giving mortgagee to purchase under power of, legality of, 371 
corporation of which mortgagee is a member, to, effect, 373 
court if can interfere merely to prevent power of, 374 
default of payment, power if can be exercised if no, 371-372 
effect of sale under power of, 371 
exercised, when may be, 370 
fraud when absent in, remedy of mortgagor, 375 
fraudulent purpose, power must not be used for, 373 
Government mortgagee if has power of, 370 
impeachable, if, if purchaser had notice of improper exercise of power, 375 
impeaching, ground for, 374 
improper, by mortgagee, purchaser if can be impleaded, 375 
improper manner of, remedy of mortgagor, 375 
improper or irregular exercise of power of, 373, 375 
damage if claimable by mortgagor, 373 
purchaser buying with notice of, 373, 375 
injunction if can be refused for improper manner, 375 
injunction restraining mortgagee’s power of, 375 
interest remaining unpaid for three months, mortgagee if can apply power 
of, 372 
long delay in holding after expiry of period of notice, fresh notice if 
necessary, 372 
mortgagee if can become purchaser under power of, 371 
mortgagee if can buy property for himself, 370 
mortgagee if can sell to himself, 371, 373 
mortgagee when has express power of, 295 
nature of power of, 370 
notice for, long delay after servicing, fresh notice if necessary, 372 
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SALE — Contd. 


private — Contd. 
notice if to be served on assignee, 371 
portion of property for, of a, 372 
notice, mortgagor if may waive his right to, 371 
notice to mortgagor if necessary for, 371 
notice to second mortgagee for, first mortgagee if to give, 371 
power of, enjoyed by whom, 369-370 
power of, how to be exercised, 370 
power of, under s. 69(b), (c) if necessarily include power to postpone sale, 
370 
privately, property if may be sold, 374 
protection of mortgagor, 374-375 
public auction, by 
auction purchaser failing to pay, effect of, 374 
depreciatory condition should not be imposed to shy off intending 
purchaser in, 374 
reasonable publicity for, 374 
purchaser of a part of mortgaged property, right of, 375 
realisation of mortgage money by suit, power of, if affects mortgagee’s 
ordinary right of, 372 
receiver, power of, if may be exercised after appointment of, 372 
redemption right before registration of, 370 
redemption suit filed, English mortgagee if can be restrained by injunction, 
374 
sec. 69 whether prevents mortgagor from giving to second mortgagee 
power of, 370 
simple mortgage, in, power of, 370 
sub-mortgagee if can exercise power of, 370 
validity of, 372, 374-375 
who may exercise power of, 369 
public undertaking, forbidden in, 379 
puisne mortgagee 
effect of, at instance of, 803 
purchaser at, entitled to what rights, 838 
redemption 
decree made, if barred, 362 
extinguishes right of 
when not, 341 
whether, 341 
suit for, if maintainable unless, is set aside first, 368 
reimbursement to mortgagee for preservation from, 421 
remedy open to English mortgagee if only, 366 
revenue — see REVENUE SALE 
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SALE — Contd. 


right of parties how worked out by decree for, 597 
right to, of mortgagee, 365 
rule against, 379 
simple mortgage, in, power of, implied, 71 

court, exercised only through, 71 
simple mortgagee if can obtain decree for, 365 
stranger purchaser, to, contravening O. 34, r. 14, C.P.C. 

= redemption, mortgagor if can sue for, 367 

set aside, when can be, 367 
transfer of ownership, if, 46 
trustee, mortgagee when 

allowed, if, 379 

proper remedy, only, 379 
usufructuary mortgage 

personal covenant to pay imports right of, 102-103 
usufructuary mortgagee 

by, for dispossession, 388 

whether can sue for, 366 
when remedy in terms of C.P.C., O. 34, r. 15.. 367 
where owner of equity of redemption not made party, 728 
whether mortgagee can sell without redeeming prior mortgages, 839 
whether transaction mortgage or, with condition for repurchase, 76 — see also 

MORTGAGE 

who may sue for, 365 
with a clause for repurchase — see SALE WITH CLAUSE FOR REPURCHASE 
without intervention of court — see under private sale 


SALE WITH CLAUSE FOR REPURCHASE 


assigned, if can be, benefit of contract, 82 
conveyance of property, mortgagee to take, very common practice, 77-78 
default of payment on due date in, effect of, 82 
essence of contract in, time of payment whether, 78 
forfeiture clause in, effect of, after default on due date, 82 
mortgage by conditional sale and, difference, 76 
personal right, creates, 82 
ownership vests in transferee in, 82 
debt if exists, 80 


SALVAGE 


meaning of, 213 
lien — see SALVAGE LIEN 
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SALVAGE LIEN — see also LIEN, SALVAGE 


meaning of, 549 
paid-off demand may not be mortgage or charge while a person acquires, 549 
payable in priority to all other claims, 269 
principle of, 549-550 
general application of, 550 
Government revenue, if confined to payment of. 550 
priority among — see PRIORITY(IES) 
puisne mortgagee obtains partial discharge of prior mortgage without redeem- 
ing to save from sale is entitled to charge for amount spent, how, 549-550 
subrogation v, 549 — see also SUBROGATION 
what is, 549 


SCRIBE 


attesting witness, if can be treated as, 166 


SEAL 


signature if includes, 167 


SECURED CREDITOR(S) 


meaning of, 851 
security interest by, enforcement of, 849 
intervention by court, 849 
charge effected by Securitisation Act, 850 
overriding effect of, 850 
English law, 849 
practice followed in India, 849 
statutory law, 850 


SECURITISATION ACT 


introduction of, reason for, 857 

power to sell mortgage property without intervention of court under, 850 
provisions not to apply, when, 854 

remedy of borrower under, 858 


SECURITY(IES) 


accidental destruction of, creditor if can proceed against debtor personally, 385 
active, what is, 228 
alternative, 385 
charge if imperfect, 176 
collateral 
development of, 15 
concept of, 10 
consensual, 147-150 
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SECURITY(IES) — Contd. 
consolidation of, 27 — see also CONSOLIDATION OF SECURITIES 
created 
extent of, 119 
debentures if, 138-139 
floating, 138 
debt and, distinction between, 63 
debt and, of mortgage, 63 
debt if transferrable apart from, without registration, 553 
debt with, of land is mortgage, 106 
deed, material alteration of, without consent of mortgagor, if destroys, 178 
discharge of — see EXTINCTION OF SECURITY(IES), RELEASE OF SECURITY(IES) 
dissociation of debt from, does not extinguish security, 553 
duplicate deed when can be accepted as, 126 
early history of, 2-28 
encumbrance, as, 158 
kinds of,158 
English mortgage, when transferred in, 116 
essentials of, 163 
explained, 228 
extinction of — see EXTINCTION OF SECURITIES, RELEASE OF SECURITY(IES) 
fiducia is earliest form of Roman, 65 
future advances, mortgage to secure, if, 197 
Hindu law, 29 
method of development of, 34 
historical background of, 153 
history of, early, 2-28 
hypotheca is the best type of, 59 
indivisibility of, 376 
injury to, mortgagee if can maintain action against third person for, 415 
insufficient — see INSUFFICIENT SECURITY 
burden of proof on mortgagee, 351 
meaning of, 350 
mortgagee may restrain any act which likely to make, 414 
court if can interefere for protection of mortgagee, 414 
mortgagor if may be restrained to remove fixtures causing, 351 
rule for determining, 351 
‘intent to create’, in mortgage by deposit of title deeds, effect, 126 
intention to create, by deposit of title deeds is a question of fact, 126 
law not of, 126 
interest 
enforcement of, 849 
by secured creditor, 849 
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SECURITY(IES) — Contd. 
kinds of, 11, 143 
encumbrance, as, 158 
‘lien 
as, 228 
nature of, in, 158-159 
link-up, 229 
loan, if for repayment of, in simple mortgage, 71-72 
marshalling, 893 
minor giving, enforcement of, 207 
ratification, 207, 208 
mortgage, in, nature of, 159 
mortgage by conditional sale, when transferred in, 116-117 
mortgage by deposit of title deeds 
advance for additional amount, documents if can be as, for, 125 
mortgage if, for 
performance of obligation, 286 
repayment of debt, 286 
mortgagee if can abandon, and sue only on personal covenant, 369 
mortgagor in possession if may diminish, so as to make it insufficient, 349 
moveables, on, 353 
nature of, 67 
mortgage, in, 159 
order of, historical background, 156 
partition if affects, of mortgage, 405-406 
passive, what is, 228 
personal or real, may be, 11 
personal, what is, 228 
pre-existing rights of third parties subsequently affixed land if affects mortgagee’s, 
397 
primitive, and modern, 15 
produce of land if forms part of, when mortgagee entering into possession, 350 
ranking of, historical background, 157 
release of — see under EXTINCTION OF SECURITIES, RELEASE OF SECURITY(ES) 
rents and profits 
English mortgage, in, if, 116 
severance of, 378 d 
consent of mortgagor, with, 378 
decree of court, by, 378 
splitting claim of mortgagee, by, 378 
ways of, 378 
standard value of, for prudent mortgage, 351 





CENTRAL ai 
1032 Law of Mortgage 


SECURITY(IES) — Contd. 
subject of, should be specified in mortgage deed, 196 
substituted 
acquisition, mortgage extinguished by, mortgagee if entitled to, 389-390 
acquisition under Land Acquisition Act, application of principle of, in, 392 
compensation money when, 392 
doctrine of, 388 
application of, 388 
what is, 388 
judicial sale, by, 393 
mortgaged building pulled down and materials used for another building 
of mortgagor's representatives-in-interest, mortgagee if has lien attached 
to property in converted state, 389 
mortgagee has right to follow, into hands of third parties, 392 
mortgagee when given right to, 390 
mortgagee’s right to, 388 
partition, in, application of doctrine of, 393-394 
partition of, of mortgaged property, 388 
personal covenant, if affects mortgagee’s remedy on, 390 
replacement of mortgaged property if permissible by doctrine of, 389-390 
right of mortgagee, 399 
sale, mortgage extinguished by, mortgagee if entitled to, 389-390 
security changed into something other than property which constituted 
original security, mortgagee if gets rights over, 390 
transaction, mortgage extinguished by any, mortgagee if entitled to, 390 
sufficiency of, rule for determining, 350-351 
surety v, 154 
title deeds as, deposit of 
mortgage by deposit of title deeds, in, effect, 125 
Presidency towns, if usual mode of giving, outside Presidency towns, 179 
transfer of, historical background, 158 
what is, 228 


SECURITY INTEREST 
enforcement of, 851 
meaning of, 851 


SELDOM 
meaning of, 431 


SERVICE LIEN 
what is, 260 
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SET OFF, 725 


SIGNATURE 
facsimile of whole name impressed is, 167 
mark, includes, 167 
mortgagor to mortgage deed, of, 167 
seal, if includes, 167, 168 


SIMPLE MORTGAGE 
absolute ownership of estate by foreclosure in, if mortgage acquires, 67 
agreement, if created, by, 71 
and charge 
distinction between, 70 
cause of action, mortgagee has two-fold, 71 
characteristics of, 67 
charge and, distinction between, 70, 135 
charge as incident to debt, if creates, 71 
claim if can be satisfied by usufruct of property, 72 
consists of what, 67 
creation of, necessarily if implies existence of debt, 70 
default of debtor, two-fold cause of action of mortgagee, 67-68 
default of payment in, if gives right to 
possession, 71 
sale, 71 
earlier, mortgagee if can sue on, without mentioning his second usufructuary 
mortgage, 545 
English mortgage v, 116 
equitable charge in English law, corresponds to, 67 
essential elements of, 69 
‘estate’ in mortgagee, if vests, 67 
hypothecation of Roman law, corresponds to, 65 
later, subject to prior usufructuary mortgage, mortgagee under O. 34, r. 1 C.PC. 
if prevented from suing, 545 
mortgagee not bound to sue both remedies simultaneously, 68 
nature of, 67 
non-payment, cause of action for, 72 
not vests any estate in mortgagee, 67 
ownership by foreclosure if allowed, 73 
parts of, 67 
personal covenant to pay, always carries, 137 
personal liability, existence of, if essence of, 71 
personal liability in, if separate from obligation in rem created by pledge, 68 
personal liability, ineffective to create, covenant to repay when, 71 
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SIMPLE MORTGAGE — Contd. 
personal liability, loan prima facie involves, 71-72 
personal liability of mortgagor to pay debt, 68 
personal obligation in, 71 
possession in, mortgagee if put into, 67-68 
proviso for possession for non-payment if convert mortgage into, 72 
receiver if can be removed by court in, 383 
redemption, proviso for, in, effect, 72 
registration, effect of non-, 68 
remedy of mortgagee, 72 
rents and profits 
belong to mortgagor in, 116 
mortgagee if has right to, in, 67 
sale, if gives right to, default of payment in, 71 
sale, mortgagee if entitled to decree for, as a matter of course, 72 
sale of hypotheca through court, 116 
sale, power of, implied in, 71 
court, exercised only through, 71 
security if for repayment of loan, 72 
security, two-fold, for debt, 71 
specific property in immovable property if transferred in, 70 


usufructuary mortgage, with, if anomalous mortgage, 104 
what is, 881 


SIMULTANEOUS MORTGAGES — see MORTGAGE(S). PRIORITY(IES) 


SOLICITOR 


agent, when not, of mortgagee — see AGENT 
lien of, 242, 252 


SPECIFIC — see also SPECIFIC IMMOVABLE PROPERTY 
meaning of, 48 


SPECIFIC IMMOVABLE PROPERTY 
description of, 48 


meaning of, in sec. 58 .. 201 


SPECIFIC PERFORMANCE 
mortgagee may sue for, of contract with mortgagor, 408 


person mortgaging estate without title bound to perform contract on acguiring 
title, 523-524 


sec. 43, rule laid down in, 524 
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STANDING TIMBER — see also TIMBER 
injunction against cutting, by mortgagor, refused, when, 351 
mortgagor if entitle to remove, 349, 351 
moveable property, if, 206 
ripe for cutting and may deteriorate if left, mortgagor if entitled to remove, 351 


STOCK-IN-TRADE 
mortgage of, includes what, 138, 206 


STRANGER — see also THIRD PERSON 
waste by, mortgagee if can claim damages, 388 


STUDY 
scientific method of, 3 


SUBJECTS OF MORTGAGE — see MORTGAGE 


SUB-MORTGAGE — see also sSUB-MORTGAGEE 
account how taken in, 680 
applicability of law of mortgage in, 147-150 
meaning of, 147 
mortgage of mortgage is, 147 
mortgagee if can sue after executing, 148 
mortgagee if loses his right after executing, 148 
puisne mortgage and, distinction between, 147 
second mortgage and, 37 
title deeds, deposit of, in, 147 
what is, 147 


SUB-MORTGAGEE — see also su8-MORTGAGE 
decree for sale may be asked by, 823 
entitled to bring mortgagee's interest under earlier mortgage to sale, where, 149- 
150 
judgment, form of, in action by, 816 
mortgagee and, whose position is higher, 148 
mortgagor's right transfer by way of, if affect, 147 
position of mortgagee in relation to, 149 
possession of, right of, 148 
priority to claim of subsequent assignee, can get amount due to him in, 147 


SUBROGATION 
agreement with 
creditor, by, right of, 553 
mortgagor, by, right of, 553 
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SUBROGATION — Contd. 
assignee takes subject to all equities, 554 
assignment how effected, 554 
assignment of security 

effected by, by creditor, 553 
law prior to 1930 .. 554 
by agreement, 551 
contractual, what is, 547 
conventional 
legal, and, distinction between, 550, 552 
law relating to, 559 
sec. 92, under 
lender, position of, 558 
mortgagee, position of, 558 
purchaser, position of, 558 
statement of law, 552 
agreement with 
creditor, 553 
mortgagor, 553 
what is, 546, 552-553 
co-mortgagor who claims the right, 548 
doctrine of, 546 
strangers under Indian law, 561 
equitable charge on property, right of, involves, 549 
foundation of right of, 549 
guarantor can apply for temporary injunction by invoking equitable doctrine of, 
578 
kinds of, 552 
legal 
auction purchaser if has right of, 579 
co-mortgagor if has right of, 579 
contract, privity of, not rests on, 548 
conventional and, distinction between, 550 
corporate bodies borrowing in excess of their power, doctrine if applicable 
to, 562 
Indian law, in, 563 
lender advancing money, when, 569 
travesty of justice, 565 
absence of assignment not conclusive, 565 
intention of parties as crucial test, 566 
rule laid down, a broad, 567 
joint debtor, right of, to, 574 
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SUBROGATION — Contd. 
mortgagor and mortgagee relation 
absence of, effect, 577 
presupposes, if, 577 
mortgagor in paying off prior incumbrance created by himself if can claim 
right of, 578 
operation of law explained, 558 
partial, 581 
persons entitled to redeem for, 578 
person merely discharging mortgage debt not entitled to benefit of 
mortgagee’s security, 556 
person under viod or voidable title if can claim, 581 
principles of, 548 
prior mortgagee after redemption when can claim, 578 
prior mortgagee if entitled to, 578 
puisne mortgagee, right of, 576 
purchaser, right of, 576, 579 
redemption, right of, if arises without, 577 
redemption under sec. 92, arises on, 578 
persons mentioned in sec. 91, may be effected by, 578 
right of, 577 
arises when, 577 
redemption, if arises without, 577 
Roman law, in, 560 
stranger, position of, in English law, 560 
subrogee, rights of, 582 
subsequent mortgagee entitled to, after redemption, 578 
surety 
entitled to securities taken by co-sureties, 573 
extent of right of, 573 
remedy, if entitled to, 571 
English law, 571 
Indian law, 572 
right of, if has, 579 
trespasser if can claim, 581 
volunteer if can claim, 581 
way of occurrence, 560 
what is, 546, 552 
lender, position of, under sec. 92 .. 558 
lender when entitled to, 556 
lessees, rights of, 576 
limited only to rights of persons whose demand is paid off, 549-550 
marshalling and, closely related to one another, 598 
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SUBROGATION — Contd. 
meaning of, 546, 547, 552-553 
mortgage charge paid, if arises only where, 550 
‘mortgage has been redeemed’, meaning of, in sec. 92 .. 558 
mortgagee acquires right of, by agreement with mortgagor, 553 
mortgagee, position of, under sec. 92 .. 553 
mortgagee when entitied to, 556 
mortgagor estopped from denying statements in mortgage deed as against 
transferee, 554-555 
mortgagor, right of, on payment of debt, after property has been sold subject 
to mortgage, 576 
one of several mortgagors redeems entire mortgage, where, 575, 624 
operation of law, by, 558-559 
part of debt if remains unpaid, 559 
person advancing money to mortgagor for discharge of mortgage entitled to, 558 
puisne mortgagee 
obtains partial discharge of prior mortgage without redeeming to save from 
sale is entitled to charge for amount spent, how, 550 
right of, to, 576 
under sec. 92 may not be available to, 550 
purchasers 
rights of 
mortgaged premises, of, not under covenant to pay discharging 
incumbrances, 577 
part of estate, of, 576 
when entitled to, 558 
sale if set aside, 576 
redeeming 
payment must be full in, 585 
remedies of person paying off prior mortgage, 547-548 
right of, to whom, 549 
sec. 92, T. P. Act v sec. 69, Contract Act, 549 
salvage lien and right of, difference between, 549-550 — see also SALVAGE LIEN 
single creditor to, right of, on satisfaction of debt of double creditor, 597-598 
stranger's right to, when mortgage paid off with his money, 561 
subrogee if acquires new charge on payment, 550 
subrogee on payment acquires only right to enforce charge, 550 
substitution means, whether, 547 
surety’s, rights of, to, 571 
tenant for life, rights of, 576 
third party who claims, 548 
distinction between, 548 
third person when entitled to, to lien of purchaser, 250 
various aspects relating to, consideraiton by Supreme Court, 567-569 


what is, 894 
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SUBSEQUENT ADVANCE(S) — see FUTURE ADVANCE(S) 


SUIT(S) — see also PARTY(IES) 


consolidated, 795 
contribution, for, 623-624 
limitation for, 872 
foreclosure 
costs of, 837 
foreclosure/possession, for, 868 
foreclosure or sale, in actions for 
paramount title cannot be drawn into controversy, 802 
judgment 
action by sub-mortgagee, in, 816-817 
foreclosure action 
account taken of what, in, 815 
decree in, 814-815, 823 
form of, in, 816-817 
receiver, appointment of, when made, 815 
jurisdiction 
converted into money, where mortgaged premises have been, 791 
land in difierent districts, where, 791-792 
only triable in court within which land situate, 788 
pecuniary, how determined, 791 
practice of 
Bombay High Court, 789, 791 
English Chancery Court in cases of lands situated abroad, 788-791 
mortgages, on, comes under sec. 67 .. 388 
non-payment, effect of, where decree does not direect foreclosure on default, 
836 
on simple mortgage, 868 
parties in actions for foreclosure or sale, who should be made, 795-800 — see 
also ACCOUNT(S), PARTY(IES) 
pleading in actions for foreclosure or sale 
plaint must show, what, 810-815 
money claimed of ‘just allowance’ allowed, although no specific claim 
nor express provision in order, 811 
mortgagee may be restrained from pushing all his remedies concur- 
rently, when, 814 
two or more mortgages on same property, when plaintiff has, 812 
written statement should state all facts and documents, 814 
legal representative of mortgagor cannot set up paramount title in 
himself, 815 
mortgagor cannot deny his own title, 815 
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SUIT(S) — Contd. 
pleading in action for foreclosure or sale — contd. 
written statement should state all facts and documents — contd. 
mortgagor failing to bring forward special circumstances affecting 


amount due on mortgage, precluded from raising itin taking accounts, 
815 


puisne mortgagee, by, 873 
redemption 
actions 
alternative relief, mortgagor may claim redemption by was of, 831 
decree, form of, 723 
conveyance before account taken between mortgagee and sub- 
mortgagee, 833-834 
mortgagor when not paying within time fixed, 834 
period of redemption allowed as in foreclosure suit, 834 
redemption decreed on payment of mortgage debt where mort- 
gagee has incumbered security, 834 
inconsistent claim cannot be converted into one for redemption, 832 
mortgagee entering into possession or assuming control may be 
charged with wilful default although no claim made, 829-830 
mortgagor may fall back in prior mortgages if alleged consolidated 
mortgage not proved or is invalid, 833 
mortgagor must prove mortgage if defendant denies its existence, 833 
offer to redeem when necessary, 830 
court may make decree for redemption although no such offer, if 
mortgagee sets up absolute title, 831 
over payments, claim for, must be included, 830 
parties in, 827 
plaint should contain what, 830 
specific charge sought to be redemed, where, 833 
suit may be brought at and time before mortgage actually foreclosed 
or property sold under power, 829 
tender of amount and payment into court, 830 
tender refused, where, payment must be made in court, 829-830 
costs of, 837 
dismissal of, for, effect of, 835 
fresh, for, may be brought when, 836 
redemption, for, 864 
after lifting clog, 868 
starting point of limitation, 868 
commencement of limitation, 864 
relating to mortgage/charge 
limitation periods for, 861 
sale, for, 871 
sale, procedure in, for, 824 
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SUIT(S) — Contd 
suit on mortgage, under sec. 68 if, 388 
mortgage money, if a suit by mortgagee for, 388 
to enforce payment of money secured by charge, 876 
to enforce payment of money when barred by Art. 62 of Limitation Act, 868 
to enforce personal covenant, 868 
to recover possession transferred by trustee, 877 
under sec. 68(a) .. 872 


SURETY — see also GUARANTEE. GUARANTOR 

claim of, to securities arises only when creditor's debt fully satisfied, 574 

creditor not bound to preserve securities taken subsequently, 571 

discharge of 
alteration of contract between creditor and principal debtor, for, 574 
creditor relinquishes or deals with improperly with securities, where, 441, 

574 

entitled to benefit of all securities taken by creditor, 571 

extent of right of, 573 

judgment, form of, when mortgage by, 816 

marshalling in favour of, 598 

primitive, position of, 11 

principal creditor not entitled to benefit of collateral security given by principal 
debtor to, 574 

redemption right of, 331-315 

released if principal pays, 11 

right of, to securities taken by co-sureties, 573-574 

security v, 154 

securities given by co-sureties to creditor, not entitled to, 574 

subrogation, if entitled to right of — see SUBROGATION 

subrogation in favour of, 571 
English law, under, 571 

where subsequent security is taken for guaranteed as well as other debts, 573 

who is, 228 


SURPLUS PROCEEDS 
double creditor bound to hold, for benefit of single creditor, when, 597 
liability of mortgagee if, paid by him to wrong person, 441 
mortgagee’s right to apply, in satisfaction of unsecured debts, 474 
sale under decree for instalments, of, when, may be made over to mortgagee, 


825 
TACKING 


abolition of, 477 soči . k 
conditions need to be satisfied for application of, in India, 477 


G : M— 66 
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TACKING — Contd. 


doctrine of, 471, 477 

origin of, 471 
English and Indian laws contrasted, 478 
English law, in, 27, 471, 472 
forms of, 476. 
‘he who seeks equity must do equity’, value of maxim, in, 27, 473 
id certum est quod certum reddi potest, application of maxim, in, 478 
India, not allowed in, 473 
Indian law of, 477 

requirements, 47 
law and equity illustrated by, 26-27 
meaning of, 158 
prior mortgage should express maximum to be secured thereby, 478 
prior mortgagee had, at the time of making further advances, notice of second 

mortgage, if immaterial under s. 79 ... 478 
prohibited in India under s. 93 ... 477 
prohibition of, 895 
Roman law, recognised to some extent in, 471 
s. 79 when not attracted, 477 
third person. if can prejudice, right, 471 
unsecured debts may be tacked, when, 474 
what is, 158 
‘where the equities are equal, the law shall prevail’, corollary from maxim, 28, 
471 


TENANCY — see also LANDLORD, LEASE. LESSEE, RENT, TENANT 


alteration of terms of subsisting, by mortgagee, if permissible, 413 
clog on redemption, when, 294 
created by 
mortgagee 
termination of mortgagee's interest if survive tenancy, 344 
mortgagor in possession 
mortgagee if bound by dealings, 344 


TENANT(S) —see also LANDLORD, LEASE, LESSEE, RENT. TENANCY 


agricultural land, inducted by usufructuary mortgagee in protection of, 289, 429 

cannot claim protection of rent control legislation, when, 710 

joint —see JOINT TENANT(S) 

landlord purchasing holding in collusion with, mortgage previously created by 
tenant if can be enforced against landlord, 401 

lease by mortgagee, creation of, providing occupancy right in favour of, if prudent 
management, 429 
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TENANT(S) — Conta. 
mortgagee 
liable as, when, 417 
retain, to, possession as, after redemption if clog, 294 
mortgagee, and 
position of, 648-649 
mortgagee, of 
eviction by mortgagor, in can resist on basis of Rent Acts. 428 
when cannot be ejected after redemption, 428 
mortgagee's 
position of, after redemption, 709 
mortgagor 
khas possession from, will get, when, 428 
remains in possession as, effect of, 676 
tenant-at-will, as, if, 343 
possession through, mortgagor will get khas, when, 428 
redeem, for life if can, before remainderman, 316 
if can, 314 
redemption 
mortgagee’s, if can continue after, 289 
position of, of mortgagee after, 289 
right of, 312 
when protected after, 289 
Rent Control Legislation, if can claim protection of, 289, 343 


TENDER 
accepted from mere stranger under misconception, mortgagee if bound to 
reconvey estate to mere stranger, 310 

actually amounts to payment, deposit in court if necessary, 310 
authorised person to receive payment, must be to, 308 
conditional 

bad in law, if, 308 

effect of, 308-309 

must not be, 308 

what is, 308 

when goods tender, 309 
Contract Act, s. 38, rule under, 308 
debt has been assigned 

tender to assignee, 308 

without notice of debtor, tender to original mortgagee, 308 
defence of, when set, money must be brought into court. 310 
deposit, and, distinction between, 730 
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TENANT(S) — Contd 
deposit in court 
defence of, needs, 310 
plea of, needs, 310 
effect of, 438 
how to, 308-312 
if a precondition to a redemption suit, 731 
improperly rejected when property made if equivalent to payment, 311 
interest, stops running of, when 310 
mere stranger, mortgagee if bound to 
accept tender from, 310 
reconvey estate to when tender by mere stranger, 310 
mortgage money in court operates as, when, 438 
mortgagee avoiding 
deposit under s. 102 .. 307 
mortgagor if bound to, when, 307 
mortgagor if can use mortgage money, 307 
mortgagee if has right that, should be made by right person, 310 
mortgagee in possession bound to account for gross receipts after, 698 
notice, and, 896 
object of, 308 
one of joint mortgagees, to, validity of, 732-734 
part creditor if bound to accept, 308 
particular place not fixed for, when, debtor to seek creditor, 307 
person having partial interest 
equity of redemption, in, if can, 310 
if can, 310 
personal 
debt where assigned, must be made to assignee if debtor has notice, 307 
dispenses with, when, 307 
person to whom should be made either unknown or cannot be found where, 
307 
place appointed for, where no, debtor must seek out creditor, 307-308 
plea of, must be accompanied by money, 310 
pledge extinguished by, 788 
properly made and improperly rejected if equivalent to payment, 311 
protest, under 
creditor if can refuse, 308 
mere, bad in law, if, 308 
redemption, must be made for, valid, 310 
refusal to accept 
breach of contract, if, 311 
costs of redemption suit, makes liable for, 311 
interest thereafter if payable, 311 
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TENANT(S) — Contd. 
refusal to accept— contd. 
mortgagee's risk, at, 311 
payment into court 
omission for, only raises guestion of costs, 830 
should be followed by, 830 
pledgee of chattels becomes wrongdoer after, 311 
remedy of mortgagor, 311 
service or, 896 
on or to agent, 896 
unconditional, must be, 308 


THIRD PERSON(S)—see also STRANGER 
acquired interest in mortgaged estate since making of mortgage of which 
mortgagee has notice if can be defeated, 438 
duty of mortgagee to, 438 
American law on, 440 
English law on, 439 
general rule of, 438 
part of mortgaged land, if mortgagee can release, and claim another portion in 
which, has interest, 439 
pledgee, interest of, if can be transferred to, 443 


TIMBER—see also STANDING TIMBER 
mortgagee not in possession may sue stranger for cutting, when, 415 
mortgagor in possession restrained from cutting, where, 351 
sold by mortgagor and removed by purchaser, mortgagee if can maintain action 
for value, 415 


TIME FOR PAYMENT 
contract of mortgage, not of the essence, 26 
enlarged, may be by, court pending appeal, 819 
enlarged, not, merely because of appeal, 819 
enlargement of 
application for, should be made to original court, 820 
redemption suit, in, 834-835 
foreclosure in decree for, 817 
discretion of court, may be enlarged at, 817-818 
holiday, expires on, where, 819 
mere extension of, cannot impair security, 743 
redemption, for, 275, 834 


TITLE —see also TITLE DEEDS 
deed—see TITLE DEEDS 
documents of, which documents constitute, 124 
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TITLE — Contd. 
fraud in, pledgor answerable for, 354 
mortgagee if may | 
maintain or defend actions in which, is in debate, 416 
spend money for 
establishing his own, against mortgagor, 409 
supporting mortgagor's title, 409 
mortgagor 
copies of documents of, if can take, 332 
estopped from, if 
alleging that he has no, in property, 346 
derogating from his grant for defeating transferee's title, 346 
setting up, to third person, 346 
indemnify estate for expenses incurred in protecting, if to, 346 
pledgor if part with, 353 
reimbursement to mortgagee for 
defence of mortgagee's, against mortgagor's, 422 
support to mortgagor's 422 
sale for arrears of revenue, at, mortgagee if can acquire good, 417 
American law, 417 


TITLE DEED(S)—see also EOUITABLE MORTGAGE. MORTGAGE BY DEPOSIT OF TITLE DEEDS, TITLE 
constructive delivery of, what is, 126 
creditor and debtor are tenants-in-common, former has title deeds, request by 
latter that they may be retained as security for debt, may create valid equitable 
= mortgagor, 187 
_ custody of, mortgagee if entitled to, 416 


P ei se 
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TITLE DEED(S) — Contd. 
deposit — contd. 
security, if usual mode of giving security outside Presidency towns, 179 
sub-mortgagee, by, 147 
effect of mortgagee leaving, with mortgagor, 485-489, 495 
every, if necessary to be deposited in equitable mortgage, 186-187 
importance of possession of, in England, 485 
important deed lost, if rest can be deposited in equitable mortgage, 186-187 
inspection of, by mortgagor when in custody of mortgagee, 416 
intention to create security by deposit of, is a question of fact, 126 
law not of, 126 
misrepresentation by mortgagor if can create charge on land to which, relate, 
187 
mortgage by deposit of, 179, 186-191— see also EQUITABLE MORTGAGE.MORTGAGE BY 
DEPOSIT OF TITLE DEEDS 
mortgage by deposit of title deeds, where can be deposited, 121, 124 
mortgagee is bound to examine, how far, 120 
original mortgage is by deposit of, second deposit if can take place, 147 
part of 
deposit of, 121 
physical delivery of, if only mode of deposit, 125 
possession 
importance of, of, in England, 485 
mortgagor, with, effect of, 485, 494 
registration, stands in the place of, where, 485 
small importance where registration prevails of, 494 
registration, almost stands in the place of possession of, 485 
registration if necessary for deposit of, accompanied by memorandum, 228 
registration is not necessary, when, 181 
sub-mortgage, in deposit of, 147 
to be deposited 
to whom, 119 


TOWN(S) 
mortgage by deposit of title deeds 
deliveries, goes with, 125 
person, does not go with, 125 
property lying outside notified, if can be mortgaged in notified towns, 125 


TRADE — see also BUSINESS 
mortgage of building used for, if include trade, 395 


TRANSFER —see also TRANSFER OF PROPERTY 
mortgage includes, if, 877 
security, of, historical background, 158 
uundivided share, of and transfer of specific items of joint armani difference 
between, 391 
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TRANSFER OF INTEREST 
and transfer of ownership 
distinction between, 46 
depends upon, whom, 47 


TRANSFER OF OWNERSHIP 
and transfer of interest 
distinction between, 46 


TRANSFER OF PROPERTY—see also TRANSFER 
absolute to be made by which words, 113 
Act—see TRANSFER OF PROPERTY ACT. 1882 
lease if, 339 
mortgage if, 339 


TRANSFER OF PROPERTY ACT, 1882 

applies to Mahomedans, if, 45 

sec.3: interpretation clause, 880 

sec. 7: persons competent to trnasfer, 881 

sec. 58: mortgage, mortgagor, mortgagee, mortgage-money and mortgage- 
deed difined under, 881 

sec. 58(a): definition of mortgage under, 46 

sec. 59: mortgage when to be by assurance, 882 

sec. 59A: references to mortgagors and mortgees to include persons deriving 
title from them, 882 

sec. 60: right of mortgagor to redeem, 883 

sec. 60A: obligation to transfer to third party instead of re-transference to 
mortgagor, 883 

sec. 60B: right to inspection and production of documents, 883 

sec. 61: right to redeem separately or simultaneously, 884 

sec. 62: right to usufructuary mortgagor to recover possession, 884 

sec.63: accession to mortgaged property, 884 

sec. 63A: improvements of mortgaged property, 884 

sec. 64: renewal of mortgaged lease, 885 

sec. 65: implied contracts by mortgagor, 885 

sec. 65A: mortgagor's power to lease, 886 

sec. 66: waste by mortgagor in possession, 886 

sec. 67: right to foreclosure or sale, 886 

remedies to mortgagees in respect of several classes of mortgages under, 
363 
sec. 67A: mortgagee when bound to bring one suit on several mortgages, 887 
conditions for, 544 
sec. 68: right to sue for mortgaged-money, 887 
sec. 69: power of sale when valid, 887 
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TRANSFER OF PROPERTY ACT, 1882 — Contd. 
69A: appointment of receiver, 888 


sec. 
sec. 
sec. 


sec. 
sec. 
sec. 
sec. 
sec. 
sec. 


70: 
TALS 


accession to mortgaged property, 890 
renewal of mortgaged lease, 890 


not applicable if there is a contract to the contrary, 404 


72: 
"3: 
76: 
77: 
78: 
79: 


892 


sec. 
sec. 
sec. 
sec. 
sec. 
sec. 
sec. 
sec. 
sec. 
sec. 
sec. 
sec. 
sec. 
sec. 
sec. 
sec. 


81: 
82: 
83: 
84: 
91: 
92: 
93: 
94: 
95: 
96: 
98: 


rights of mortgagee in possession, 890 


1049 


right to proceeds of revenue sale or compensation on acquisition, 891 


liabilities of mortgagee in possession, 891 
receipts in lieu of interest, 892 
postponement of prior mortgagee, 892 


mortgage to secure uncertain amount when maximum is expressed, 


marshalling securities, 893 

contribution to mortgage-debt, 893 

power to deposit in court money due on mortgage, 893 
cessation of interest, 894 

persons who may sue for redemption, 894 

subrogation, 894 

prohibiting of tacking, 895 

rights of mesne mortgagee, 895 

right to redeeming co-mortgagor to expenses, 895 
mortgage by deposit of title-deeds, 895 

rights and liabilities of parties to anomalous mortgages, 895 


100: charges, 895 

101: no merger in case of subsequent encumbrance, 895 
102: service or tender on or to agent, 896 

103: notice, etc. to or by person incompetent to contract, 896 
104: power to make rules, 896 


TRANSFEREE 
mortgagor estopped as against when, 554-555 


TRESPASSER 
mortgagee not in possession if can maintain action against, 415 
possession, for disturbance by, if within s. 68(1)(d) .. 387 
usufructuary mortgagee dispossed by, mortgagor if can sue, 380 


TRUSTEE(S) 
cestui que trusts not postponed by reason of trust by, 487 
lien of, 241, 466 
mortgage by, 211-213 


predecessor, not bound by, 529 


mortgagee if can as, purchase property under power of private sale, 371 
mortgagee in possession 


G : M— 67 


is not, for mortgagor, 343, 417 
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TRUSTEE(S) — Contd. 
mortgagee in possession — contd. 
position of, is akin to that of, 333 
possession transferred by, suit to recover, 877 
rents and profits are paid over to mortgagor, until mortgagee is, 637 
when, of Hindu religious endowment may create valid mortgage, 219 


TRUSTS ACT, 1882 
lien under, s. 32 .. 260 


UNCONSCIONABLE BARGAIN 
an aspect of, in England, 287 
clog on redemption v, 286-289 
covenants held to be oppressive and, 287 
frud, if a species of, 287 
what is, 286, 287 


UNPAID VENDOR 
lien of, 247-253 
lost how, 247-248 


USUFRUCTUARY MORTGAGE—see also USUFRUCTUARY MORTGAGEE, ZURIPESHGEE 
actual possession, instead of, tenants are directed to pay rent to mortgagee if, 
100-101 
anomalous mortgage, when ranks as, 366 
za bond for definite term of years, if can be treated as, 385 
bama persona! covenant to repay if implied, 385 
We: Aa classes of, under T.P. Act, 99 
7 common form of, most, 100 
lant to pay renders, anomalous mortgage, 104 
ortgagee cannot sue for, in, 101 
ero interest Covenanjing to give up possession on payment of 
Ca | 


(d 0) if immediacy involved in word, 100 
3, hoog Ag can sue on, without mentioning his 
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USUFRUCTUARY MORTGAGE — Conta. 


incidents of, 100-104 
ownership is trnasferred in, 99 
interest 
creditor given right to mango crops in lieu of, if, 102 
deed silent about covenating to give up possession on payment of principal, 
presumption, 99 
rents and profits greater or less than, mortgagor if entitled to redeem on 
repayment of mortgage money, 102 
kanam-kuzhikanam and, have many common features, 109 
later simple mortgage subject to prior, mortgagee under O. 34, r.1, C.PC. if 
prevented from suing, 545 
lease, and, distinction between, 104 
lease, be means of, if zuripeshgee, 104 
lease or, test for, 104-105, 108 
lease v, 104 
mere covenant to pay unacompanied by hypothecation of property if changes 
character of, 103 
mortgagee can 
claim interest for dispossession, whether, 386 
sue for sale in, if, ranks as anomalous mortgage, 366 
mortgagor binding himself to deliver possession to mortgagee in, 100 
mortgagor cannot claim reserved rent, when, 721 
nature of, 99 
oral creation and subsequent registration of, validity of, 166 
ordinary mortgage and, difference between, 100 
payment of mortgage money by mortgagor, and, effect, 110 
personal covenant in —see also PERSONAL COVENANT, PERSONAL LIABILITY 
personal liability 
absence of, in, 102 
mortgagor, of, if expressely made, effect, 102-103 
possession 
given to creditor to enjoy rents and profits is, 99 
mere, if, 101 
mortgagee authorised to retain, till payment of something in addition to 
mortgage money, if, 101 
mortgagee can claim interest for dis-, whether, 386 
mortgagee entitled to retain, till redemption by mortgagor by paying 
principal, 101-102 
mortgagee if does not take, interest cannot be recovered by him, 672-673 
mortgagee to retain, until, debt is paid, if essence of, 99 
mortgagor binding himself to delvier, to mortgagee, in, 100 — HiBU 
mortgagor, of, if ipso facto unlawful till DORERJBINE is manara in 
mortgagor when can recover, in, 277) rede 
right of transferred in, 100 oi prven eve: 
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USUFRUCTUARY MORTGAGE — Conta. 
possession — contd. 
right to when immediate possession not possible, if sufficient, 100 
third party, by mortgagee deprived of, after taking possession, remedy, 101 
statutory duty of, 101 
third party, of, mortgagor may sue for possession to fulfil his obligation, 101 
when mortgagee lets into, mortgage whether becomes, 99-100 
redeeming features of, 335 
redemption 
minimum time for, in, if proper, 333 
mortgage money takes place on payment of, 103-104 
preliminary decree for, 284 
rents and profits 
applied in payment of mortgage money if, 99 
applied partly in lieu of mortgage money and interest if, 99 
appropriation of, 102 
greater or less than interest, mortgagor if entitled to redeem on repayment 
of mortgage money, 102 
interest or principal, not in lieu of, but set off against interest agreed upon 
and mortgagor personally liable in case of deficit, if, 102 
part of, enjoyed by mortgagee if, 99 
s. 62 applies only to, 323 
sale 
personal covenant to pay in, imports right of, 102 
self redeeming 
not, when, 102 
when, 102 
simple mortgage with, combination of, if anomalous mortgage, 104 
stipulation of fixed period, if, 101 
subsegeunt incumbrancer permitting mortgagor to receive rents and profits, 
effect of, in, 101 
three classes of, 99 
time fixed for definite period if, 101 
anomalous mortgage, becomes, 101 
time if can be fixed until payment of mortgage money in, 101 
usufruct, enjoyment of, transferred in, 99 
what is, 882 
zuripeshgee lease — see ZURIPESHGEE 
test to decide, or, 105 


USUFRUCTUARY MORTGAGEE — see also MORTGAGE iN POSSESSION. USUFRUCTUARY MORTGAGE 
account, no, directed against, 720 
Gain bi of adverse possession, if tenable, 109 
sed by mortgagor before expiry of mortgage period, remedy of, 104 
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USUFRUCTUARY MORTGAGEE — Conta. 
foreclosure by, for dispossession, 388 
forego benefit, may, 101 

recovery of debt, if affects, 101 
may be deemed to be the owner, when, 99 
possession 
bound to take, if, 101 
exclude others from, if can, 101 
exclusive, entitled to, 101 
interest cannot be recovered by, if he does not take, 673 
not getting, may sue for 
damages, 101 
possession, 101 
rents and profits, may take, 101 
sale by, for dispossession, 388 


USURY 


forms of mortgage, invented to avoid reproach of, 43, 107 
laws formerly in force, 107 


VAGUENESS 
descriptive, 199 
meaning of, 199 


VENDOR 
unpaid — see UNPAID VENDOR 


VOLUNTARY WASTE — see waste 


VOLUNTEER 
lien claimed by, when, 238 
marshallings right of, 600-601 


WAIVER 
mere acceptance of security is not, of possessory lien, 787 
parting with possession, by, where lien only possessory, 787 
redelivery of pledge to pledgor for limited purpose does not amount to, 787 
security of mortgagee, what amounts to, of, 745, 747 
unpaid vendor's lien, what operates as, of, 247 


WALDI 
customary mortgage, a, 133 


WASTE — see also WRONGFUL ACT, WRONGFUL DEFAULT 
accidental fire if, loss arising from, 436 
classes of, 348 

equitable waste, 349 
permissive waste, 349 
voluntary waste, 348 
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WASTE — Contd. 
cutting of trees by mortgagee already existing in land, if, 435 
damage for, mortgagee if can claim, 388, 415-416 
eguitable, what is, 349 
injunction, can be restrained by, if, 349 
involuntary, liability of mortgagee for, 684 
khas possession, mortgagee’s act detreating mortgagor's right to, 436 
lease by mortgagee giving tenant permanent occupancy right if, 436 
liability of mortgagee in possession for 
involuntary, 684 
voluntary, 350 
wilful, 348 
meaning of, 348 
mortgagee’s act detrimental to mortgagor's interest if, 436 
mortgagee in possession failing to give notice to mortgagor that trees are falling 
by natural cause, if, 436 
mortgagee in possession must not commit, 435 
mortgagor whether may be compelled to correct permissive, 351 
mortgagor in possession if liable for 
destructive, 349 
permissive, 349 
permissive 
allowing building to fall into state of decay if, 349 
mortgagee if liable for, 349 
positive act of injury to inheritance, wrong of omission constituting, if, 349 
voluntary if contrasted with, 349 
what is, 349 
pulling down property by mortgagee if, 436 
stranger, by, mortgagee if can claim damages for, 388 
tenancies for life, if concerns, 348 
tenant for life 
destruction of property, if can commit wanton, 349 
unimpeahable for, if made, 349 
terms of years, if concerns, 348 
voluntary 
altering house if, 349 
changing course of husbandry if, 349 
cutting timber if, 349 
forms, general, 348 
mortgagor in possession while enjoying freedom from liability to account, 
he must not be guilty of, 349 
opening 
mines if, 349 
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WASTE — Contd 

voluntary— contd. 

opening — contd. 
pits if, 349 
permissive waste if contrasted with, 349 
positive act of injury to inheritance, wrong of commission constituting, if, 
348 

pulling down house if, 349 
what is, 348 

wilful 

mortgagee, by, forbidden, 681 

wrongful act committed by mortgagor 
mortgagee can sue for, whether, 386 
whether, 386 


WEST BENGAL SERVICE RULES 
lien under, r. 5(23) .. 260 


WIDOW 
Hindu—see HINDU WIDOW 
lien. if Hindu, has, over estate of husband for maintenance, 255 


WILFUL DEFAULT 
account in case of, 686, 722, 815 
agent, by, mortgagee in possession liable for, 685 
burden of proving, lies on mortgagor, 686 
duties of mortgagee in possession avoiding, 685-686 
liability of mortgagee for, 677, 685, 722 
meaning of, 686 
mortgagee when not charged with, for not realising actual preceding rental, 687 
moveable property, of, mortgage when charged with, 722 
pleading, against mortgagee in English law, 686 
pleading need not expressly charge, against mortgagee in possession, 686 


WITNESS(ES) 
afterwards subscribing mortgage instruments, legality of, 166 
attestation by two, in instrument of mortgage, 166 
particular part of document, if to affix their names on any, 167 
presence of, at execution of mortgage instrument, if necessary, 166 
scribe if can be treated as, 167 


WORDS AND PHRASES 
a droit commun coutumier, 5 
‘a person is said to have notice’, 880 
a profits a prendre, 49 
‘absolute’, 113 
accessio cedit principale, 336 
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1056 Law of Mortgage 


WORDS AND PHRASES — Contd. 

accession to mortgaged property, 336, 394 

separable, 337 
accessorium non ducit, sed sequitur suum principale, 336 
accounts, mode of taking, 715 
account with rests, 639 
act of 

law, 135 
parties, 135 

active security, 228 
actual notice, 499 
adaimana pattram, 65 
adhi, 30 
‘after the mortgage money has become due’, 362 
all deeds are to be taken most strongly against the maker, 166 
‘and the transaction does not amount to a mortgage’ in s. 100 .. 168 
animo attestandi, 169 
anomalous mortgage, 128, 129 
antichresis, 155 
arh, 65 
assign, 113 
‘attached to the earth’, 50 
attestation, 169 
attornment clause, 676 
avadhi vikrayam, 59 
avakasam, 131 
bandha, 30 
bandhaka, 30 

dhrista, 59, 65 
bandhakanama, 65 
bandhakikhat, 65 
bandhyate, 30 
bargain 

catching, 287 

unconscionable, 286 
bhogbandhaka, 65 
bhogya, 31 
bhogyam, 59 
‘but not so as to prejudice the rights of any person who has for consideration 

acquired an interest in any of the properties’ in s. 81 .. 607 

‘by clear and express words’, 78 
bye-bil-wufa, 43, 44, 45, 59, 60, 65, 76 
capico, 17 
catching bargain, 287 
‘cause the mortgaged property to be sold’, 70 
certum esd quod certum reddi potest, 200, 201 
cessante ratione cessare debt et lex, 27 
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WORDS AND PHRASES — Contd. 
cessio in jure, 19 
charge, 135, 622, 623 
contingent, 138 
floating, 138 
present, 138 
charging lien, 259 
chitham, 133 
clog on redemption, 285 
conditional . 
sale, 74 
tender, 308 
consideration, 223 
consolidation of securities, 536 
constructive, 500 
delivery of title deeds, 125 
notice, 500 
contingent charge, 138 
‘contract to the contrary’, 614, 619 
in the absence of, 539 
contractual subrogation, 461 
contractus fiduciae, 65 
conventional 
lien, 228, 230 
subrogation, 547, 550 
creditor 
judgment, 229 
secured, 229 
damduput, 661 
debentures, mortgage, 138, 344 
deed of mortgage, 46 
default, 685 
wilful, 685, 686 
wrongful, 386 
dharna, 17 
dharthe, 133 
dhrista bandhaka, 59-60, 65 
doctrine of substituted security, 388 
due management, 700 
‘due management of the property’, 698 
duggubhogyam, 65 
English mortgage, 110 
equitable 
lien, 229, 258 
mortgage, 56, 111, 179 
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WORDS AND PHRASES — Contd. 
eguitable — contd. 
right to redeem, 266 
waste, 349 
equities being equal, the law shall prevail, 26, 191, 471 
equity considers this as done which ought to be done, 202 
equity of redemption, 162, 267 
escrow, 177 
estoppel by representation, 523, 643 
‘fair occupation rent’, 640 
faustpfand, 155 
fiducia, 12, 65, 155 
fixtures, 397 
floating charge, 139 
foreclosure, 62, 359-362 
forfeiture, 25, 479 
fraud, 480 
gage, 54, 155 
gaghan lahan, 60, 65, 76, 88 
general lien, 256 
goodwill, 396 
gopya, 31 
gross negligence, 479, 482, 484 
guarantee, 228 
guarantor, 228 
he who seeks equity must do equity, 27, 245, 473, 548 
ss he who trusts most shall suffer most, 490 
i _ hug aziree, 106 
hypot eca, 13, 14, 59, 60, 156 
| certu nest quod certum reddi potest, 478 
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WORDS AND PHRASES — Conta. 
jura in re aliena, 11, 12, 154 
jus in re aliena, 154 
kanam, 65, 131, 132 
kanam-kuzhikanam, 109, 132 
kanapaltam, 132 
khaikhalasi, 64, 65 
kotkobala, 44, 59, 65 
lakhamukhi, 132 
lakhamukhidar, 133 
law, 3 

operation of, 136 
philosophy of, 2 
legal 
mortgage, 110 
subrogation, 547, 550, 551, 552 
lekha mukhi, 132, 133 
lex non cogit ad impossibila aut inutilia, 820 
lien, 155, 227, 228, 229, 230, 233, 234 
charging, 230, 259 
conventional, 229 
eguitable, 229, 258 
general, 256 
implied, 229 
judicial, 261 
maritime, 230 
particular possessory, 230 
partnership, 227 
possessory, 163, 227, 228, 230, 256 
particular, 230 
privileged, 258 
retaining, 230 
salvage, 259, 549 
service, 260 
solicitor's, 242, 252 
special, 256 
statutory, 229 
tacit, 253 
toll, 259 
vendor's, 227 
management, due, 700 
property, of the, 698 
maritime lien, 230 
memorandum, 180 
michavaram, 131 
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WORDS AND PHRASES — Contd. 

misrepresentation, 479 
mode of taking accounts, 715 
modus et conventio vincunt legem, 223, 281 
mort, 54 
mortuum vadium, 24, 54 
mortgage, 19, 46, 54, 64, 282 

anomalous, 128, 129, 131 

conditional sale, by, 74 

debentures, 138, 344 

deed, 46 

deposit of title deeds, by, 179 

English, 110 

equitable, 56, 111, 179 

iladawara, 132 

legal, 111 

money, 46, 224 

puisne, 147 

san, 133 

simple, 67 

simple, usufructuary, 129 

sub-, 147 

test of, 159 

usufructuary, 98 

usufructuary, simple, 129 
mortgage by conditional sale, 72-81 
mortgage by deposit of title deeds, 178, 179 
7 oid debentures, 138, 344 


ge has been redeemed’, 333 
e money, 46, 224, 658 
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WORDS AND PHRASES — Contd. 
notice — contd. 
constructive, 499, 500 
imputed, 499 
novation, 744 
nuda cousentio, 66 
obligation, 11 
occupation, 640 
rent, 640 
omne principale trahit ad se accessorium, 63-64 
‘on a certain date’ in s. 58(c) .. 74 
on demand, 273, 362 
once a mortgage always a mortgage, 75, 279, 285 
‘one world’, 5 
operation of law, 135 
‘ostensible sale’, 73-74 
‘otherwise acquire’, 784 
othider, 132 
otti, 59, 132 
ownership, 343 
panayam, 65 
particular possesory lien, 230 
partnership lien, 227 
passive security, 228 
pawn, 155 
pegno, 155 
permissive waste, 349 
‘perpetuum mobile’, 6 
person redeeming must do equity towards mortgagee, 536 
‘persons who may sue for redemption’, 317 
peruartham, 65, 132 
peshgi, 104 
philosophy of law, 2 
pignus, 12, 58, 155 
plantatur solo, solo cedit, 49 
pledge, 30-33, 46, 141, 154 
possession, 640 
possessory, 230 
lien, 163, 227, 228, 256 
'power of sale in s. 69(b), (c) .. 369 
present charge, 138 
prior tempore potior est jure, 14 
privileged lien, 258 
privileges, 158 
profits a prendre, 49 
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WORDS AND PHRASES — Conta. 
profits, net, 640 
property, 842 
moveable, 205 
special, 142, 143 
puisne mortgage, 147 
qui facit per aliumfacit per se, 515 
qui prior est tempore potior est jure, 157, 457, 472, 522 
qui sentit commodum sentire debet et onus, 609 
rahn, 38-39, 59, 65 
ratio decidendi, 77 
‘receipt’ in s. 76(h) .. 640 
receipt of rent, 642 
‘redeem any one such mortgage’ in s. 61.. 332 
‘redeem up, and foreclose down’, 793 
‘redeem, equitable right to’, 267 
redemption 
clog on, 286-289 
equity of, 162, 267 
rent 
occupation, 640 
receipt of, 674 
res gestae, 501 
rests, accounting with, 639, 640 
retaining lien, 230 
‘rights of mortgagee in possession’ in s. 72 .. 421 
sale 
conditional, 74 
free of incumbrances, 391 
ostensible, 73 
power of, 369 
salvage lien, 259, 549 
san mortgages, 133 
secured creditor, 228 
security, 11, 228-229 
active, 228 
consolidation of, 536, 537 
doctrine of substituted, 389 
insufficient, 350 
passive, 228 
service lien, 260 
simple mortgage, 70 
simple mortgage usufructuary, 129 
solicitors lien, 242, 252 
special lien, 256 
“special property’, 142 
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WORDS AND PHRASES — Contd. 
‘specific’, 201 
‘specific immovable property’, 48 
statutory lien, 229 
sub-mortgage, 147 
subrogation, 546, 552 
contractual, 547 
conventional, 548, 552 
legal, 547, 552-553 
‘summarily’, 434 
swadhin adha-manam, 65 
tacit lien, 253 
tacita hypotheca, 66 
tacking, 158 
‘taking the account with rests’, 639, 714-715 
tanaka, 65 
taran gahan, 65 
tender, conditional, 308 
terminus a quo, 862, 864, 876 
test of mortgage, 159 
‘thing liability’, 9 
toll lien, 259 
toujours prist, 308 
town in s. 58(f)..125 
‘transfer of an interest’, 46, 47 
‘transfer of ownership’, 46 
transit in rem judicatum, 756, 757 
ubi jus ibi remediam, 790 
unconscionable bargain, 286 
usufructuary mortgage, 98 
vagueness, 199 
vendor's lien, 227 
vis major, 681 
vivum vadium, 24, 54 
voluntary waste, 348 
waldi, 133 
waste, 348 
equitable, 349 
permissive, 349 
voluntary, 348 
where the equities are equal, the law shall prevail, 26, 191, 471, 476 
‘where the right to redeem occurs’, 864 
wilful, 687 
default, 686, 687 
wrongful 
act, 386 
default, 386 
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WORDS AND PHRASES — Contd. 
‘wufa sale’, 43 
zar, 104 
zur, 104 
zuripeshgee, 105, 106 
lease, 105, 106 


WRONGFUL ACT—see also WASTE, WRONGFUL DEFAULT 
mortgagee if can sue for, of mortgagor for deprivation of security, 386 
mortgagor if guilty of, by allowing sale in execution of money decree, 386 
mortgagor, of, 386 
sale of equity of redemption if, 386 
waste commited by mortgagor is, 386 


WRONGFUL DEFAULT—see also WASTE, WRONGFUL ACT 
defect in title, failure of mortgagor to disclose, if, 386 
Government revenue, failure of mortgagor to pay, if, 386 
mortgagee if can sue for, of mortgagor for deprivation of security, 386 
mortgagor, of, 386 
pay up prior incumbrance, failure of mortgagor to, if, 386 
what is, 386 


ZURIPESHGEE—see also USUFRUCTUARY MORTGAGE, ZURIPESHGEE LEASE 
derivation of, 105 
form(s) of 
different, 106-107 
ordinary, 106-107 
usual, 105 
intention of parties to be looked for deciding lease or mortgage, 108 
invented why, 107-108 
landlord and tenant, relation between parties not that of, in, 721 
lease and mortgage, how distinguished, 104 
lease with mortgage or, tests to decide, 108 
meaning of, 105, 107 
mortgage, whether, 104 
mortgagee chargeable with annual rent in, whenever accounts taken, 721 
mortgagor cannot claim reserved rent, when, 721 
origin of, 104, 105 
usufructuary mortgage, a kind of, 104 
usury laws as mother of invention of, 107 
what is, 106, 107 


ZURIPESHGEE LEASE— see also ZURIPESHGEE ) a 


different form of, 106 () - 
meaning of, 105 S Ne LAG 
origin of, 105 SRS 
test to decide, 108 EA: 
usury laws as the mother of invention, 107 b 
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